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The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to 
provide legal assistance, with a particular focus on the needs of people who are 
economically or socially disadvantaged. Legal Aid NSW provides information, 
community legal education, advice, minor assistance and representation, through a 
large in-house legal practice and through grants of aid to private practitioners. Legal 
Aid NSW also funds a number of services provided by non-government 
organisations, including 35 community legal centres and 28 Women‟s Domestic 
Violence Court Advocacy Services.  

Legal Aid NSW welcomes the opportunity to provide feedback in respect of the ALRC 
and NSWLRC Consultation Paper Family Violence: Improving Legal Frameworks.  
We congratulate the ALRC and NSWLRC on the comprehensive and detailed 
consideration of the terms of reference. The tight time frame for responses has 
impacted on our capacity to provide an equally considered response.  We would 
welcome the opportunity to elaborate further on the information or examples 
contained in our submission and would be happy to do so by telephone or in person. 

Legal Aid NSW contributed to and endorses the submission of National Legal Aid. 
The additional information and views set out in this submission are based on the 
unique experience of Legal Aid NSW. In particular, our views are informed by our 
experience as the funder of the Women‟s Domestic Violence Court Advocacy 
Program. 

Legal Aid NSW provides an extensive range of services to people in domestic and 
family violence matters through its crime, family and civil law programs which 
provide: 

 criminal law services to defendants in criminal law matters, including legal 
information, advice and representation to defendants charged with domestic 
violence related offences through both in-house and private practitioners; 

 family law and care and protection legal services to alleged domestic violence 
perpetrators, victims and children through the provision of legal information, 
advice, minor assistance and representation; and 
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 civil law information, advice, minor assistance and legal representation services to 
victims in domestic violence related matters such as visa applications, victims‟ 
compensation, relationship debt, social security and housing. 

These programs have a strong focus on domestic violence by virtue of the 
prevalence of domestic violence as an issue for our clients. 

Legal Aid NSW also funds the following domestic and family violence-specific 
services: 

 the Domestic Violence Duty Solicitor Scheme, which operates in 17 Local Courts 
and is due to be expanded further this year, and the Women Domestic Violence 
Court Advocacy Programm which provides court advocacy services to women and 
children in need of protection orders in 108 Local Courts across NSW; and 

 specialist community legal centres which provide assistance in domestic and 
family violence related matters such as Women‟s Legal Services NSW and the 
Wirringa Baiya Aboriginal Women‟s Legal Service). 

Domestic and family violence is behaviour that deprives or restricts another person 
from exercising his or her basic human rights, as expressed in international 
instruments such as the Convention on the Elimination of All Forms of Discrimination 
Against Women (1979), the Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power (1985) and the Convention on the Rights of the Child 
(1989):  

It impacts on their right to equality, security, liberty, integrity and dignity the result of 
which can include physical, sexual, psychological, social, economic, legal and 
cultural harm.   

To the extent that these rights are recognised in Commonwealth, State and common 
law, agencies such as Legal Aid NSW have a key role to play in ensuring that these 
rights are protected. 

In NSW, the primary response to domestic violence is through the criminal justice 
system – arrest, prosecution, punishment, protection orders and in some cases, 
court-ordered treatment for defendants. In 2008 over 34,000 protection applications 
were made in NSW, the majority (61%) for women and 14% for children. 

While increasing attention is paid to the issue of domestic and family violence in the 
family and care and protection jurisdictions we know that domestic violence often 
precipitates a cluster of complex, interrelated and ongoing legal events: protection 
order applications, criminal prosecutions, family law matters (separation and divorce, 
relationships with children and property issues), care and protection proceedings, 
visa applications and victim‟s compensation. 

While not within the terms of reference for this inquiry it highlights the recurring 
theme of seamlessness identified in the Consultation Paper: that in trying to address 
the legal impacts of domestic violence people must navigate their way through a 
fragmented and sometimes deficient legal system which requires them to go through 
different processes, in different courts, under laws with different purposes, priorities 
and underlying values.1 In reality, the „system‟ operates as a series of parallel 
universes. 

                                                 
1
 Juliet Behrens, Meeting the Needs of victims of domestic violence with family law issues: the dangers 

and possibilities of restorative justice, International Journal of Law in Context, 1, Cambridge 

University Press, p.218. 



 3 

The most effective way to assist people in domestic violence situations is to provide 
holistic, client-focused legal responses.  

As an organisation whose services are structured along jurisdictional lines, Legal Aid 
NSW faces challenges similar to those identified in the Consultation Paper: 

 the need to develop a shared understanding of domestic and family violence 
and with this, a common language which prioritise the safety of women victims 
and their children; 

 promoting intelligent and open dialogue about the rights of victims, children 
and defendants and working out ways at a practical level to ensure these rights 
are reconciled and promoted within a holistic, multi-pronged approach. 

 identifying the full range of legal needs of people in domestic violence 
situations and being able to provide effective service responses; 

 trying to ensure clients obtain effective protection orders when the legal issues 
which they encompass are split along jurisdictional lines; 

 dealing with the conflict implications of providing legal services to defendants, 
victims and children exposed to domestic violence; 

 providing services which take into account the broader social and economic 
context in which domestic violence occurs; and 

 responding holistically to clients whose legal needs cut across different 
jurisdictional areas. 

While improvements to the legislation can do much to set the standards for good 
practice, many of the issues identified in the Consultation Paper implementation 
problems.  Some of the strategies which could be adopted to address these include: 

 the endorsement of a human rights approach to the provision of legal 
responses to people in domestic and family violence matters which 
acknowledges: 

o a commitment to the Convention on the Elimination of All Forms of 
Discrimination Against Women, the Declaration on the Elimination of 
Violence Against Women, the Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power, the Convention on 
the Rights of the Child and the International Covenant on Civil and 
Political Rights; 

o the gendered nature of violence against women and its 
disproportionate impact on women; 

o the impact of the exposure of children to domestic and family 
violence; and 

o the need to adopt a holistic, multi-pronged approach to the provision 
of legal responses to victims, alleged offenders/defendants and 
children; 

 the adoption of cross-jurisdictional, systemic responses to domestic and family 
violence; 

 the development of consistent working definitions of domestic and family 
violence and training on what they mean; 

 the development of core training on the dynamics of domestic and family 
violence and related legal issues for legal officers, social welfare professionals 
involved on the court process, police and the judiciary and the provision of 
refresher courses to keep people up-to-date on relevant research; 
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 improve collaboration and information sharing between the court, police, legal 
professionals and social welfare professionals involved in the court process, 
subject to privacy and ethical considerations; and 

 adequate resourcing, monitoring and evaluation of the impact and 
effectiveness of relevant Commonwealth and State criminal, family and care 
and protection legislation, policies, processes, programs and services. 

Responses to specific questions and proposals are provided below. Legal Aid NSW 
welcomes the opportunity to provide these comments. Should you require further 
information, please contact Alan Kirkland, Chief Executive Officer at Legal Aid NSW 
on Alan.Kirkland@legalaid.nsw.gov.au or telephone (02) 9219 5925. 

mailto:Alan.Kirkland@legalaid.nsw.gov.au
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PART B – FAMILY VIOLENCE 

CHAPTER 4: FAMILY VIOLENCE: A COMMON INTERPRETATIVE FRAMEWORK 

General comment in relation to children as perpetrators of domestic violence: 

In NSW Children‟s Courts have different sentencing regimes and various 
diversionary options, including youth conferencing and mediation for dealing with 
young offenders, which are preferred to allowing children to become caught up in the 
criminal justice system.  

Offences under the domestic violence legislation are, however, specifically excluded 
from these options. Improving interventions between parents and children through 
counselling and mediation or parenting courses would be a more practical way of 
dealing with conflict involving teenagers in families with complex needs.  

Proposal 4–1 (a) State and territory family violence legislation should contain 
the same definition of family violence covering physical and non-physical 
violence, including conduct the subject of Proposals 4–3 to 4–5 and 4–7 to 4–
10 below. The definition of family violence in the Family Violence Protection 
Act 2008 (Vic) should be referred to as a model. 

OR 

(b) The definitions of family violence in state and territory family violence 
legislation should recognise the same types of physical and non-physical 
violence, including conduct the subject of Proposals 4–3 to 4–5 and 4–7 to 4–
10 below. The definition of family violence in the Family Violence Protection 
Act 2008 (Vic) should be referred to as a model.  

Legal Aid NSW supports Proposal 4-1(a) as this would make the definitions 
consistent, clear and explicit. Recognition is difficult to ensure and would make the 
interpretation of these concepts open to broad interpretation.  

Question 4–1 Should the definition of family violence in state and territory 
family violence legislation, in addition to setting out the types of conduct that 
constitute violence, provide that family violence is violent or threatening 
behaviour or any other form of behaviour that coerces, controls or dominates 
a family member or causes that family member to be fearful? 

Yes. This is clear and sets out firmly the types of behaviour that do in fact constitute 
family violence. It also allows new forms of behaviour to be included provided they 
meet this definition. 

Proposal 4–2 The Crimes (Domestic and Personal Violence) Act 2007 (NSW) 
should be amended to include a definition of ‗domestic violence‘, in addition to 
the current definition of ‗domestic violence offence‘. 

A single definition for domestic violence should be included in the Act. There are 
currently numerous definitions of domestic or family violence in various pieces of 
legislation in NSW but no comprehensive definition in the core legislative framework 
for domestic violence, the Crimes (Domestic and Personal Violence) Act 2007 
(NSW).  

The definition of domestic violence needs to recognise the gendered nature of 
domestic violence and include references to the multitude of violent acts and 
behaviours that constitute domestic violence, including psychological abuse, financial 
abuse, physical violence, social violence, and sexual violence.  

The definition also needs to recognise that domestic violence is a breach of human 
rights under the Convention on the Elimination of Violence Against Women and the 
Convention on the Rights of the Child. 
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Proposal 4–3 State and territory family violence legislation should expressly 
recognise sexual assault in the definition of family violence to the extent that it 
does not already do so. 

Yes. It is our understanding that a large proportion of women experiencing domestic 
or family violence experience sexual assault as part of that violence.  

Proposal 4–4 State and territory family violence legislation should expressly 
recognise economic abuse in the definition of family violence to the extent that 
it does not already do so.  

Yes. It is our understanding that a large proportion of women experiencing domestic 
violence experience economic abuse as part of that family violence. This form of 
abuse is often overlooked by the justice system in responding to domestic violence. 
Setting it out clearly in a definition of domestic or family violence makes it clear that 
economic abuse constitutes domestic violence. 

Proving economic abuse is, however, likely to be difficult. Economic abuse could 
also be covered by intimidation if it can be proved to be used in an unacceptably 
controlling way.  

Proposal 4–5 State and territory family violence legislation should include 
specific examples of emotional or psychological abuse or intimidation or 
harassment that illustrate acts of violence against certain vulnerable groups 
including: Indigenous persons; those from a culturally and linguistically 
diverse background; the aged; those with a disability; and those from the gay, 
lesbian, bisexual and transgender community. Instructive models of such 
examples are in the Family Violence Protection Act 2008 (Vic) and the 
Intervention Orders (Prevention of Abuse) Act 2009 (SA). In each case, state 
and territory family violence legislation should make it clear that such 
examples are illustrative and not exhaustive of the prohibited conduct. 

Yes. Examples can be useful to ensure that certain types of behaviours or situations 
are correctly interpreted as constituting family or domestic violence. The use of 
examples could assist in leading to more consistent responses from the justice 
system in dealing with domestic violence. It should be stated clearly that this list of 
examples is not exhaustive and is merely demonstrative of some of the types of 
abuse that constitute domestic violence.  

In drafting these examples for inclusion in the Act, the specific marginalised groups 
to be included in these examples should be consulted with regards to the 
appropriateness of the examples selected and the cultural implications of their use in 
the Act.  

Question 4–2 Some state and territory family violence legislation lists 
examples of types of conduct that can constitute a category of family violence. 
In practice, are judicial officers and lawyers treating such examples as 
exhaustive rather than illustrative? 

It is our understanding that in NSW examples are very infrequently referred to in 
Local Courts.   

Proposal 4–9 The Crimes (Domestic and Personal Violence) Act 2007 (NSW), 
Domestic Violence and Protection Orders Act 2008 (Qld), Restraining Orders 
Act 1997 (WA), and Domestic and Family Violence Act 2007 (NT) should be 
amended to ensure that their definitions of family violence capture harm or 
injury to an animal irrespective of whether that animal is technically the 
property of the victim.  
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Supported. Animal abuse is closely linked to domestic violence and an escalation in 
violence behaviour of perpetrators. The inclusion of animal injury and harm in the Act 
will encourage discourse on this issue and highlight the current trend that women 
and children are staying in abusive relationships for fear of violence towards their 
animals. If harm or injury to an animal is included in the definition of family violence, 
women may be more likely to seek assistance and protection through the NSW Local 
Courts and remove themselves, their children and their animals from the harmful 
situation.  

Increased dialogue on this issue and the inclusion of harm to animals within the 
definition could assist in an increase in services directed at assisting women to 
house their animals when they are in a domestic violence situation. In turn, women 
may more likely to leave the violent situation if there were support services and 
funding available to them to assist with accommodation of their animals.  

However, there is always a danger in including specific forms of behaviour within the 
definition of violence for educational purposes as this could have a limiting effect on 
interpretations of domestic violence and result in behaviour that are not specifically 
included be ing excluded from consideration. 

Question 4–6 How is the application of the definition of ‗relevant family 
violence‘ in the Migration Regulations 1994 (Cth) working in practice? Are 
there any difficulties or issues arising from its application? 

The current definition in the Migration Regulations 1994 (Cth) („the Regulations‟) 
provides that relevant family violence is conduct, whether actual or threatened, 
towards: 

(a) the alleged victim; or 

(b) a member of the family unit of the alleged victim; or 

(c) a member of the family unit of the alleged perpetrator; or 

(d) the property of the alleged victim; or 

(e) the property of a member of the family unit of the alleged victim; or 

(f) the property of a member of the family unit of the alleged perpetrator; 

that causes the alleged victim to reasonably fear for, or to be reasonably 
apprehensive about, his or her own wellbeing or safety2. 

The Regulations establish a procedure for non-judicially determined claims of family 
violence which involves referral to an “independent expert” if the decision maker is 
not satisfied that an applicant has suffered relevant family violence. The independent 
expert‟s opinion about whether the applicant has suffered relevant family violence, if 
lawfully made, is then binding on the decision maker.  In the experience of Legal Aid 
NSW, there have been some cases in which independent experts have formed an 
opinion based on the expert‟s own notion of what constitutes family violence rather 
than applying the definition of „relevant family violence‟ set out in the Regulations. 

Case study 1:  Legal Aid NSW acted for the applicant in Federal Magistrates Court 
proceedings in seeking a review of the decision of the Migration Review Tribunal („the 
Tribunal‟) that the applicant had not suffered relevant family violence. The applicant had been 
unrepresented in the Tribunal proceedings. The Tribunal had referred the matter to an 
independent expert who concluded that the applicant had not suffered relevant family 
violence. The Tribunal decided that it was bound to accept the independent expert‟s opinion 
as correct, and therefore found that the applicant had not suffered relevant family violence. 

                                                 
2
 Reg. 1.21(1) of the Migration Regulations 1994 (Cth). 
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Legal Aid NSW assisted the applicant to make a request pursuant to the Freedom of 
Information Act 1982 (Cth) for access to the independent expert‟s full reasons for decision. 
These revealed that the expert‟s opinion had been formed on the basis that there was no 
evidence that the alleged perpetrator had intended to intimidate or cause ongoing fear or 
trepidation; that there was no “cycle of violence”, and that the applicant did not hold ongoing 
fears at the time of the assessment (which occurred a long time after the parties had 
separated). This indicated that the independent expert had taken irrelevant matters into 
account and/or misunderstood or misconstrued the relevant legal standard. 

The judicial review proceedings settled in the applicant‟s favour prior to hearing. The Minister 
for Immigration and Citizenship („the Minister‟) conceded that the Tribunal had erred by taking 
the independent expert‟s opinion as correct in circumstances where the expert‟s opinion was 
not given in accordance with the Regulations. Consent orders were made remitting the matter 
to the Tribunal for redetermination according to law.  

 

Case study 2:  Legal Aid NSW assisted a client to apply to the Department of Immigration 
and Citizenship („the Department‟) for permanent residence on family violence grounds. The 
Minister‟s delegate was not satisfied that she had suffered relevant family violence and 
referred the matter to an independent expert. 

The applicant claimed to have suffered various forms of abuse during the relationship, 
including two incidents in which she was slapped and kicked. In her written reasons for 
decision, the independent expert made no clear finding about whether or not she accepted 
that these incidents had occurred.  However, her reasons stated that „there appears to be no 
history of multiple violent episodes, and no recurrent cycle of violence or periods of fear or 
apprehension‟. She further found that the fact that the applicant had told her husband that he 
should not hit her, and that had “negotiated” her departure from the marital home by 
returning, packing a bag, and telling her husband that she was going away temporarily, 
indicated that she had not been fearful or apprehensive about her safety or wellbeing. In 
essence, the expert appeared to consider that a single incident of physical violence would be 
insufficient to meet the definition and that the applicant‟s ability to “assert herself” by telling 
her husband that he should not hit her and that she intended to leave were not consistent 
with the behaviour that would be expected of a person who was fearful for her safety. 

The Minister‟s delegate refused the application on the basis that she was bound to take the 
independent expert‟s opinion as correct.  The applicant has sought merits review of the 
decision. 

 

There is very limited transparency and accountability in relation to decisions of 
independent experts, despite the fact that they are accorded considerable power in 
the decision making process. Applicants are not generally provided with the expert‟s 
full reasons for decision unless a specific request for access is made. In the 
experience of Legal Aid NSW, decision makers have tended to give little or no 
consideration to the issue of whether the expert‟s opinion was properly formed in 
accordance with the definition of „relevant family violence‟.  

Although in some cases it may be possible to seek judicial review of decisions on the 
basis that the independent expert‟s opinion was not given in accordance with the 
Regulations, many applicants (and particularly unrepresented applicants) are likely to 
be unaware of this. 

Legal Aid NSW recommends: 

1. that applicants be provided with the independent expert‟s full reasons for 
decision (not just an extract of those reasons) at primary and merits review 
stages; 

2. that the Regulations be amended to remove the provision which requires a 
decision maker to take an independent expert‟s opinion as correct; and 
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3. that further training be provided to independent experts on the application of 
the definition of „relevant family violence‟. 

Proposal 4–10 State and territory family violence legislation should include in 
the definition of family violence exposure of children to family violence as a 
category of violence in its own right. 

Yes. The exposure of children to family violence is a separate category of family 
violence and warrants inclusion in the definition. There is clear evidence that children 
who experience and are exposed to domestic violence are far more likely to become 
perpetrators and victims in the future. This definition needs to clearly capture what 
„exposure of children to family violence‟ actually entails, recognising that although the 
children may not have actually witnessed any violent act take place, they are still 
being affected by remaining in a domestic violence situation.  

Proposal 4–11 Where state or territory family violence legislation sets out 
specific criminal offences that form conduct constituting family violence, there 
should be a policy reason for the categorisation of each such offence as a 
family violence offence. To this end, the governments of NSW and the ACT 
should review the offences categorised as ‗domestic violence offences‘ in their 
respective family violence legislation with a view to (a) ensuring that such 
categorisations are justified and appropriate; and (b) ascertaining whether or 
not additional offences ought to be included. 

Yes. We note however that there may have policy implications which have not been 
considered. Policy reasons need to be broadly stated to ensure that they are not 
used in court proceedings or as part of legislative interpretation to argue that a 
specific act of violence does not constitute a family violence offence.  

Proposal 4–12 Incidental to the proposed review of ‗domestic violence 
offences‘ referred to in Proposal 4–11 above, s.44 of the Crimes Act 1900 
(NSW)—which deals with the failure to provide any wife, apprentice, servant or 
insane person with necessary food, clothing or lodgings—should be amended 
to ensure that its underlying philosophy and language are appropriate in a 
modern context. 

Yes, this needs to be amended to ensure it is appropriately worded for modern 
society and is gender neutral.   

Question 4–7 Should state and territory family violence legislation include 
relationships with carers—including those who are paid—within the category 
of relationships covered? 

Where a carer is a family member or is involved in a personal relationship with the 
person being cared for, the relationship should be recognised in state and territory 
family violence legislation. A paid carer would have a different type of relationship 
with the person being cared for than someone who maintains a personal relationship 
with them, and violence in this context would more appropriately be categorised as 
personal violence.  

The person in need of care can sometimes be the abuser, which again changes the 
power dynamic involved in the situation. Again, where there is a personal 
relationship this should be characterised as a domestic relationship, whereas where 
a person is a paid professional this would be personal violence.  

In NSW the Crimes (Domestic and Personal Violence) Act 2007 includes non-family 
residences such as refuges, group homes and NSW Department of Community 
Services placements. The use of domestic violence orders for carers in need of 
protection can work to the disadvantage of young and vulnerable people in these 
situations who may be excluded from the residence as a result.  
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A joint agency working party in NSW (the Apprehended Violence Orders Legal 
Issues Coordinating Committee) has recommended that types of relationships be 
excluded from the definition of “domestic relationship”.  

Finally, the majority of protection order matters dealt with in the context of the 
Children‟s Court in NSW are not the typical power imbalance situations that 
protection order legislation is trying to address. It may involve conflict between 
siblings, between children and their parents or between young people and their 
carers. The making of protection orders in such situations is not always the most 
effective way to deal with conflict involving young people who have not matured and 
lack conflict resolution skills.  

Breaching such orders can lead to conviction and the possibility of incarceration. The 
criminalisation of such behaviour is surely not an intended consequence of making 
perpetrators accountable for their conduct, where the perpetrators are young 
persons. The making of an order and/or the breaching of an order can have 
consequences for a young person that will stay with them throughout their lives.  

Proposal 4–21 State and territory family violence legislation should contain 
guiding principles, which should include express reference to a human rights 
framework. The preamble to the Family Violence Protection Act 2008 (Vic) 
provides an instructive model, although it would be preferable if the principles 
also referred expressly to relevant international conventions such as the 
Declaration on the Elimination of Violence against Women, and the United 
Nations Convention on the Rights of the Child. 

Yes. Referencing relevant international conventions clearly demonstrates the 
integrity of the legislation and makes it more readily acceptable to the wider 
community. Furthermore, a human rights framework clearly indicates the serious 
nature of the specific violence being legislated against, and the link between that 
violence and basic human rights to safety and protection.  

Proposal 4–22 State and territory family violence legislation should contain a 
provision that explains the nature, features and dynamics of family violence 
including: its gendered nature; detrimental impact on children; and the fact 
that it can involve exploitation of power imbalances; and occur in all sectors of 
society. The preamble to the Family Violence Protection Act 2008 (Vic) and 
s 9(3) of the Crimes (Domestic and Personal Violence) Act 2007 (NSW) provide 
instructive models in this regard. In addition, family violence legislation should 
refer to the particular impact of family violence on: Indigenous persons; those 
from a culturally and linguistically diverse background; those from the gay, 
lesbian, bisexual and transgender community; older persons; and people with 
disabilities. 

Yes. The gendered nature of domestic violence and its impact on specific 
marginalised groups in society needs to be explicitly stated in legislation addressing 
this very specific and complex form of violence. Again, consultation needs to take 
place in drafting this provision to ensure it is appropriate for the groups referred to.  

Proposal 4–23 The Family Law Act 1975 (Cth) should be amended to include a 
provision that explains the nature, features and dynamics of family violence. 

Legal Aid NSW also concerned that requiring a person to prove emotional or 
psychological harm as the result of sexual assault adds a further evidentiary burden. 
The very fact of sexual assault should fall within conduct constituting family violence 
without the need to prove that such conduct had a certain effect on the victim.  

In NSW there are still occasions when sexual assault is not accepted as family 
violence.  
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In one example, Legal Aid NSW acted for children in family law proceedings. The 
facts were that the mother‟s boyfriend attended the home, dragged her by the hair to 
a van and sexually assaulted her. Her boyfriend was drunk at time. The mother did 
not cooperate with police who sought to charge boyfriend. The mother‟s solicitor 
expressed the view during negotiations that the matter was not serious as the 
boyfriend was drunk, and there was no requirement for a condition that the mother 
not expose the children to the boyfriend. A provision as suggested would provide 
guidance to solicitors. It also allows training about family violence to be more 
targeted.  

Proposal 4–25 State and territory family violence legislation should articulate a 
common set of core purposes which address the following aims: 

(a) to ensure or maximise the safety and protection of persons who fear or 
experience family violence; 

(b) to ensure that persons who use family violence accept responsibility—or 
are made accountable—for their conduct; and  

(c) to reduce or prevent family violence and the exposure of children to family 
violence. 

Yes, these are core principles underpinning family violence legislation.  

The purposes of protection and accountability must also operate in the context of the 
fundamental right of a defendant to a fair trial.  

Question 4–8 Are there any other ‗core‘ purposes that should be included in 
the objects clauses in the family violence legislation of each of the states and 
territories? For example, should family violence legislation specify a purpose 
about ensuring minimal disruption to the lives of those affected by family 
violence?  

A purpose like this would be useful in countering orders that are inappropriate to the 
victim‟s situation, for example, where the victim needs to remain in a relationship with 
the defendant say for economic reasons but police insist on separation. However, 
the core purpose should clearly relate to the victim and not the defendant, whose 
behaviour has resulted in the need to intervene. 

Another core purpose could be increased recognition that women are more likely to 
experience domestic violence and to encourage discourse on the equality between 
men and women in society 

A further core purpose should be that the aim of the legislation and services 
designed to facilitate the implementation of the legislation aim to empower victims to 
take greater control of their lives in order to lead a life free from violence. 

Proposal 4–27 State and territory family violence legislation should adopt the 
same grounds for obtaining a protection order.  

Yes, as this will lead to consistency across states and territories in legislative 
interpretation and law enforcement. Victims of domestic violence often flee the 
domestic violence situation and move interstate, leading to cross-jurisdictional issues 
in relation to their protection orders.  

Proposal 4–28 The grounds for obtaining a protection order under state and 
territory family violence legislation should not require proof of likelihood of 
repetition of family violence, unless such proof is an alternative to a ground 
that focuses on the impact of the violence on the person seeking protection.  
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Legal Aid NSW agrees that proof of the likelihood of repetition of family violence 
should not be a mandatory ground for obtaining a protection order. The history of 
family and domestic violence needs to be taken into consideration at all times.  

Question 4–9 Which of the following grounds for obtaining a protection order 
under state and territory family violence legislation should be adopted: 

(a) a person has reasonable grounds to fear, and, except in certain cases, in 
fact fears family violence, along the lines of the Crimes (Domestic and 
Personal Violence) Act 2007 (NSW);  

(b) a person has reasonable grounds to fear family violence;  

(c) there are reasonable grounds to suspect that further family violence will 
occur and the Court is satisfied that making an order is appropriate in all the 
circumstances, along the lines of the Intervention Orders (Prevention of 
Abuse) Act 2009 (SA); or 

(d) either the person seeking protection has reasonable grounds to fear family 
violence or the person he or she is seeking protection from has used family 
violence and is likely to do so again. 

The test outlined in the NSW legislation incorporates a subjective belief by the 
applicant and that belief to have some objective basis. A combination of the 
subjective and objective tests is preferred, such as (a) or (c). 
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CHAPTER 5: FAMILY VIOLENCE LEGISLATION AND THE CRIMINAL LAW – AN 
INTRODUCTION 

 

Question 5–3 Is there a need for lawyers involved in family violence matters to 
receive education and training about the potential role of federal offences in 
protection order proceedings under state and territory family violence 
legislation? How is this best achieved? 

Yes. Additional training on all aspects of domestic violence and family violence 
offences is necessary to ensure lawyers understand the complex legislative regime 
involved in addressing domestic violence and can act appropriately in domestic 
violence proceedings.  

Question 5–4 As a matter of practice, are police or other participants in the 
legal system treating the obtaining of protection orders under family violence 
legislation and a criminal justice response to family violence as alternatives 
rather than potentially co-existing avenues of redress? If so, what are the 
practices or trends in this regard and how can this best be addressed?  

In the experience of Legal Aid NSW, Local Courts often ADVOs and charges are 
treated as co-existing avenues of redress.  

Question 5–5 Are criminal offences for economic and emotional abuse in a 
family violence context necessary or desirable? 

While not opposed to the creation of these offences it would be difficult to gather 
evidence and to prove beyond a reasonable doubt.  

Question 5–6 In practice, where police have powers to issue protection orders 
under family violence legislation, has the exercise of such powers increased 
victim safety and protection? 

The safety and protection of victims of domestic and family violence has the potential 
to be increased where police have powers to issue protection orders, especially in 
urgent circumstances though there is no clear evidence for this.  

However, there is always a danger of the police failing to understand their role as 
'law enforcers' as opposed to 'law appliers and makers'. To confuse these two quite 
distinct functions may confuse their role.  

Further it is the NSW experience that judicial officers invariably change the orders 
sought by police and do not necessarily grant all of the protection orders sought. 
Whilst police may find this frustrating, it is an example of how the police and judicial 
officers have two different roles to play. 

It cannot be concluded that increasing police power will necessarily lead to increased 
victim safety. If the police issue a protection order after being called by neighbours to 
a domestic violence incident, the victim may be reluctant to participate in the process 
and remain in violent situation. Some of this reluctance may arise as a result of the 
victim's experience of the criminal process and they may have no faith in the system.  

Police powers therefore need to come with very clear limitations.  

For example, once temporary orders are issued, they need to have a clearly set time 
limitation so that they are not considered an alternative to a final order. Both parties 
need to have an opportunity to present their views and evidence in relation to the 
order in order to ensure conditions are appropriate and workable. Defendants in 
particular need to clearly understand the order, its conditions, and the consequences 
of breaching the order. This can only be achieved through due process at court.  
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It is our recommendation that police can issue on the spot protection orders but that 
these orders can run for a maximum 28 day period, and that the matter goes before 
court at the next available mention date.  

In NSW there have been two studies by the NSW Bureau of Crime Statistics and 
Research which show that ADVOs increase a victim‟s sense of safety: An Evaluation 
of the NSW Apprehended Violence Order Scheme (1997) and the Evaluation of the 
Domestic Violence Court Intervention Model pilot (DVICM) (2007). 

Proposal 5–4 State and territory family violence legislation which empowers 
police to issue protection orders should provide that: 

(a) police are only able to impose protection orders to intervene in emergency 
or crisis situations in circumstances where it is not reasonably practicable or 
possible for the matter to be dealt with at that time by a court; and 

(b) police-issued protection orders are to act as an application to the court for 
a protection order as well as a summons for the person against whom it is 
issued to appear before the court within a short specified time period. In 
particular, s 14(6) of the Family Violence Act 2004 (Tas)—which allows police-
issued protection orders to last for 12 months—should be repealed 

In general, the determination of whether a protection order should be made should 
be seen as consistent with the judicial function. If legislation were to provide for 
police to make orders, this should only be permitted for a short, interim period (for 
example, until the next working day) and in emergency or crisis situations. It is, 
however, preferable to address these situations in other ways such as by allowing 
police to seek orders from an authorised justice by telephone, as is possible in NSW. 

Proposal 5–5 State and territory family violence legislation, to the extent that it 
does not already do so, should  

(a) impose a duty on police to investigate family violence where they have 
reason to suspect or believe that family violence has been, is being or is likely 
to be committed; and  

(b) following an investigation, require police to make a record of their reasons 
not to take any action such as apply for a protection order, if they decide not to 
take action. 

Yes. This would take the onus off the victim to apply in these situations.  

Police should be required to investigate these matters and always make a record of 
their reasons for not applying for a protection order. These reasons should be able to 
be referred to or used in future investigations if there is a need to apply for 
subsequent orders or in the case of serious injury involving the original victim.  

Question 5–7 In what circumstances, if any, should police be required to apply 
for protection orders on behalf of victims? Should such a requirement be 
imposed by state and territory family violence legislation or by police codes of 
practice? 

The police should be required to apply for protection orders on behalf of victims 
where a domestic violence offence has occurred, where a person expresses 
reasonable fear of another person, or where it is likely that the violence will occur in 
the future. A requirement should be imposed in police policies or codes of practice in 
detail, although it would be preferable if these policies have a legislative basis.  

Police officers need to be appropriately educated in relation to the complexities and 
dynamics of domestic violence to enable them to exercise appropriate discretion in 
relation to these complex matters.  
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Question 5–8 Should all state and territory governments ensure that there are 
Indigenous-specific support services in courts to enable Indigenous people to 
apply for protection orders without police involvement? 

Given the history of poor relationships between police and Indigenous women in 
Australia, many Indigenous women do not want to approach police to seek 
assistance in relation to domestic violence and therefore may remain in violent 
relationships rather than seek police assistance.  

Indigenous-specific support services are essential to ensure Indigenous victims feel 
appropriately protected through the justice system. However, Indigenous clients 
need to be supported appropriately well before they are required to attend court. 
Further funding should be provided to advocacy and court services that provide 
assistance to Indigenous women experiencing domestic violence such as the 
Women‟s Domestic Violence Court Advocacy Services. These services have 
specialist Indigenous workers employed to address the specific needs of Indigenous 
women.  

Question 5–9 In what circumstances, if any, has the NSW Director of Public 
Prosecutions instituted and conducted protection order proceedings under 
family violence legislation or conducted a related appeal on behalf of a victim? 
Do Directors of Public Prosecutions in other states and territories play a role in 
protection order proceedings under family violence legislation? 

In NSW such proceedings can be instituted by the complainant or a police officer on 
behalf of the person in need of protection. The vast majority of such matters are 
instituted and run by the police (approx 93%). 

Question 5–10 Do any issues arise in relation to the availability, scope and 
exercise in practice of police powers in connection with family violence to: 

(a) enter premises;  

(b) search for and seize firearms or other articles; and 

(c) arrest and detain persons? 

It is necessary that police maintain these powers in relation to domestic violence 
matters.  

Proposal 5–6 State and territory legislation which confers on police powers to 
detain persons who have used family violence should empower police to 
remove such persons from the scene of the family violence or direct them to 
leave the scene and remain at another specified place for the purpose of the 
police arranging for a protection order.  

Yes, as appropriate.  

Question 5–11 Should state and territory legislation which confers on police 
power to detain persons who have used family violence empower police to 
detain such persons for a reasonably short period for the purpose of making 
arrangements to secure the safety of victims and affected children to the 
extent that it does not already do so? 

In most circumstances, police would have the power to arrest a person on the basis 
that they had committed a domestic violence-related offence, and to refuse bail, so if 
there is any need to provide a further power of detention that is not linked to an 
offence, it should only apply in very limited circumstances and for a very short period 
of time. 
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Question 5–12 Is there a need for legislative amendments to provide guidance 
in identifying the primary aggressor in family violence cases? 

Yes. Police officers need to be appropriately trained to recognise who is in fact the 
primary aggressor in a domestic violence situation. Specifically, it is critical that 
police have an understanding of the complex nature of domestic violence and the 
manipulation and power dynamics that are involved. They need to be trained to be 
able to appropriately analyse domestic violence situations in practice when attending 
incidents.  

Legal Aid NSW understands that police often incorrectly identify the primary 
aggressor in domestic violence situations. For example, police have frequently 
attended incidents where one party has a visible injury and police automatically 
identify the other party as the aggressor. Often, in reality, it is in fact the other party 
that is experiencing domestic violence and the injury has been caused in self-
defence. 

Question 5–13 In practice, does the application of provisions which contain a 
presumption against bail, or displace the presumption in favour of bail in 
family violence cases, strike the right balance between ensuring the safety and 
wellbeing of victims, and safeguarding the rights of accused persons? 

Decisions about bail should ultimately be a matter for judicial discretion and should 
allow the judicial officer to balance the safety/wellbeing of victims and the rights of 
accused persons.  

Question 5–14 How often are victims of family violence involved in protection 
order proceedings under family violence legislation not informed about a 
decision to release the offender on bail and the conditions of release? 

Legal Aid NSW understands that victims are more often than not informed of 
decisions to release offenders on bail and the conditions of their release. Victims 
should be provided with this information as a matter of safety for themselves and 
their children.  

Proposal 5–7 State and territory legislation, to the extent that it does not 
already do so, should impose an obligation on the police and prosecution to 
inform the victim of a family violence offence of: (a) decisions to grant or 
refuse bail to the offender; and (b) where bail is granted, the conditions of 
release. The Bail Act 1992 (ACT) provides an instructive model in this regard. 
Police codes of practice or operating procedures and prosecutorial guidelines 
or policies as well as appropriate education and training programs should also 
address the obligation to inform victims of family violence of bail decisions. 

Yes, there should be a legislative obligation that victims are informed of decisions to 
grant or refuse bail and the conditions of release. The police standard operating 
procedures need to reflect this obligation, including police prosecutors. Education 
and training programs also need to be developed to ensure police follow these 
procedures.  

Question 5–15 How often are inconsistent bail requirements and protection 
order conditions imposed on a person accused of committing a family 
violence offence? 

Inconsistent bail requirements and protection order conditions do occur, although this 
is usually where bail conditions have been imposed prior to the conditions of the 
protection order being determined at the first mention. Unless the prosecutor or a 
legal practitioner raises the inconsistencies or applies for a change in bail conditions, 
inconsistent conditions will continue.  
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Proposal 5–8 Judicial officers should be allowed, on a grant of bail, to consider 
whether the purpose of ensuring that the offender does not commit an offence 
while on bail or endanger the safety, welfare or property of any person might 
be better served or assisted by a protection order, protective bail conditions or 
both, as recommended by the Law Reform Commission WA in relation to the 
Bail Act 1982 (WA). 

Yes. Judicial officers should be given this power. Specifically, there are criminal 
consequences attached to the breach of a protection order, whereas this is not the 
case with bail conditions where the offender will just be brought back before the 
court.  

This proposal should be covered by the imposition of an interim order in combination 
with bail if a charge is involved. 
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CHAPTER 6: PROTECTION ORDERS AND THE CRIMINAL LAW 

 

Proposal 6–1 State and territory family violence legislation should be 
amended, where necessary, to make it clear that the making, variation or 
revocation of a protection order or the refusal to make, vary or revoke such an 
order does not affect the civil or criminal liability of a person bound by the 
order in respect of the family violence the subject of the order.  

Yes, this should be made clearer to ensure that the criminal liability of an offender is 
not modified by the making, varying or revocation of a protection order.  

Question 6–1 Is it common for victims in criminal proceedings to be cross-
examined about evidence that they have given in support of an application to 
obtain a protection order under family violence legislation when the conduct 
the subject of the criminal proceedings and the protection order is 
substantially the same? 

This is overcome to a large extent in NSW because it is court practice that the 
apprehended violence order hearing follows the criminal charge. Some magistrates 
attempt to hear them together – there is no power to do this. The reason criminal 
hearings are conducted first is because if a person is found guilty, an apprehended 
violence order is automatically made. This alleviates the need for a subsequent 
hearing on the apprehended violence order case. 

Proposal 6–2 State and territory family violence legislation should be amended 
to clarify whether, in the trial of an accused for an offence arising out of 
conduct which is the same or substantially similar to that upon which a 
protection order is based, references can be made to: 

(a) the making, variation, and revocation of protection orders in proceedings 
under family violence legislation; 

(b) the refusal of a court to make, vary or revoke a protection order in 
proceedings under family violence legislation;  

(c) the existence of current proceedings for a protection order under family 
violence legislation against the person the subject of the criminal proceedings;  

(d) the fact that evidence of a particular nature or content was given in 
proceedings under family violence legislation.  

Such provisions will need to address separately the conduct which constitutes 
a breach of a protection order under family violence legislation. 

In general, there are risks in allowing reference in a trial to information that has not 
been subject to the criminal standard of proof. It could be particularly prejudicial to 
make reference to an order that was made by consent, without admission. Similarly, 
reference to current, incomplete proceedings could be unfairly prejudicial. There may 
be less of a concern about reference to evidence given in family violence 
proceedings, as long as the weight that is given to that evidence in the criminal 
proceedings is appropriate, taking into account the type of evidence and the degree 
of scrutiny to which it has been subjected in the criminal proceedings. 

Question 6–4 Are current provisions in family violence legislation which 
mandate courts to make either interim or final protection orders on: charging; 
a finding or plea of guilt; or in the case of serious offences, working in 
practice? In particular: 

(a) have such provisions resulted in the issuing of unnecessary or 
inappropriate orders; 
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and  

(b) in practice, what types of circumstances satisfy judicial officers in NSW 
that such orders are not required? 

In NSW these provisions have not resulted in the issuing of unnecessary orders as 
ordinarily the magistrate provides opportunity to the victim to indicate whether or not 
she wants the order. A mandatory protection order upon conviction adds weight to 
the serious nature of the order and results in the victim not being required to make 
that decision. It is our understanding that judicial officers in NSW Local Courts do not 
require orders where the victim indicates under oath that they are not in fear and do 
not want an order. Consideration is also given to the seriousness of the offence, 
whether there are children involved, and the ongoing safety of the victim.  

There is a discretion not to impose an order but this would happen rarely and only in 
exceptional cases – for example a charge is proven but the court decides to dismiss 
the charge unconditionally and without recording a conviction, it is a first offence and 
the victim advises the court that s/he does not require the protection of an order. 

Question 6–5 If provisions in state and territory family violence legislation 
mandating courts to make protection orders in certain circumstances remain, 
is it appropriate for such provisions to contain an exception for situations 
where a victim objects to the making of the order? 

No exception should be made where a victim objects to the making of an order 
where there are reasonable grounds to believe that her safety might be 
compromised. The requirement that courts make a protection order in certain 
circumstances results in the victim often not feeling pressured to make a decision 
regarding the making of an order, especially when the parties are living together. It 
is, however, important that the views of the victim are taken into account, particularly 
in relation to the conditions of the order. 

Proposal 6–4 State and territory legislation should provide that a court, before 
which a person pleads guilty or is found guilty of an offence involving family 
violence, must consider any existing protection order obtained under family 
violence legislation and whether, in the circumstances, that protection order 
needs to be varied to provide greater protection for the person against whom 
the offence was committed, irrespective of whether an application has been 
made to vary the order.  

Legal Aid NSW supports legislation providing that a court must consider existing 
protection orders where a person pleads or is found guilty.  

Proposal 6–5 State and territory family violence legislation should provide 
expressly that one of the conditions that may be imposed by a court making a 
protection order is to prohibit the person against whom the order is made from 
locating or attempting to locate the victim of family violence. 

The current prohibition on contacting a victim should be sufficient.  

However, in family law situations conditions such as these should be qualified so as 
to allow parties to be contacted in order to engage in Family Dispute Resolution in 
appropriate situations, for example, in relation to parenting orders.  

Question 6–7 In practice, are the conditions which judicial officers attach to 
protection orders under state and territory family violence legislation 
sufficiently tailored to the circumstances of particular cases? 

It is imperative that conditions on protection orders are tailored to meet the individual 
needs of the victim to ensure they are effective and appropriate to the victim‟s 
circumstances.  
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This ensures that the victim does not need to unnecessarily return to court to vary 
the order and therefore leads to efficiency across the justice system. In NSW Local 
Courts services such as the Women‟s Domestic Violence Court Advocacy Service 
exist to help to ensure that conditions are tailored to meet the victim‟s specific needs.   

Proposal 6–6 Application forms for protection orders in each state and 
territory should clearly set out the full range of conditions that a court may 
attach to a protection order. The forms should be drafted to enable applicants 
to indicate the types of conditions that they would like imposed. In particular, 
the application form for a protection order in Western Australia should be 
amended in this regard. 

Legal Aid NSW supports this proposal.  

Proposal 6–7 State and territory family violence legislation should require 
judicial officers considering the making of protection orders to consider 
whether or not to make an exclusion order—that is, an order excluding a 
person against whom a protection order is made from premises shared with 
the victim, even if the person has a legal or equitable interest in such 
premises. 

Yes. Legislation should require judicial officers to consider exclusion orders where 
appropriate. It is our understanding in NSW Local Courts that often magistrates do 
not consider this issue unless it is raised by a prosecutor or legal practitioner. Police 
prosecutors should also be provided with further detailed education about exclusion 
orders. It is the core responsibility of the police prosecutor or private solicitor 
representing the victim to raise this issue and the responsibility of the magistrate to 
consider the issues involved.  

Proposal 6–8 State and territory family violence legislation should specify the 
factors that a court is to consider in making an exclusion order—that is, an 
order excluding a person against whom a protection order is made from 
premises shared with the victim, even if the person has a legal or equitable 
interest in such premises. Judicial officers should be required to consider the 
effect that making or declining to make an exclusion order will have on the 
accommodation needs of the parties to the proceedings and on any children, 
as recommended by the ALRC in the Report Domestic Violence (ALRC 30) 
1986. 

In NSW the legislation covers these issues and requires that the needs of the victim 
and any children be considered in relation to any decision about exclusion. NSW 
supports this being adopted in other jurisdictions in Australia.  

Question 6–8 If state or territory family violence legislation empowers police 
officers to make an order excluding a person who has used family violence 
from premises in which he or she has a legal or equitable interest, should they 
be required to take reasonable steps to secure temporary accommodation for 
the excluded person? 

Police officers should be given appropriate training and information to be able to 
refer defendants to accommodation and support services and to think through the 
practical consequences of their actions e.g. the need for the defendant to obtain his 
or her property and find alternative accommodation, without putting the victim at 
further risk. Police should not be required to secure accommodation for the 
defendant.  

The lack of options for alleged perpetrators often leads to breaches of orders. Some 
people will be able to rely on family/friends or make their own arrangements, but 
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others will not. The availability of suitable accommodation should be a government 
priority if it is serious about reducing family violence. 

Police should not have discretion to consider the availability or otherwise of 
accommodation for the excluded person in making order where safety of victims an 
issue. However there would be some benefit to Police being obliged to make an 
enquiry of defendant about the availability of alternative accommodation and to give 
excluded person a referral to a homeless service or other assistance as may prevent 
further conflict in some instances, reduce further police action. 

Often the exclusion of a person increases the complexity of a family law situation 
because the exclusion has the effect of depriving the excluded person of a place of 
residence. Additionally, victims sometimes expose themselves to further violence by 
allowing the excluded person access to the home out of sympathy for their situation 
– eg because the excluded person is homeless.  

In one NSW example, following a domestic violence incident in the early hours of the 
morning, the police took the defendant to station, charged him and issued a 
protection order. At the time the defendant was dressed only in shorts. After his 
release from the police station, the defendant returned to the home for clothes and 
was allowed to enter by the victim. He went to another part of house, went to sleep 
and was later charged with breach AVO.  

Proposal 6–9 State and territory family violence legislation should require a 
court to give reasons for declining to make an exclusion order—that is, an 
order excluding the person against whom a protection order is made from 
premises in which he or she has a legal or equitable interest—where such 
order has been sought.  

Yes. Courts should provide victims and defendants with reasons for declining to 
make an exclusion order.  

It is the experience of Legal Aid NSW that courts do not often give considered 
reasons in these situations. 

It is also not uncommon for police prosecutor, having been advised of changed 
circumstances (e.g. victim no longer seeking exclusion order), not to press for this 
condition and to seek only mandatory orders. 

Question 6–10 Should state and territory family violence legislation include an 
express presumption that the protection of victims is best served by their 
remaining in the home in circumstances where they share a residence with the 
persons who have used violence against them? 

Yes. The legislation should include an express presumption that the protection of 
victims is best serviced by their remaining in the home where it is safe for them to do 
so. However, there should be sufficient discretion as the presumption may not 
always be the safest option for the alleged victim This decision needs to be made in 
consultation with the victim as they are in the best position to determine whether or 
not they will be safe remaining in the home.  

There should be a set of criteria to assist the court in determining each case on its 
merits. 

Proposal 6–10 State and territory family violence legislation should be 
amended, where necessary, to allow expressly for courts making protection 
orders to impose conditions on persons against whom protection orders are 
made requiring them to attend rehabilitation or counselling programs, where 
such persons are suitable and eligible to participate in such programs. 
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There is no power to impose such conditions on the making of an order. The making 
of an order does not mean that an offence has been committed, and the State needs 
to be cautious about the extent it seeks to compel people to do things not associated 
with the commission of a criminal offence. There is, however, power to impose such 
conditions as part of a bond imposed on conviction for a domestic violence related 
offence. Any decision to introduce legislation directing people to participate in such 
programs needs to be based on consideration of the availability and suitability of 
programs.  

It is our understanding that there is a limited evidence base about the characteristics 
of programs that may be effective in causing a change in behaviour. There are 
particular questions about the effectiveness of programs in which participation is 
mandatory. Unless participants attend these programs of their own volition, there is 
little chance that they will cease their abuse. It is not sufficient to assume that 
attendance of a program over a short period of time (8-12 weeks) is a successful 
outcome. The only way to properly assess whether these programs have been 
successful is to ascertain over a longer period of time whether or not the 
perpetrator‟s behaviour has changed. There is also the question of the safety of 
victims during the period of time that the perpetrator is attending the program.  

Further, it is not useful to impose conditions following a contested hearing or consent 
order without admissions - because in both cases, the defendant has not 
acknowledged the complaint and could view the making of such an order as a 
punishment. On the other hand, some defendants may agree to participate in such 
programs. In any event agreement to participate in such programs should not be 
offered as a substitute for making orders where protection is needed. 

Proposal 6–11 Application forms for protection orders should specify 
conditions relating to rehabilitation or counselling or allow a victim to indicate 
whether she or he wishes the court to encourage the person who has used 
violence to contact an appropriate referral service. 

No. The defendant needs to make a decision independently about attending such 
programs.  

Question 6–11 Do judicial officers in jurisdictions, such as NSW and 
Queensland, in which family violence legislation does not specify expressly 
rehabilitation or counselling programs as potential conditions attaching to a 
protection order, in fact, impose such conditions as part of their general power 
to impose any orders that they consider to be necessary or desirable? 

In NSW, ADVOs restrict the behaviour of the defendant and do not direct the 
defendant to do anything in particular.  

Question 6–13 In practice, are courts sentencing offenders for family-violence 
related offences made aware of, and do they take into account, any protection 
order conditions to which the offender to be sentenced is or has been subject? 

At the time of sentencing, police prosecutors will ordinarily give a copy of a criminal 
record to the magistrate but may not indicate whether or not a protection order is in 
place or has been in place.  

Proposal 6–12 State and territory legislation should provide that a court 
sentencing an offender for a family-violence related offence should take into 
account in sentencing the offender: 

(a) any protection order conditions to which the person being sentenced is 
subject, where those conditions arise out of the same or substantially the 
same conduct giving rise to the prosecution for the offence; and  
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(b) the duration of any protection order to which the offender is subject. 

Yes. The legislation should provide that a court sentencing an offender must take 
into account in determining a sentence protection order conditions and the duration 
of the protection order. Specifically, if the sentence is for a longer duration than the 
protection order, the victim may wish to have the protection order amended so that it 
is the same duration as the sentence.  

Proposal 6–13 State and territory legislation should be amended, where 
necessary, to provide that a person protected by a protection order under 
family violence legislation cannot be charged with or guilty of an offence of 
aiding, abetting, counselling or procuring the breach of a protection order. 

Yes. It is the responsibility of the defendant to adhere to the conditions of the order. It 
is not the responsibility of the victim to ensure that the order is not breached. If there 
is evidence that a victim has played a role in the breach of a protection order, this is 
more appropriately a matter to be taken into account in any proceedings against the 
defendant, rather than being the basis for proceedings against the victim. 

Proposal 6–14 State and territory family violence legislation should empower a 
court hearing an allegation of breach of a protection order to grant leave to 
proceed in an application to vary or cancel a protection order of its own 
motion where: 

(a) there is evidence that the victim for whose benefit the protection order was 
made gave free and voluntary consent to the breach; and  

(b) the court is satisfied that the victim wants to vary or revoke the protection 
order. 

Legal Aid NSW does not support this proposal. If the defendant is found guilty of 
breaching a protection order, the fact that the victim may have consented to the 
breach or wishes to vary the order does not modify the fact that the defendant is 
guilty and should take responsibility for those actions. If the victim wants to vary or 
revoke the order they can make a separate application to do so and it is not 
appropriate to consider varying or revoking the order whilst hearing an allegation 
regarding a breach of that order.  

Proposal 6–15 State and territory criminal legislation should be amended to 
ensure that victims of family violence cannot be charged with, or be found 
guilty of, offences—such as conspiracy or attempt to pervert the course of 
justice—where the conduct alleged to constitute such offences is essentially 
conduct engaged in by a victim to reduce or mitigate the culpability of the 
offender. Legislative reform in this area should be reinforced by appropriate 
directions in police codes of practice, or operating procedures and 
prosecutorial guidelines or policies. 

Yes, consistent with our response to 6-13. 

Question 6–15 In practice: (a) are persons who breach protection orders 
raising consent of the victim to the breach as a mitigating factor in sentencing; 
and (b) are courts treating consent of a victim to a breach of a protection order 
as a mitigating factor in sentencing? 

Yes, the experience of Legal Aid NSW that defendants who breach protection orders 
are arguing that the consent of the victim should be a mitigating factor in sentencing. 
They are effectively arguing that the victim is responsible for the breach as they 
invited the defendant to engage in the behaviour leading to the breach. It is our 
understanding that NSW Local Courts are treating consent of the victim as a 
mitigating factor in sentencing.  
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Question 6–16 Should state and territory family violence or sentencing 
legislation prohibit a court from considering the consent of a victim to breach 
of a protection order as a mitigating factor in sentencing?  

No (consistent with our response to 6-13). As a matter of fairness this should be 
available to be put in mitigation. If such consent is obtained through intimidation it will 
carry little weight. If however, it is genuinely given, it obviously mitigates the 
seriousness of the offence.  

Question 6–18 If there is a practice of police preferring to lay charges for 
breach of a protection order, as opposed to any applicable underlying criminal 
offence, how can this practice best be addressed to ensure victims‘ 
experiences of family violence are not underrated? 

If there is a breach of a protection order, a defendant should be charged with 
breaching that order. If that breach is tantamount to a criminal offence, they should 
also be charged with that offence and sentenced appropriately if convicted.  

Proposal 6–16 State and territory courts, in recording and maintaining 
statistics about criminal matters lodged or criminal offences proven in their 
jurisdiction should ensure that such statistics capture separately criminal 
matters or offences that occur in a family-violence related context. 

Yes. Statistics should be captured separately so that data regarding domestic 
violence related offences can be easily identified. In s.12(2) of the NSW the Crimes 
(Domestic and Personal Violence) Act 2000 provides that: 

(2) If a person pleads guilty to an offence or is found guilty of an offence and 
the court is satisfied that the offence was a domestic violence offence, the 
court is to direct that the offence be recorded on the person‟s criminal record 
as a domestic violence offence. 

Question 6–19 Should there be consistency of maximum penalties for breach 
of protection orders across the jurisdictions? If so, why, and what should the 
maximum penalty be? 

No. The circumstances of each breach should be considered by the Magistrate on a 
case by case basis. 

Question 6–20 In practice, what issues or concerns arise about the sentences 
actually imposed on offenders for breach of protection orders?  

Major issues include inconsistency in sentencing, the severity of sentences imposed 
for breaches of protection orders, the use of mitigating factors (including victims‟ 
consent) to limit sentencing, and the minimising of breaches concerning conditions 
about access in relation to children. In our experience, magistrates often perceive 
these kinds of breaches to be related to improper family law orders not breaches of 
the protection order as they should be.  

Question 6–21 Should state and territory family violence legislation contain 
provisions which direct courts to adopt a particular approach on sentencing 
for breach of a protection order—for example, a provision such as that in s 
14(4) of the Crimes (Domestic and Personal Violence) Act 2007 (NSW), which 
requires courts to sentence offenders to imprisonment for breach of protection 
orders involving violence, unless they otherwise order and give their reasons 
for doing so? 

Yes. Breaches with violence should automatically result in a custodial sentence. This 
is already the case in NSW.  

http://www.austlii.edu.au/au/legis/nsw/consol_act/capva2007347/s3.html#court?stem=0&synonyms=0&query=recording
http://www.austlii.edu.au/au/legis/nsw/consol_act/capva2007347/s3.html#domestic_violence_offence?stem=0&synonyms=0&query=recording
http://www.austlii.edu.au/au/legis/nsw/consol_act/capva2007347/s3.html#court?stem=0&synonyms=0&query=recording
http://www.austlii.edu.au/au/legis/nsw/consol_act/capva2007347/s3.html#domestic_violence_offence?stem=0&synonyms=0&query=recording
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Question 6–22 What types of non-financial sanctions are appropriate to be 
imposed for breach of protection orders where the breach does not involve 
violence or involves comparatively low levels of violence? 

Where a breach involves any violence the breach should be considered seriously an 
appropriate sanction imposed, financial or otherwise. The issue here is not whether 
the breach involves “low levels of violence” but its impact on the victim (that is, fear). 
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CHAPTER 7: RECOGNISING FAMILY VIOLENCE IN CRIMINAL LAW 

 

Question 7–1 Is it necessary or feasible for state and territory criminal laws to 
introduce a specific offence of committing family violence? If so, how should 
such an offence be conceptualised? For example, would it be feasible to create 
a two-tiered offence which captures both coercive conduct and physical 
violence in a family violence context? 

NSW supports the current practice of recording offences as family violence offences 
as this provides a history of family violence. It is not necessary to introduce a specific 
family violence offence and that it is more appropriate to continue to charge 
perpetrators under individual offences that currently exist.  

Question 7–6 In practice, are courts imposing sentences for family-violence 
related offences taking into account, where applicable, the fact that the offence 
formed part of a course of conduct of family violence? If so, are courts taking 
into account (a) uncharged criminal conduct; or (b) non-criminal family 
violence? Should they do so? 

Yes, the history of family violence is taken into consideration when courts impose 
sentences for family violence related offences. NSW supports the continued 
recording of offences as family violence offences on the defendant‟s criminal record 
to ensure that this history of violence is available to the judiciary in the future.  

Proposal 7–1 Commonwealth, state and territory governments, and 
Commonwealth, state and territory directors of public prosecution 
respectively, should ensure that police and prosecutors are encouraged by 
appropriate prosecutorial guidelines, and training and education programs, to 
use representative charges to the maximum extent possible in family-violence 
related criminal matters where the charged conduct forms part of a course of 
conduct. 

Yes.  

Question 7–8 Should the sentencing legislation of states and territories be 
amended to allow expressly for a course of conduct to be taken into account in 
sentencing, to the extent that it does not already do so? 

NSW supports a previous history of family violence by the defendant being taken into 
consideration when being sentenced.  

Question 7–9 Should the fact that an offence was committed in the context of a 
family relationship be an aggravating factor in sentencing? If so, to which 
family relationships should this apply? Is making a specific link between a 
family relationship and the escalation of violence an appropriate model? 

Yes. Recognising the significance of family violence offences will assist to raise the 
profile of the serious nature of family violence.  

Proposal 7–2 State and territory sentencing legislation should provide that the 
fact that an offence was committed in the context of a family relationship 
should not be considered a mitigating factor in sentencing.  

Yes. The fact that the violence was committed against a family member in no way 
diminishes the seriousness of that violence.  
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CHAPTER 8: FAMILY VIOLENCE LEGISLATION AND PARENTING ORDERS 

 

Proposal 8–1 State and territory child protection laws should be amended to 
require a child protection agency that advises a parent to seek a protection 
order under state or territory family violence legislation for the purpose of 
protecting the child to provide written advice to this effect to ensure that a 
federal family court does not construe the parent‘s action as a failure to 
‗facilitate, and encourage, a close and continuing relationship between the 
child and the other parent‘ pursuant to s.60CC(3)(c) of the Family Law Act 1975 
(Cth). 

There are two counter arguments here. On the one hand this situation arises 
reasonably frequently and a victim would be assisted by a referral letter to police to 
assist with the taking out of a protection order. It would also serve as evidence of 
steps taken to protect a child. 

On the other hand, the steps taken by a parent should be matter for direct evidence 
by the parent. There are evidentiary issues that arise as to the weight that can be 
given to such a letter. 

It must also be borne in mind that the obtaining of a letter requires the client to have 
ongoing involvement with the child protection authority - and this is not always helpful 
for the client - they also fear that there are greater chances of the child being 
removed the more contact they have with child protection. 

Proposal 8–3 State and territory family violence legislation should provide 
mechanisms for courts exercising jurisdiction under such legislation to be 
informed about existing parenting orders or pending proceedings for such 
orders. This could be achieved by: 

(a) imposing a legally enforceable obligation on parties to proceedings for a 
protection order to inform the court about any such parenting orders or 
proceedings; 

(b) requiring courts making protection orders to inquire as to any such 
parenting orders or proceedings; or 

(c) both of the above. 

Legal Aid NSW supports (c) as the court should be informed about all facts affecting 
proceedings.  

Proposal 8–4 Application forms for protection orders in all states and 
territories, including applications for variation of protection orders, should 
clearly seek information about existing parenting orders or pending 
proceedings for such orders. 

Yes. Legal Aid NSW support application forms seeking this information.  

Proposal 8–5 The ‗additional consideration‘ in s.60CC(3)(k) of the Family Law 
Act 1975 (Cth), which directs a court to consider only final or contested 
protection orders when determining the best interests of a child in making a 
parenting order, should be: 

(a) repealed, and reliance placed instead on the general criterion of family 
violence contained in s.60CC(3)(j); 

OR 

(b) amended to provide that any family violence, including evidence of such 
violence given in any protection order proceeding—including proceedings in 
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which final or interim protection orders are made either by consent or after a 
contested hearing—is an additional consideration when determining the best 
interests of a child. 

Legal Aid NSW agrees s.60CC(3)(k) and s.60CC(3)(j) should be amended to the one 
provision as proposed in (b) above – with the words “involving the child or a member 
of the child‟s family” inserted after the words “any family violence”.   

Question 8–2 How often do federal family courts make consent orders that are 
inconsistent with current protection orders without requiring parties to 
institute parenting proceedings? Are additional measures needed to prevent 
this—for example, by including a requirement in the Family Law Rules 2004 
(Cth) for parenting proceedings to be initiated where parties propose consent 
orders that are inconsistent with current protection orders? 

We assume this refers to orders made in chambers and have no experience of 
inconsistencies of orders made in this context. 

Question 8–3 Are additional measures necessary to ensure that allegations of 
family violence in federal family courts are given adequate consideration in 
interim parenting proceedings? If so, what measures would be beneficial? 

Yes. Possibly preliminary risk assessment by court Family Consultants (as 
recommended in the Chisholm Report). 

Question 8–4 Is s.68P of the Family Law Act 1975 (Cth), which requires a family 
court to specify any inconsistency between a family law order and a family 
violence protection order, working in practice? Are any reforms necessary to 
improve the section‘s operation? 

It is the experience of Legal Aid NSW that this applies in matters contested to final 
hearing only occasionally. When it does judicial officers have taken the time to 
explain inconsistency.  Explanation is more detailed if there are unrepresented 
parties.  

Question 8–5 Is s.8Q(2) of the Family Law Act 1975 (Cth), which permits certain 
persons to apply for a declaration of inconsistency between a family law order 
and a family violence protection order, working in practice? How frequently is 
this provision used? 

Legal Aid NSW does not have experience of this provision being used. 

Question 8–6 Do state and territory courts exercise their power under s.68R of 
the Family Law Act 1975 (Cth) to revive, vary, discharge or suspend a 
parenting order to give effect to a family violence protection order? 

No. It is the experience of Legal Aid NSW that Local Courts are not using their power 
under s68R. Specifically, magistrates are unwilling to engage in discussions on AVO 
list days regarding family law orders. As a result, where applicants are seeking a 
condition on the AVO relating to the children, magistrates are often putting over 
matters until the afternoon so that the parties can put a parenting plan in place over 
the court lunch break. This has lead to victims negotiating on family law matters 
without appropriate legal advice so that they can obtain a protection order that day. 
Furthermore, police are being directed by magistrates to assist victims to undertake 
this type of negotiation. Police are providing information to victims that is tantamount 
to the giving of legal advice. This is inappropriate.  

It is our understanding that police prosecutors are also unwilling to raise s.68R on a 
protection order list day. This is either because of the unwillingness of magistrates to 
engage in these discussions or a lack of understanding by police prosecutors and 
magistrates of the operation of s.68R.  
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There is a definite need for police prosecutors, magistrates, judicial officers and 
solicitors to be appropriately trained in this area so that the section can be used 
effectively.  

Lismore Local Court is, however, varying/making orders under s.68R. It is reported 
that this puts pressure on victims on the day – who have had not family law advice. 
The family law list day is different to the AVO list day.  

 

Case Study: (Showing limitation of current legislation in interim AVO proceedings when court 

pressed to exercise this power). The Mother obtained an interim AVO. The Father then 

obtained a recovery order in a different Central Coast Local Court. At a subsequent 
appearance in the AVO matter, with Counsel appearing on her behalf the Mother sought that 
the recovery order be discharged. The Local Court said it did not have power under s.68R(4) 
which states that the court must not exercise its power to discharge an order in proceedings 
to make an interim family violence order.  

 

Proposal 8–7 State and territory courts hearing protection order proceedings 
should not significantly lower the standard of protection afforded by a 
protection order for the purpose of facilitating consistency with a current 
parenting order. This could be achieved by: 

(a) a prohibition to this effect in state and territory family violence legislation; 
or 

(b) guidance in relevant state and territory bench books. 

Yes. Whilst it is acknowledged that the Federal Court jurisdiction takes precedence 
over Local Courts, it is imperative that a protection order provide the fullest extent of 
protection available.  

Question 8–7 Should proceedings for a protection order under family violence 
legislation, where there is an inconsistent parenting order, be referred to a 
specialist state and territory court? 

There is a general reluctance in NSW Local Courts to deal with family law matters 
and parenting orders. NSW supports the integration of family law and domestic 
violence in NSW Local Courts but does not feel that this is best achieved through the 
introduction of specialist state and territory courts. Specifically, NSW Local Courts 
have the resources and capacity to function as specialist domestic violence courts if 
the judiciary, prosecutors, and practitioners were given appropriate training and 
protocols to assist them with this specialist role.  

The preferred option is for there to be specialisation to deal with family violence / 
parenting orders within the existing state and territory court structure, so that rural 
and regional communities, in addition to communities in metropolitan centres, have 
access to this service.  

There is also strong support for family law duty services in local courts working 
alongside Women‟s Domestic Violence Court Advocacy Services. Many matters 
would be assisted by such a service.  

Proposal 8–9 Application forms for protection orders under state and territory 
family violence legislation should include a clear option for an applicant to 
request a variation, suspension, or discharge of a current parenting order. 

Yes. Application forms should be amended to include this option. Having this option 
stated clearly on the application form will draw the court‟s attention to this possibility.  
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Question 8–8 Are legal practitioners reluctant to seek variation of parenting 
orders in state and territory courts? If so, what factors contribute to this 
reluctance? 

Yes, in NSW practitioners are generally reluctant because many magistrates have 
indicated they are not keen to deal with parenting issues or because practitioners are 
concerned that magistrates have little experience or expertise in dealing with 
parenting issues properly. 

The numbers of family law matters listed in the local courts NSW in many areas has 
decreased over the years with the creation of the Federal Magistrates Courts and 
Family Relationship Centres and the requirement for parties to file a s.60I certificate. 
The numbers dropped dramatically in 2009 after the NSW Attorney General‟s 
Department directed chamber registrars not to assist clients with the preparation of 
family law forms. 

As a consequence magistrates are not acquiring or practicing and maintaining the 
skills they have in this area. 

Proposal 8–8 Family violence legislation should refer to the powers under 
s 68R of the Family Law Act 1975 (Cth) to revive, vary, discharge or suspend a 
parenting order to give effect to a family violence protection order by: 

(a) referring to the powers—the South Australian model; or 

(b) requiring the court to revive, vary, discharge or suspend an inconsistent 
parenting order to the extent that it is inconsistent with a family violence 
protection order—the Victorian model. 

Legal Aid NSW supports this proposal 8-8(b).  

Question 8–9 Should the Family Law Act 1975 (Cth) be amended to direct state 
and territory courts varying parenting orders to give priority to the protection 
of family members against violence and the threat of family violence over a 
child‘s interest in having contact with both parents? 

It is important for the Family Law Act to be consistent with Australia‟s obligations 
under the Convention on the Rights of the Child and the Convention on the 
Elimination of Discrimination Against Women, and it might be inconsistent with the 
Convention on the Rights of the Child to amend the Act in the way proposed in the 
question, by making consideration of the best interests of the child a secondary 
consideration. 

However, it might be possible to include a specific reference to the safety needs of 
the primary carer of the child and the exposure of the child to family violence as a 
result as a factor having a bearing on the child's best interests. 

Question 8–10 Should s.68R of the Family Law Act 1975 (Cth) be amended to 
empower state and territory courts to make parenting orders in those 
circumstances in which they can revive, vary, discharge or suspend such 
orders? 

Yes. 

Question 8–11 Do applicants for interim protection orders who seek variation 
of a parenting order have practical difficulties in obtaining new orders from a 
court exercising family law jurisdiction within 21 days? If so, what would be a 
realistic time within which such orders could be obtained? 

Yes, applicants do have practical difficulties in obtaining orders within 21 days if the 
parenting issue is not dealt with by the state or territory court. A realistic time frame 
for an applicant to seek urgent orders from the Federal Magistrates Court, allow the 
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other party to respond and the court to list a parenting matter for an interim hearing 
and determine the matter would be up to 16 weeks in some registries although 
Lismore office reports an interim hearing could be listed in the FMC within 8 weeks of 
the ADVO proceedings. 

Question 8–12 Should there be a defence to a breach of a parenting order 
where a parent withholds contact beyond 21days due to family violence 
concerns while a variation or suspension of a parenting order made by a state 
or territory court is awaiting hearing in a federal family court or the Family 
Court of Western Australia? 

Yes given the significant delays and current over-listing in the Federal Magistrates 
Court. 

Proposal 8–12 Application forms for family violence protection orders should 
include an option for applicants to indicate their preference that there should 
be no exception in the protection order for contact required or authorised by a 
parenting order. 

Yes. The applicant needs to state why this is necessary so that the court can make 
an informed decision.  

Question 8–13 Should contact required or authorised by a parenting order be 
removed from the standard exceptions to prohibited conduct under state and 
territory protection orders? 

Yes, Legal Aid NSW supports the removal of this exception.  

Proposal 8–13 The Australian Government—in conjunction with state and 
territory governments, the National Judicial College of Australia, the Judicial 
Commission of NSW and the Judicial College of Victoria—should provide 
ongoing training and development for judicial officers in state and territory 
courts who hear proceedings for protection orders on the exercise of their 
powers under the Family Law Act 1975 (Cth). 

Yes. Judicial officers need to undertake significant domestic violence training to 
ensure that they understand the complex nature of this violence. This will also 
ensure consistency across the various jurisdictions and courts. To enable judicial 
officers to make educated and informed decisions they need to understand the 
dynamics of domestic violence and the impact of this violence on victims and their 
children.  

Question 8–13 Should contact required or authorised by a parenting order be 
removed from the standard exceptions to prohibited conduct under state and 
territory protection orders? 

No. This condition (currently order 6 in applications in NSW) should not be included 
in protection orders in every case. Each situation should be considered given its 
particular circumstances. 

It is the experience of Legal Aid NSW that in many cases, the condition provides 
necessary boundaries and protection for victims whilst facilitating the children having 
a relationship with the defendant in situations where the victim does not have 
concerns about the safety of the children spending time with the defendant. This is 
especially the case if the two sets of orders are made with the other set of orders in 
mind.    

Fathers regularly attend on legal aid practitioners for advice about spending time with 
children after AVO proceedings have been commenced against them. They are often 
advised to seek this order in the AVO proceedings in addition to taking steps to seek 
agreement/orders/supervised time about spending time with the children. 
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In some cases there may be verbal abuse at changeover - a situation that is harmful 
for the children and needs to be addressed using another mechanism for 
changeover (third person, contact centre, taking account of special occasions when 
contact centres are not open etc.). 

NSW experience is that this condition is not included in matters where there have 
been serious assaults on the victim. The alternative condition (number 7 – must not 
approach or contact by any means whatsoever, except through the defendant‟s legal 
rep) is usually imposed.  

 

Case study - Gosford Legal Aid Office acted for the mother in the Federal Magistrates Court 
in seeking restrictions from the Court on the time the father spends with the children on the 
basis that the father is abusive and aggressive. At same time the mother sought a protection 
order against the father. Condition 6 was included on the interim ADVO. The mother was 
excused from attending at the final hearing. Police obtained a final order without this 
condition. The father then approached/spent time with the children at a weekend sporting 
event. Police would not act in the matter. 

The issue raised by this case study concerns the problems that exist with police 
prosecutors being properly instructed and acting on those instructions in AVO 
proceedings.  
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CHAPTER 9: FAMILY VIOLENCE LEGISLATION AND THE FAMILY LAW ACT: 
OTHER FAMILY LAW ACT ORDERS 

 

Question 9–2 In practice, how often does a person who has obtained an 
injunction under the Family Law Act 1975 (Cth) subsequently need to seek 
additional protection under state or territory family violence legislation? 

Legal Aid NSW experience is that a person who needs protection rarely relies on an 
injunction under the Family Law Act to provide protection as these orders are not 
registered with and enforceable by the state/territory police. Clients who present with 
safety issues are advised across the board by legal aid practitioners to seek a 
protection order under state or territory family violence legislation. 

On the other hand there may be some merit in particular cases where an injunctive 
order under the Family Law Act complements orders made under state legislation 
and may set boundaries and provide ongoing protection to a victim against for 
example, telephone harassment. They may also set boundaries and provide ongoing 
protection after the expiration of a protection order which in many cases are for 1 to 2 
years only.   

Orders made under Family Law Act and provided to the police could be helpful as 
extra information for the police if there was some mechanism for them to be added to 
police records.   

 

Case Study 1: The Family Court made orders restraining the mother from bringing the 
children into contact with the father. The orders were served on the father. He broke into the 
mother‟s home and commited a serious sexual assault on her. Charges resulting from this 
incident do not include breach of a protection order.  

 

Case Study 2: Proceedings were commenced in the Family Court. The father was spending 
supervised time with children. The ADVO for the mother‟s protection about to expire. The 
solicitor requested the judge to make injunctive orders. The judge refused stating that the 
mother should apply to Local Court if she wanted further protection. This suggests that 
judicial officers are also very aware of the practical limitations of injunctive orders for some 
families.  

 

Question 9–3 Should a person who has sought or obtained an injunction for 
personal protection under the Family Law Act 1975 (Cth) also be able to seek a 
protection order under state or territory family violence legislation? 

See above comments. 

Question 9–4 In practice, do problems arise from the provisions dealing with 
inconsistencies between injunctions granted under ss.68B and 114 of the 
Family Law Act 1975 (Cth) and protection orders made under state and 
territory family violence legislation? 

NSW is not aware of such problems arising in practice. 

Proposal 9–2 The Family Law Act 1975 (Cth) should be amended to provide 
that in proceedings to make or vary a protection order, a state or territory court 
with jurisdiction may revive, vary, discharge or suspend a Family Law Act 
injunction for the personal protection of a party to a marriage or other person.  



 34 

No, if the injunction has been made under the Family Law Act, the state or territory 
court should not be able to discharge this. We assume that the evidence before the 
Family/FMC would be more detailed and the enquiry more wide-ranging. 

Question 9–5 Is evidence of violence given in protection order proceedings 
being considered in the context of property proceedings under pt VIII of the 
Family Law Act 1975 (Cth)? If so, how? 

Although we are not able to comment as a result of limited practice in this area, we 
have knowledge of relevant reported cases and are familiar with situations where 
these considerations are relevant. Legal Aid NSW supports the proposals. 

Question 9–6 How often are persons who have been the subject of exclusion 
conditions in protection orders made under family violence legislation or 
victims of family violence taking possession of property which they do not 
own or have a right to possess, or denying the other person access to 
property? If so, what impact does this have on any property proceedings or 
orders relating to property under the Family Law Act 1975 (Cth)? 

Our experience is that this is a common problem for clients who do not have 
significant assets, do not have funds to instruct a private solicitor and where in any 
event there may be no cost/benefit in doing so. Legal Aid NSW has seen this 
situation a number of times particularly with culturally and linguistically diverse 
clients, and more particularly migrants and refugees who have no capacity to 
represent themselves in property proceedings. 

 

Case Study: The parties arrived from Iraq within last 7 years. Following family violence the 
mother and children went to a refuge. When the mother returned to the former matrimonial 
home - rented accommodation – the father had removed nearly all of the property from the 
home including the children's bedding, clothes and toys. The mother had no practical legal 
remedy. 

 

Case Study: The parties arrived from Iraq within last 7 years. At the date of separation the 
father took the only significant asset of the parties, which was an unencumbered motor 
vehicle registered in his name. The mother had care of the children. The mother had no 
practical legal remedy to seek transfer of motor vehicle to her. 

 

Proposal 9–6 Provisions in state and territory family violence legislation 
dealing with exclusion orders should: 

(a) limit the types of property which a court may order an excluded person to 
recover to clothes, tools of trade, personal documents and other personal 
effects, and any other items specified by the court; and 

(b) provide that any order to recover property should not include items—  

(i) which are reasonably needed by the victim or a child of the victim; or 

(ii) in which title is genuinely in dispute; and 

(a) provide that an order to recover property should not be made where 
other more appropriate means are available for the issue to be 
addressed in a timely manner. 

Legal Aid NSW supports this proposal where the exclusion order relates to the 
defendant and the defendant is seeking to recover property.  
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Question 9–7 Are there any types of property other than those set out in 
Proposal 9–6 which should, or should not, be subject to recovery by an 
excluded person under state and territory family violence legislation—for 
example, should an excluded person be able to recover property of his or her 
child? 

Yes. The excluded person should not be able to recover any pets or the property of 
his or her child if the child is still residing with the other party. 

If the excluded person has care of children then yes including property that is 
necessary for the child's education e.g. a computer purchased by the parties for this 
purpose. Our experience for clients on a limited income is that a computer to assist 
children with their education may be the most valuable asset the parties own and its 
ownership following separation.  

Arguably a car is also an example. A protected person with children may require a 
motor vehicle to transport children and it may be one of the only assets available. 

Proposal 9–7 State and territory family violence legislation should require 
applicants for protection orders to inform courts about, and courts to 
consider, any agreement or order for the division of property under the Family 
Law Act 1975 (Cth), or any pending application for such an order.  

Yes, where it is relevant to the protection order.  

Proposal 9–8 Application forms for protection orders in family violence 
proceedings should clearly seek information about any agreement or order for 
the division of property under the Family Law Act 1975 (Cth) or any pending 
application for such an order. 

Yes.  

Proposal 9–9 State and territory family violence legislation should provide that 
personal property directions made in protection order proceedings are subject 
to orders made by a federal family court or another court responsible for 
determining property disputes. Section 87 of the Family Violence Protection 
Act 2008 (Vic) should be referred to as a model in this regard. 

Yes.  

Question 9–8 In practice, what issues arise from the interaction between 
relocation orders and protection orders or allegations of family violence? If so, 
what legal or practical reforms could be introduced to address these issues? 
For example, should there be a presumption that, in some or all cases where a 
family court determines there has been family violence, it is likely to be in the 
best interests of a child to be able to relocate to a safe distance from the 
person who has used violence? If so, to which type of case should such a 
presumption apply? 

There should not be a presumption or limitation on the judge‟s discretion to weigh all 
factors. One of two primary considerations for the court in determining what care 
arrangements are in a child‟s best interest is the need to protect the child from 
physical or psychological harm from being subjected to, or exposed to, abuse, 
neglect or family violence and family violence is also an additional consideration the 
court is to consider under s.60CC(3)(k) and (j).  
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Case Study: The child was the subject of abuse by the father. The mother was allowed to 
relocate overseas. Orders provided for the father to spend time with the child twice a year up 
to a week each time for day only supervised time consistent with the recommendation of the 
Child and Family Psychiatrist who found the child had need for significant contact with father. 
(the child had feelings of guilt associated with breaking up family and child enjoyed time with 
father).   
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CHAPTER: 10 IMPROVING EVIDENCE AND INFORMATION SHARING 

 

Proposal 10–1 Judicial officers, when making a protection order under state or 
territory family violence legislation by consent without admissions, should 
ensure that: 

(a) the notation on protection orders and court files specifically states that the 
order is made by consent ‗without admission as to criminal liability of the 
allegations in the application for the protection order‘; 

(b) the applicant has an opportunity to oppose an order being made by 
consent without admissions; 

(c) the order gives attention to the safety of victims, and, if appropriate, 
requires that a written safety plan accompanies the order; and 

(d) the parties are aware of the practical consequences of consenting to a 
protection order without admission of liability. 

While there is clearly value in the use of safety plans in some situations, this needs 
to be balanced against the risk that the preparation of a safety plan may delay the 
process of issuing an order. These two concerns need to be balanced in the detail of 
any proposals. 

Proposal 10–2 Before accepting an undertaking to the court from a person 
against whom a protection order is sought, a court should ensure that: 

(a) the applicant for the protection order understands the implications of 
relying on an undertaking to the court given by the respondent, rather than 
continuing with their application for a protection order;  

(b) the respondent understands that the applicant‘s acceptance of an 
undertaking does not preclude further action by the applicant to address 
family violence, if necessary; and 

(c) the undertaking is in writing. 

Undertakings are not an appropriate or effective means to ensure the protection and 
safety of victims of family violence. If undertakings are proposed all parties should be 
properly and appropriately informed of the limitations of undertakings compared to 
protection orders and the lack of consequences of any breach. Specifically, the court 
should reinforce to the applicant that they have a right to seek a protection order 
rather than accepting an undertaking. If the legislation is going to be amended to 
include reference to undertakings, we support proposal 10-2, but in principal 
disagree with the notion of undertakings as a replacement for protection orders.  

Undertakings are often used as a negotiating or bargaining tool by the defendant‟s 
legal representative.  

Question 10–1 What practical reforms could be implemented in order to 
achieve the objectives set out in Proposal 10–2?  

If proposal 10-2 is to be a court mandate, there needs to be accompanying 
legislation setting out that the court must ensure that conditions (a)-(c) are complied 
with. Further, there needs to be procedures put in place to receive the written 
undertakings, note the information that was provided to applicants and defendants, 
and an oral or written response recorded from the victim regarding their 
understanding of the implications of undertakings.  

Question 10–2 In practice, do victims of family violence, who rely on 
undertakings to the court from a person against whom a protection order is 



 38 

sought, often return to court because the undertaking has been breached, or 
to seek further protection from family violence? 

Yes. Victims often return to court seeking protection orders where undertakings have 
been ineffective and not resulted in any change in the perpetrator‟s behaviour. 
Breaches of undertakings do not have any legal consequences and are not dealt 
with.  

Question 10–3 In practice, do victims of family violence who rely on 
undertakings to the court from a person against whom a protection order is 
sought inform federal family courts of the existence of such undertakings 
during family law proceedings? 

The experience of Legal Aid NSW is that victims include information about the 
undertakings in their supporting affidavits to the same extent they include information 
about protection orders. We are less familiar with the undertakings being attached to 
the Initiating Application even though this is requested in Part F of the Initiating 
Application. 

Proposal 10–3 Court forms for applications for a protection order under state 
and territory family violence legislation should include information about the 
kinds of conduct that constitute family violence in the relevant jurisdiction. 

Legal Aid NSW does not consider this to be necessary. The reforms suggested 
above propose that the legislation will provide specific examples. We do not believe 
that this information needs to be included on the application form and will lead to 
unnecessary confusion.  

Question 10–4 In order to improve the evidentiary value of information 
contained in applications for protection orders under state and territory family 
violence legislation, would it be beneficial for such legislation to: 

(a) require that applications for protection orders be sworn or affirmed; or 

(b) give applicants for protection orders the opportunity of providing affidavit 
evidence in support of their application? 

Option 10-4 (a) is not supported. People should be able to apply for a protection 
order as inexpensively as possible. If the application needs to be sworn, self-
represented applicants who have an application cobbled together by a registrar, or 
police applicants where the application is rushed, may be significantly 
disadvantaged. There are some jurisdictions, such as NSW, where a court of its own 
motion can order that statements be served. This has the benefit of allowing victim 
evidence to be set out in a logical coherent manner. 

Option 10-4(b) is supported. This would provide applicants with a means to outline 
the issues in dispute, provide a historical outline of the violence they have 
experienced and assist in providing clarity where applications have been poorly 
drafted.  

Given that women are often required to give a statement when in a highly emotive 
state at the scene of the incident, the provision of further affidavit evidence at a later 
date provides the victim with the opportunity to provide further and more accurate 
information.  

Question 10–5 What are the advantages or disadvantages of providing written 
rather than oral evidence to a court when seeking a protection order? Would a 
standard form of affidavit be of assistance to victims of family violence? 

Legal Aid NSW supports victims being able to provide the court with written affidavit 
evidence when seeking a protection order. If required, the victim can be called upon 
to attend court to give further oral evidence. A standard form of affidavit would be of 
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assistance to victims of family violence. This would avoid the trauma of the victim 
having to re-live the violence in a public forum.  

Question 10–6 Are there any other ways to facilitate the use of evidence given 
in proceedings for a protection order under state and territory family violence 
legislation in pending, concurrent or subsequent family law proceedings 
where family violence is alleged? 

Affidavit evidence already submitted in protection order proceedings can be tendered 
and utilised in other family violence or family court proceedings where appropriate.  

It is our experience that transcripts of proceedings can be obtained in a reasonable 
timeframe. Section 69ZX(3) specifically enables a practitioner to apply for the 
transcript which is prima facie admissible.  

The experience of Legal Aid NSW practitioners in the Lismore region is that it may 
take between two to four months for transcripts to be provided.  

Admitting the transcript into evidence reduces the possibility and extent of trauma for 
the victim who would otherwise be required to repeat her evidence in whole. 

Question 10–7 Are the provisions in state and territory family violence 
legislation that allow the court to hear protection order proceedings in closed 
court effective in protecting vulnerable applicants and witnesses? 

This would go some way to protecting vulnerable applicants and witnesses. Legal 
Aid NSW supports the use of closed circuit television to limit the exposure of the 
victim to the defendant in court.  

Proposal 10–4 State and territory family violence legislation should: 

(a) prohibit a person who has allegedly used family violence from personally 
cross-examining, in protection order proceedings, a person against whom he 
or she has allegedly used family violence; and  

(b) provide that any person conducting such cross-examination be a legal 
practitioner representing the interests of the person who has allegedly used 
family violence. 

Yes. It is not effective to have self-represented defendants cross-examining 
applicants in a public forum.  

In most jurisdictions there is a prohibition on an unrepresented accused cross 
examining the alleged victim in sexual assault trials. If this was to be extended to all 
charges relating to family violence, respective governments need to put in place a 
strategy to fund interlocutors. Legal Aid NSW policy provides that legal aid is not 
available to defendants in protection order applications except in exceptional 
circumstances. Legal Aid NSW is not funded to represent people who either do not 
seek, or are not eligible for their services. 

Question 10–9 Should state and territory family violence legislation allow a 
court to: 

(a) make an order that a person who has made two or more vexatious 
applications for a protection order against the same person may not make a 
further application without the leave of the court; and/or 

(b) dismiss a vexatious application for a protection order at a preliminary 
hearing before a respondent is served with that application? 

Both proposals are supported provided that the process for declaring an application 
to be vexatious is appropriate and firmly applied.  



 40 

Proposal 10–5 State and territory family violence legislation should provide 
that mutual protection orders may only be made by a court if it is satisfied that 
there are grounds for making a protection order against each party. 

Yes. Too often mutual protection orders are offered as a resolution to the matter at 
court to appease the defendant without considering the merit of their application.  

Our experience is that defendants often rely on cross-applications to further harass 
and threaten the victim and pressure them into withdrawing the initial application.  

Proposal 10–6 State and territory family violence legislation should require the 
respondent to a protection order to seek leave from the court before making an 
application to vary or revoke the protection order.  

Supported. Where an application is originally a police application, police need to be 
informed of any application to vary or revoke the order whether it is by the defendant 
or the applicant. Currently there is no mechanism within the Local Court to ensure 
police are notified about these applications.  

Question 10–20 Do privacy and/or secrecy laws unduly impede agencies from 
disclosing information which may be relevant to: 

(a) protection order proceedings under state and territory family violence 
legislation; and/or 

(b) family law proceedings in federal family courts? 

Yes, privacy and secrecy laws have had a negative impact on victims seeking 
protection orders in NSW. However, it is unclear whether impediments to information 
sharing are based on sound advice or individual interpretations of the legislation. 

Specifically, we support information sharing between government agencies and 
NGOs, as well as on the ground support services working with women and children 
experiencing domestic violence.  

Its is acknowledged that a balance needs to be maintained between the interests of 
the defendant in having their private information maintained and the interests of 
victims in having access to appropriate support services. Currently the balance leans 
in favour of protecting the rights of defendants as opposed to victims.  

Specifically, modifications to privacy/secrecy laws would enable NSW Government 
Departments, including the NSW Police Force, to provide services providing 
assistance at NSW Local Courts (including NGO services such as the Women‟s 
Domestic Violence Court Advocacy Service) with information regarding ADVO 
applications prior to the first court event. This would enable services to contact 
applicants prior to the first mention to ensure ADVO conditions are appropriate, 
tailored to meet the victim‟s individual needs, provide referral information, familiarise 
victims with the court process, and encourage the attendance of victims at court.  

Proposal 10–11 Legislative privacy principles applying to the use and 
disclosure of personal information by Australian Government and state and 
territory government agencies should permit use or disclosure where an 
agency reasonably believes it is necessary to lessen or prevent a serious 
threat to an individual‘s life, health or safety, as recommended by the ALRC in 
the report For Your Information: Australian Privacy Law and Practice (ALRC 
108). 

Supported.  

Proposal 10–12 State and territory family violence legislation should authorise 
agencies in that state or territory to use or disclose personal information for 
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the purpose of ensuring the safety of a victim of family violence or the 
wellbeing of an affected child.  

Legal Aid NSW supports proposal 10-12 and its extension to NGO bodies and 
agencies.  

Proposal 10–13 Information-sharing provisions introduced pursuant to 
Proposal 10–12 should permit disclosure to, at least, relevant government 
officers in other jurisdictions and federal, state and territory court officers. 

Legal Aid NSW supports proposal 10-13 and its extension to non-government 
organisations and agencies.  

Proposal 10–14 Courts that hear protection order proceedings in each state 
and territory should enter into an information-sharing protocol with the Family 
Court of Australia, Federal Magistrates Court, police, relevant government 
departments and other organisations that hold information in relation to family 
violence. 

Supported.  

Question 10–11 In practice, does the prohibition on publication set out in s.121 
of the Family Law Act 1975 (Cth) unduly restrict communication about family 
law proceedings to persons involved in protection order proceedings under 
state and territory family violence legislation, including police who enforce 
such orders? If so, are any amendments to s.121 necessary or desirable? 

In theory s.121 of the Family Law Act does not prevent these records being 
requested. Section 121 is designed to prevent the publication of the facts of a case 
on the front page of the Herald. There is not the same issue with presenting 
evidence used in Family Court proceedings in the local court.    

One exception to this is seeking to adduce evidence in the local courts of evidence 
contained in family and expert reports (s.121(9)). Our experience in child abuse or 
assault charges is that requests for these reports to be produced are dealt with on 
their merits by the family courts, the interests of children being the primary 
consideration. They have been provided for use in other proceedings about 50% of 
the time.   

Question 10–12 If more information is included in certificates issued under 
s.60I of the Family Law Act 1975 (Cth) pursuant to Proposal 10–7, how should 
this information be treated by family courts? For example, should such 
information only be used for the purposes of screening and risk assessment?  

It should be used for the purpose of screening and risk assessment and to provide 
limited information to the court including the risk of harm to children and adults and 
the parties attitudes/consent or otherwise to care arrangements – to assist the court 
managing the case in its early stages when information available to the court is more 
limited.   

In an example of use of the Child Responsive Program, provided by Legal Aid NSW, 
the memorandum was prepared pursuant to an order on the first return date and 
prior to the mother‟s response and affidavit being filed. The Family Consultant 
interviewed the parties and the children and prepared a six page Children and 
Parents Issues Assessment. This assessment identified a number of risks for the 
children and stated that a “risk of harm” report would be made to the Community 
Services Helpline by the Family Consultant. This document assisted the Registrar on 
the next occasion the matter was listed for telephone mention with respect to setting 
the next date for interim hearing before a Judicial Registrar and discussion with the 
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parties solicitors about referral of the parties to a contact service for intake 
assessments prior to the interim hearing. 

Question 10–13 Are the confidentiality provisions in ss.10D and 10H of the 
Family Law Act 1975 Act (Cth) inappropriately restricting family counsellors 
and family dispute resolution practitioners from releasing information relating 
to the risks of family violence to:  

(a) courts exercising family law jurisdiction; and  

(b) state and territory courts exercising jurisdiction under family violence 
legislation? 

Yes, particularly with respect to information provided by family dispute resolution 
practitioners. Section 10H(4) does provide for disclosure in certain circumstances.  
These need to be expanded to include disclosure to protect a member of a child‟s 
family - as well as children - from physical or psychological harm; and disclosure 
about past risks of harm and as well as future as proposed below. 

Some indication of risk of harm issues should be included on the face of s.60I 
certificates. At the early/interim stage of a matter a s.60I certificate may be one of the 
only sources of independent information available to a judicial officer who otherwise 
has to rely on the untested evidence of parties and the quality of their representation. 

Question 10–14 Should there be any other amendments to ss.10D and 10H of 
the Family Law Act 1975 (Cth) enabling the release of any other types of 
information obtained by family counsellors or family dispute resolution 
practitioners? For example, should the legislation permit release where it 
would prevent or lessen a serious threat to a child‘s welfare? 

Yes. 

Question 10–17 In practice, do prohibitions on publication in state and territory 
family violence legislation unduly restrict communication about protection 
order proceedings which may be relevant to proceedings in federal family 
courts?  

We assume this arises in some sexual assault matters but we have not acted in 
cases where there have been restrictions to obtaining sufficient necessary 
information about protection order proceedings. 

Question 10–19 Are there any situations in which state and territory family 
violence legislation should require courts to provide details of protection order 
proceedings or orders to federal family courts? 

Yes. When one of the parties has indicated there are pending parenting proceedings 
in another court. 

Question 10–20 Do privacy and/or secrecy laws unduly impede agencies from 
disclosing information which may be relevant to: 

(a) protection order proceedings under state and territory family violence 
legislation; and/or 

(b) family law proceedings in federal family courts? 

In NSW, yes, particularly with respect to subpoenas issued to the Department of 
Human Services (Community Services) concerning notifications and information 
about children. 

Furthermore, section 29 of the NSW Children and Young Persons (Care and 
Protection) Act 1998 similarly limits the information provided to federal family courts - 



 43 

specifically risk of harm reports. This section should be amended to allow the 
provision of these reports to federal family courts.  

Proposal 10–11 Legislative privacy principles applying to the use and 
disclosure of personal information by Australian Government and state and 
territory government agencies should permit use or disclosure where an 
agency reasonably believes it is necessary to lessen or prevent a serious 
threat to an individual‘s life, health or safety, as recommended by the ALRC in 
the report For Your Information: Australian Privacy Law and Practice (ALRC 
108). 

Legal Aid NSW notes that conditions are currently placed on disclosure where this is 
necessary to prevent a threat etc. in applications for location orders seeking 
information about a parent‟s whereabouts from Centrelink or other government 
bodies. Judicial officers often restrict the release of information to parties‟ solicitors. 

Proposal 10–15 A national protection order database should be established as 
a component of the Australian Government‘s commitment to the 
implementation of a national registration system for protection orders. At a 
minimum, information on the database should: 

(a) include protection orders made under state and territory family violence 
legislation as well as orders and injunctions made under the Family Law Act 
1975 (Cth); and  

(b) be available to federal, state and territory police officers, federal family 
courts, and state and territory courts that hear protection order proceedings. 

Supported.  

Question 10–21 Is there any other information which should be included on, or 
are there any other persons who should have access to, the national 
protection order database, over and above those set out in Proposal 10–15? 

This information should also be available to child protection agencies. 

Question 10–21 Is there any other information which should be included on, or 
are there any other persons who should have access to, the national 
protection order database, over and above those set out in Proposal 10–15? 

Legal Aid NSW supports the national protection database being available to NGO 
services working at NSW Local Courts with women and children seeking protection 
orders so that support workers such as Women‟s Domestic Violence Court Advocacy 
Services have access to this information to ensure that they are best able to advise 
victims.  

This could be extended to other agencies dealing with the safety of children – i.e. 
federal courts dealing with Family Law Act matters 

If such a data base is established, it would be useful for Legal Aid Commissions to 
have restricted access re persons who were the subject of a grant of legal aid. 
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PART C – CHILD PROTECTION 

 

CHAPTER 13: CHILD PROTECTION AND THE CRIMINAL LAW 

 

General comments: 

The paper does not pose any controversial questions/proposals so far as child 
protection issues are concerned. A few of the proposals contained in paper clearly 
derive from the Wood Inquiry and some have already been adopted in NSW. 
Significant portions of the discussion and recommendations in the paper have drawn 
significantly from the Wood Inquiry.  

Legal Aid NSW strongly supports the proposal that the Children's Court be given 
jurisdiction to make protection orders for children and young people and that the 
Children's Court be able to refer young people who appear before it in crime for 
mandatory investigation by the child protection authority. These proposals (especially 
regarding protection orders) have been proposed in the past. Some arguments in 
support are set out below: 

1. Protection orders can be used to maintain the child in the home but remove 
the perpetrator of violence. The Court will arguably be more inclined to allow 
a child to remain in the home if there is a criminal sanction available in the 
event of the breach. It also means that the onus will not be on the victim to 
seek out a protection order to protect themselves and the children in 
circumstances where they may not have the capacity or resilience to do 
so. Further, it makes the victim less likely to suffer recriminations for initiating 
a protection order and means that parallel proceedings will not have to be 
conducted in the Local Court and Children's Court, which only adds further 
pressure to the victim.  

2. Community Services often does not respond to risk of harm notifications for 
adolescents. This leaves the Children's Court in a difficult situation when it 
cannot release a young person on bail/bond because there is no appropriate 
adult in the family to take charge of the young person.  

The ALRC should consider the question of whether child protection offences should 
be contained in child protection legislation or crime legislation (in NSW it is a mixture 
of both). The view of Legal Aid NSW is that these should be placed in the NSW 
Crimes Act 1900.  

The paper also considers appropriate penalties for child abuse offences and 
suggests that monetary fines (as is the only penalty for offences under the NSW 
Children and Young Persons (Care and Protection) Act 1998 may not be appropriate 
because of the effect on the family. It suggests that community-based sentencing 
models are a more appropriate approach. This appears entirely sensible but is 
something that would again warrant further research.  

It seems sometimes that the facts of cases that end up in the Children‟s Court and 
family law courts are similar. The core business of both types of court involves 
allegations of substance abuse, family violence, sexual abuse and neglectful care of 
children. The behaviour of the unfavourable parents is often exactly the same. In the 
family court system there are, however, far fewer parents who fail to maintain a 
significant relationship with children. 

Question 13–7 In practice, are the inter-agency protocols and memorandums of 
understanding between key agencies involved in child protection—such as the 
police and child protection agencies—effective to ensure that professionals in 
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each part of the system understand the consequences of their actions for other 
parts of the system? 

Memoranda of understanding between Community Services and Independent 
Children‟s Lawyers and Magellan have assisted professionals to a limited extent to 
understand each other‟s work and its consequences – but there is room for better 
cooperation.  
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CHAPTER 14: CHILD PROTECTION AND THE FAMILY LAW ACT 

 

Question 14–6 What other practical changes to the applications forms for 
initiating proceedings in federal family courts and the Family Court of Western 
Australia would make it clear to parties that they are required to disclose 
current or prior child protection proceedings and current child protection 
orders?  

The section could also include tick a boxes asking questions which would 

a) indicate the nature of the violence; 

b) indicate the involvement of state child protection agencies; 

c) indicate police involvement; and 

d) indicate if other party has been in gaol, or is on remand, or is presently in gaol in 
relation to family violence. 

This would be helpful to the court‟s assessment of risk, particularly for self-
represented litigants who prepare their own documents. 

Question 14–8 In what ways can cooperation between child protection 
agencies and family courts be improved with respect to compliance with 
subpoenas and s.69ZW of the Family Law Act 1975 (Cth)? 

The experience of legal practitioners re production of documents in response to 
subpoena appears to be different in different regions. Some Community Service 
Centres produce nothing of substance but in some regions there has been better 
production in the last two years. Sometimes when the CSC receives the subpoena 
they phone and have a discussion with the practitioner about what is needed and 
what is available. It assists if practitioners are clear in subpoena about what it is they 
are seeking. 

Question 14–9 What role should child protection agencies play in family law 
proceedings? 

There needs to be much more co-operation between state child protection agencies 
and federal family courts. The state child protection agencies have a far greater role 
and capacity that the federal courts. Child protection agencies should intervene when 
requested by the Family Court and do more than just have their solicitors appear.  

 

Case study: The child lived with the maternal grandmother in a country town. The Family 
Report recommended the child live with the mother. The mother found the child too difficult to 
care for and placed the child with male friend. The Family Court requested the NSW 
Department of Community Services intervene and it did not. The Department had the capacity 
to investigate and report on the placement with the mother‟s friend. The Family Court was 
unable to do this. 

 

Question 14–10 Are amendments to the Family Law Act 1975 (Cth) and state 
and territory child protection legislation required to encourage prompt and 
effective intervention by child protection agencies in family law proceedings? 
For example, should the Family Law Act be amended to provide that the court 
may, upon finding that none of the parties to the proceedings is a viable carer, 
on its own motion join a child protection agency or some other person (for 
example, a grandparent) as a party to proceedings? Should federal family 
courts have additional powers to ensure that intervention by the child 
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protection system occurs when necessary in the interests of the safety of 
children? 

Yes. There is a  perception that it is the view of many Community Services staff that 
if a matter is before the Family Court, then another body is looking after the children‟s 
welfare and it is not necessary to investigate or intervene.   

Question 14–15 In what ways can the principles of the Magellan project be 
applied in the Federal Magistrates Court? 

In exactly the same way as they currently apply in the Family Court with a nominated 
judicial officer and registrar to case manage matters, being involved in consultations 
about protocols and determining interim and final applications in a more reasonable 
time frame. 

There is also a view that the Magellan program has not achieved its desired aims 
and that the preparation of a report that is a summary of the state child protection 
authority file (in the absence of the whole file) is insufficient and that state child 
protection authorities need to be more closely involved in the case management of 
the court proceedings.  

Question 14–16 What changes to law and practice are required to prevent 
children falling through the gaps between the child protection and family law 
systems?  

See comments above. Responding to requests to intervene a good start.   

Question 14–17 Can the problems of the interactions in practice between 
family law and child protection systems be resolved by collaborative 
arrangements such as the Magellan project? Are legal changes necessary to 
prevent systemic problems and harm to children, and, if so, what are they?  

In some matters, Community Services does not take an active role in Magellan 
matters beyond providing a summary report, and there are often delays in provision 
of the report. 

On the other hand the Memorandum of Understanding between Community Services 
and Independent Children‟s Lawyers does result in more effective representation of 
children at times.   

 

Case Study (NSW): The child was interviewed by the Joint Investigative Response Team. 
They decided the child was not a competent witness and referred the child to counselling. The 
Independent Children‟s Lawyer wrote to Community Services about the reason for the 
referral. The Department phoned in a couple of days advising this with respect to family 
violence issue. The Memorandum of Understanding assisted the Independent Children‟s 
Lawyer to get this information quickly. 

Case Study (NSW):  The father had been attending for supervised time with the child at a 
contact centre for over 12 months. The matter was listed for final hearing. The father was 
seeking a lifting of the supervision. About ten days prior to date for the final hearing, the 
mother disclosed to the Coordinator of the Contact Centre an incident of sexual abuse of the  
child by a neighbour while in the father‟s care in the past. The Independent Children‟s Lawyer 
considered whether it was necessary to seek that the hearing date be vacated to allow time 
for further investigations and a possible further expert report. The lawyer telephoned the 
Department caseworker and advised of the detail of the notification of the incident without the 
need for subpoena. The Independent Children‟s Lawyer decided following this conversation 
not to seek that the hearing date be vacated but issued a subpoena to the Department.  After 
the MOU standard letter was sent, the NSW Department of Community Services solicitor 
wrote to the Independent Children‟s Lawyer and advised them of the content of a notification 
about family violence contained in the Department‟s records. 
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PART D – SEXUAL ASSAULT 

 

CHAPTER 16: SEXUAL OFFENCES  

 

Question 16–1 Do significant gaps or inconsistencies arise among Australian 
jurisdictions in relation to sexual offences against adults in terms of the: 

(a) definition of sexual intercourse or penetration; 

(b) recognition of aggravating factors; 

(c) penalties applicable if an offence is found proven; 

(d) offences relating to attempts; or 

(e) definitions of indecency offences? 

There are no doubt inconsistencies. The temptation to adjust maximum penalties and 
sentencing practices in an upward direction should be resisted.  

A review such as this should be seeking to achieve fairness and consistency in 
sexual assault definitions and penalties. 

Proposal 16–1 Commonwealth, state and territory sexual offences legislation 
should provide that the age of consent for all sexual offences is 16 years.  

Supported. 

It may, however, be desirable to consider whether there should be specific provisions 
concerning sex between young people under the age of 16. An age of consent of 16 
may well be out of touch with the sexual habits of many teenagers below this age 
and a fixed age of consent means that many teenagers engaging in consensual sex 
are committing a criminal offence.  

Question 16–3 How should ‗similarity in age‘ of the complainant and the 
accused be dealt with? Should it be a defence, or should lack of consent be 
included as an element of the offence in these circumstances?  

In Victoria (as was previously the case in NSW), if there is a two-year gap between a 
couple engaged in sexual activity (e.g. 14 and 16 year old), there is no offence. 
Social research data should be considered in this context. If the research shows that 
some young people have sex under the age of 16 years, and commonly do so with a 
person who is close in age, then the law is out of step with current practices amongst 
young people and runs the risk of criminalising consensual sexual conduct between 
young people who face little or no risk of harm as a result of the conduct. 

In relation to the question should it be a defence, the answer is no – it simply should 
not be an offence where the age gap is 2 years or less as long as the sexual activity 
is consensual. 

Question 16–4 At what age should a defendant be able to raise an honest and 
reasonable belief that a person was over a certain age?  

It should be available to be raised at any age. 

Question 16–5  Has the offence of ‗persistent sexual abuse‘ or ‗maintaining a 
relationship‘ achieved its aims in assisting the prosecution of sexual offences 
against children in the family context, where there are frequently multiple 
unlawful acts? If not, what further changes are required?  

This would benefit from further investigation by NSW Bureau of Crime Statistics and 
Research or Australian Institute of Criminology  
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Proposal 16–2 Commonwealth, state and territory sexual offences legislation 
should provide statutory definitions of consent based on ‗free and voluntary 
agreement‘.  

Supported.  

Legal Aid NSW supports the NSW definition of consent in s 61HA(2) of the NSW 
Crimes Act 1900.  Any definition of consent should be positive and enshrine the 
principle of mutuality between and amongst adults.   

Proposal 16–3 Commonwealth, state and territory sexual offences legislation 
should prescribe a non-exhaustive list of circumstances where there is no 
consent to sexual activity, or where consent is vitiated. These need not 
automatically negate consent, but the circumstances must in some way be 
recognised as potentially vitiating consent. At a minimum, the non-exhaustive 
list of vitiating factors should include:  

(a) lack of capacity to consent, including because a person is asleep or 
unconscious, or so affected by alcohol or other drugs as to be unable to 
consent;  

(b) the actual use of force, threatened use of force against the complainant or 
another person, which need not involve physical violence or physical harm;  

(c) unlawful detention;  

(d) mistaken identity and mistakes as to the nature of the act (including 
mistakes generated by the fraud or deceit of the accused); and  

(e) any position of authority or power, intimidation or coercive conduct.  

Supported. Prescribing a non-exhaustive list of circumstances in which consent is 
vitiated is consistent with a legal construction of consent as free and voluntary 
agreement. The list of vitiating factors should give rise to a presumption of no 
consent. This will still allow evidence to be brought in to rebut the presumption of no 
consent.  

The list of circumstances which may potentially vitiate consent can in some 
circumstances cause problems, and hence the need to ensure, as indicated in the 
proposal that such circumstances do not automatically vitiate consent.  

Question 16-6 To what extent are the circumstances vitiating consent set out in 
current legislation appropriate to sexual assaults committed in a family 
violence context? Are any amendments required to draw attention to the 
coercive environment created by family violence, or are the current provisions 
sufficient?  

Vitiating factors could also include circumstances in which sexual assault would 
occur in an Indigenous family violence context. It may also be worth considering a 
specific clause relating to Indigenous victims of sexual assault  

Proposal 16–4  Commonwealth, state and territory sexual offences legislation 
should provide that a person who performs a sexual act with another person, 
without the consent of the other person, knows that the other person does not 
consent to the act if the person has no reasonable grounds for believing that 
the other person consents. For the purpose of making any such finding, the 
trier of fact must have regard to all the circumstances of the case including any 
steps taken by the person to ascertain whether the other person consents, but 
not including any self-induced intoxication of the person.  
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Supported. Legal Aid NSW supports model legislation based on the Canadian model 
or s.61HA(3) of the NSW Crimes Act 1900 which inserts an objective element to the 
honest and mistaken belief test.  

Question 16–7 Is an honest belief in consent more likely to be raised in cases 
where the complainant has or has had an intimate relationship with the 
accused? If so, will the insertion of an objective element assist in these cases? 
Are other measures required to clarify or restrict the defence of honest belief in 
these cases?  

Anecdotal evidence shows that the defence of honest belief is more likely to be 
raised in cases where there is or has been an intimate relationship between the 
accused and the complainant. Inserting an objective element in sexual offences 
legislation – which was inserted in NSW in 2007 (by way of s 61HA (3) (c) Crimes 
Act)  restricts the use of the defence in these matters. 

Proposal 16–5  State and territory legislation should provide that a direction 
must be made to the jury on consent in sexual offence proceedings where it is 
relevant to a fact in issue. Such directions must be related to the facts in issue 
and the elements of the offence and expressed in such a way as to aid the 
comprehension of the jury. Such directions should cover:  

(a) the meaning of consent (as defined in the legislation);  

(b) the circumstances that vitiate consent, and that if the jury finds beyond 
reasonable doubt that one of these circumstances exists then the complainant 
was not consenting;  

(c) the fact that the person did not say or do anything to indicate free 
agreement to a sexual act when the act took place is enough to show that the 
act took place without that person‘s free agreement; and  

(d) that the jury is not to regard a person as having freely agreed to a sexual 
act just because she or he did not protest or physically resist, did not sustain 
physical injury, or freely agreed to engage in another sexual act (whether or 
not of the same type) with that person, or a sexual act with another person, on 
an earlier occasion.  

Where the defence asserts that the accused believed that the complainant was 
consenting to the sexual act then the judge must direct the jury to consider:  

(e) any evidence of that belief; and  

(f) whether that belief was reasonable in all the relevant circumstances having 
regard to (in a case where one of the circumstances that vitiate consent exists) 
whether the accused was aware that that circumstance existed in relation to 
the complainant;  

(g) whether the accused took any steps to ascertain whether the complainant 
was consenting or might not be consenting, and if so, the nature of those 
steps; and  

(h) any other relevant matters.  

Supported. Legal Aid NSW agrees that jurors struggle to understand and apply the 
legal definition of consent and that juror bias exists, to the extent that bias exists in 
the broader community. Legal Aid NSW supports a mandatory direction on consent 
that is consistent with and reinforces consent as free and voluntary agreement.  

Proposal 16–6 State and territory sexual offences legislation should include a 
statement that the objectives of the legislation are to:  
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(a) uphold the fundamental right of every person to make decisions about his 
or her sexual behaviour and to choose not to engage in sexual activity;  

(b) protect children and persons with a cognitive impairment from sexual 
exploitation.  

Legal Aid NSW strongly supports a statement of objectives. Given the prevalence of 
sexual assault in Indigenous communities, Legal Aid NSW would support an 
additional objective about the importance of reducing high rates of sexual assault 
against Indigenous women and children in Indigenous communities and reducing the 
intergenerational impact of sexual assault in Indigenous communities.  

Statements of principle such as these should also be seen in the context that a 
fundamental right of every person brought before the court to answer a criminal 
charge is that they will receive a fair trial. Perhaps this also needs to be stated so that 
the legislators don‟t get too carried away with the perceived wrong they are trying to 
right. 

Proposal 16–7 State and territory sexual offences, criminal procedure or 
evidence legislation, should provide for guiding principles, to which courts 
should have regard when interpreting provisions relating to sexual offences. At 
a minimum, these guiding principles should refer to the following:  

(a) there is a high incidence of sexual violence within society;  

(b) sexual offences are significantly under-reported;  

(c) a significant number of sexual offences are committed against women, 
children and other vulnerable persons, including persons with a cognitive 
impairment;  

(d) sexual offenders are commonly known to their victims; and  

(e) sexual offences often occur in circumstances where there are unlikely to be 
any physical signs of an offence having occurred.  

Legal Aid NSW supports the inclusion of these guiding principles. Legal Aid NSW 
also recommends a separate reference to Indigenous women and children in 16-7 
(c).  

Question 16–8 Should such a statement of guiding principles make reference 
to any other factors, such as recognising vulnerable groups of women, or 
specifically acknowledging that sexual violence constitutes a form of family 
violence?  

Legal Aid NSW supports the inclusion of an additional guiding principle that 
recognises the incidence and community-wide and intergenerational impact of sexual 
assault on Indigenous women and children. Legal Aid NSW supports an 
acknowledgment, in a statement of guiding principles that sexual violence can occur 
in the context of intimate relationships and in families over a long period of time. This 
may be best achieved by amending 16-7 (d).  
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CHAPTER 17: REPORTING PROSECUTION AND PRE-TRIAL 
PROCESSES 
 
Proposal 17–1 The Australian Centre for the Study of Sexual Assault, the 
Australian Institute of Criminology and similar state and territory agencies 
should prioritise the collection of comprehensive data on attrition rates and 
outcomes in sexual assault cases, including in relation to sexual assault 
perpetrated in a family violence context.  

Supported. 

Question 17–1 Have specialist police squads for sex crimes increased the 
policing and apprehension of sexual assault offenders, including in a family 
violence context?  

N/A. 

Question 17–2 To what extent is the work of specialist police hampered by lack 
of training and resources? In what ways can improvements be made?  

N/A. 

Question 17–3 Are specialised police and integrated agency responses 
effective in reducing the attrition of sexual assault cases during the police 
investigation phase? If not, what further measures should be taken?  

Integrated agency responses, with active case management and mandated timelines 
would be very effective in reducing attrition of sexual assault matters during the 
police investigation phase.  

Legal Aid NSW supports the establishment of „one stop shops‟ as recommended by 
the 2005 NSW Criminal Justice Sexual Offences Taskforce. These one-stop shops” 
would co-ordinate service delivery for sexual assault complainants and undertake 
service advocacy and safety planning. Located at sexual assault counselling 
services, they would deliver joined-up police, forensic, counselling and health 
services to the complainant and include a single case manager for the complainant to 
liaise with.  

Question 17-4 What impact are specialised police units having on improving 
collection of admissible evidence and support for victims of sexual assault in a 
family violence context?  

N/A. 

Question 17-5 Should specialised sexual assault police units be established in 
jurisdictions that do not have them?  

N/A. 

Proposal 17-2 Commonwealth, state and territory Directors of Public 
Prosecution should ensure that prosecutorial guidelines and policies:  

(a) facilitate the referral of victims and witnesses of sexual assault to 
appropriate welfare, health, counselling and other support services;  

(b) require consultation with victims of sexual assault about key prosecutorial 
decisions including whether to prosecute, discontinue a prosecution or 
agree to a charge or fact bargain;  

(c) require the ongoing provision of information to victims of sexual assault 
about the status and progress of proceedings;  

(d) facilitate the provision of assistance to victims and witnesses of sexual 
assault in understanding the legal and court process;  
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(e) ensure that family violence protection orders or stalking intervention 
orders are sought in all relevant circumstances; and  

(f) require referral of victims and witnesses of sexual assault of victims to 
providers of personal legal advice in related areas, such as family law and 
victims‘ compensation.  

Legal Aid NSW supports this proposal, noting that the current Office of the Director of 
Public Prosecutions Prosecutorial Guidelines, while extensive, do not cover (e) and 
(f).  

Question 17-6 What measures should be taken to reduce the attrition of sexual 
assault cases during the prosecution phase, including in relation to sexual 
assault committed in a family violence context?  

Legal Aid NSW supports additional measures to reduce attrition and trauma to 
complainants during the prosecution phase. These additional measures could 
include:  

 court listing, call-overs with pre-trial binding directions and specialised, judge-
led case management to ensure that cases progress against mandated times 
lines without undue delays;  

 courts, equipped with the appropriate technology and specialised, well trained 
personnel; 

 access to closed-circuit television rooms and the court via a separate 
entrance to accommodate and provide for complainant safety; 

 specially trained and highly skilled judges; 

 well trained prosecutors who continue with the matter from pre-committal to 
trial; 

 specialist training of Crown Prosecutors; 

 an internal Director of Public Prosecutions case management system that 
ensures that sexual assault cases are being prepared to a high standard and 
prosecutorial guidelines in relation to complainants are adhered to; and 

 joined up counselling, health and support services for complainants 
throughout the prosecution process.   

Question 17-7 Are there any further prosecutorial guidelines and policies that 
could be introduced to reduce the attrition  

No.  

Proposal 17-3 State and territory legislation should prohibit any complainant in 
sexual assault proceedings from being required to attend to give evidence at 
committal proceedings.  

Alternatively, child complainants should not be required to attend committal 
proceedings and, for adult complainants, the court should be satisfied that 
there are special reasons for the complainant to attend.  

The first part of this proposal is not supported.  Committals are an important step in 
testing evidence and the strength of the prosecution case against the defendant. 
Complainants should be required to give evidence if the defence can show that there 
are „special reasons‟.  

The second part of the proposal is supported. It sets out the existing law in NSW (s 
93 Criminal Procedure Act 1986). We note that despite this protection, many 
complainants are called to give evidence.  
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Monitoring of these provisions is critical. Research should assess the effect of judicial 
interpretation over time and consider whether the provisions continue to operate in 
accordance with their original intention.    

Proposal 17-4 Commonwealth, state and territory legislation should:  

(a) create a presumption that when two or more charges for sexual offences 
are joined in the same indictment, it is presumed that those charges are to 
be tried together; and  

(b) state that this presumption is not rebutted merely because evidence on one 
charge is inadmissible on another charge. 

N/A. 

Question 17-8 What impact has Phillips v The Queen had on the prosecution of 
sexual assaults where there are multiple complaints against the same 
defendant and consent is a fact in issue?  

Question 17-9 Is there a need to introduce reforms to overturn the decision in 
Phillips v The Queen?  

N/A. 

Proposal 17–5 Commonwealth, state and territory legislation should allow the 
tendering of pre-recorded audiovisual material of interview between 
investigators and a sexual assault complainant as the complainant‘s evidence-
in-chief.  

N/A. 

Proposal 17–6 Commonwealth, state and territory legislation should permit 
child victims of sexual assault and victims of sexual assault who are 
vulnerable as a result of mental or physical impairment to provide an 
audiovisual record of evidence at a pre-trial hearing attended by the judge, the 
prosecutor, the defence lawyer, the defendant and any other person the court 
deems appropriate. Adult victims of sexual assault should also be permitted to 
provide evidence in this way, by order of the court. Audiovisual evidence 
should be replayed at the trial as the witness‘s evidence. Recorded evidence 
should be available for use at any re-trial following an appeal or in other 
proceedings in appropriate circumstances.  

N/A. 

Proposal 17-7 Commonwealth, state and territory governments should ensure 
that participants in the criminal justice system receive comprehensive 
education about legislation authorising the use of pre-recorded evidence in 
sexual assault proceedings, and training in relation to interviewing victims of 
sexual assault and creating pre-recorded evidence.  

Supported. 
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CHAPTER 18. TRIAL PROCESSES  

 

Proposal 18-1 Commonwealth, state and territory legislation should provide 
that a court must not allow any questions as to, or admit any evidence of, the 
sexual reputation of the complainant.  

Question 18-3 Under discretionary models, is evidence of a complainant‘s prior 
sexual history admitted more or less often in proceedings concerning offences 
perpetrated in a family violence context, as compared to other sexual assault 
proceedings?  

Proposal 18-2 Commonwealth, state and territory legislation should provide 
that complainants of sexual assault must not be cross-examined, and the court 
must not admit any evidence, as to the sexual activities (whether consensual 
or non-consensual) of the complainant other than those to which the charge 
relates, without the leave of the court.  

Previous studies in various Australian jurisdictions which have examined the 
operation of these legislative provisions have broadly found that:  

 sexual experience evidence is commonly adduced without reference to the 
legislation or the procedure set out in the legislation; 

 while protections in legislation exist there can be a failure to properly apply 
relevant tests;  

 the legislation permitting limited questioning of complainants about sexual 
history and experience has been given a much broader interpretation in Courts 
than it was originally intended by Parliament; and 

 in practice, the operation of these provisions is not monitored so there is often 
no empirical evidence to assess whether the intention of Parliament in enacting 
these provisions is being met.  

Legal Aid NSW strongly supports additional funding being made available to 
effectively monitor the operation of these critical provisions in jurisdictions.  

Questions 18-5 In sexual assault proceedings, the sexual assault 
communications privilege must generally be invoked by the complainant, who 
is legally unrepresented. Assuming complainants continue to be 
unrepresented in such sexual assault proceedings, what procedures and 
services would best assist them to invoke the privilege?  

In NSW the Women‟s Legal Service, the Office of the Director of Public Prosecutions, 
the NSW Bar Association and Clayton Utz, Freehills and Blake Dawson have been 
conducting a pilot program to give sexual assault complainants access to solicitors 
and barristers in order to ensure that they can assert the sexual assault 
communications privilege and protect their records from being admitted into court.  

Legal Aid NSW supports this trial.  

Proposal 18-13 Commonwealth, state and territory legislation should provide 
that, in sexual assault proceedings:  

(a) (i) the issue of any delay in complaint, or absence of complaint, on the 
credibility of the complainant should be a matter for argument by 
counsel and for determination by the jury;  

(ii) subject to paragraph (iii), save for identifying the issue for the jury and 
the competing contentions of counsel, the trial judge must not 
give a direction regarding the effect of delay in complaint, or 
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absence of complaint, on the credibility of the complainant, 
unless satisfied it is necessary to do so in order to ensure a fair 
trial; and  

(iii) if evidence is given, or a question is asked, or a comment is made that 
tends to suggest that the person against whom the offence is 
alleged to have been committed either delayed making or failed 
to make a complaint in respect of the offence, the judge must tell 
the jury that there may be good reasons why a victim of a sexual 
offence may delay making or fail to make a complaint in respect 
of the offence.  

OR  

(b) the judge:  

(i) must inform the jury that there may be good reasons why a victim of a 
sexual assault may delay or hesitate in complaining about it;  

(ii) must not warn or suggest in any way to the jury that the law regards the 
complainant‘s evidence to be more reliable or less reliable only 
because of the length of time before the complainant made a 
preliminary or other complaint;  

(iii) maintains a discretion to give appropriate directions to correct 
statements by counsel that conflict with the evidence or are 
based upon stereotypical assumptions about reporting of sexual 
offences; and  

(iv) maintains a discretion to comment on the reliability of the complainant‘s 
evidence in the particular case if the judge considers it is appropriate to do so 
in the interests of justice. 

Common law judicial directions in relation to delay in making a complaint which infer 
unreliability or falsity have displayed remarkable resilience and withstood many 
legislative attempts over two decades to prohibit them. 

Research shows that the Longman direction has a strong effect on trial outcomes. 
Research by the Judicial Commission of NSW shows that of 69 successful appeals 
to the Court of Criminal Appeal between 2001 and 2004 half were on the basis of a 
judicial misdirection. Further, of this group of successful appeals on misdirection, two 
thirds related specifically to the Longman warning and, in almost all of these matters, 
it was the sole error identified in the appeal.  

In NSW Justice James Wood has noted that directions to the jury in sexual assault 
matters have become complex, formulaic and overused in an attempt to „appeal 
proof‟ judgements.  

Research which assesses a jury member‟s understanding of the range of judicial 
directions is needed.  

Proposal 18-14 Commonwealth, state and territory legislation should:  

(a) prohibit an unrepresented defendant from personally cross-examining 
any complainant or other witness in sexual assault proceedings; 
and  

(b) provide that any person conducting such cross-examination is a legal 
practitioner representing the interests of the defendant. 

Supported. A mandatory prohibition already exists in NSW by way of s.294A 
Criminal Procedure Act.  
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PART E – EXISTING AND POTENTIAL RESPONSES  

 

CHAPTER 19: INTEGRATED RESPONSES AND BEST PRACTICE 

 

Proposal 19–1 State and territory governments should establish and further 
develop integrated responses to family violence in their respective 
jurisdictions, building on best practice. The Australian Government should 
also foster the development of integrated responses at a national level. These 
integrated responses should include the following elements: 

(a) common policies and objectives; 

(b) mechanisms for inter-agency collaboration, including those to ensure 
information sharing; 

(c) provision for legal and non-legal victim support, and a key role for victim 
support organisations;  

(d) training and education programs; and 

(e) provision for data collection and evaluation. 

Yes, supported although we note that there is a large degree of service duplication 
across NSW. This proposal needs to be monitored to ensure that service duplication 
does not occur where there are already established effective services operating. A 
thorough review and analysis needs to be undertaken of current services, including 
extensive consultation to determine what services are working effectively, where 
inter-agency collaboration is effective and what improvements need to be made. This 
will ensure that funding is not provided unnecessarily to new services.  

Question 19–1 Should state and territory legislation support integrated 
responses to family violence within their jurisdictions and, if so, what should 
this legislation address? For example, should responsibility for coordinating 
integrated responses within a jurisdiction be placed on a statutory office-
holder or agency?  

Yes. Legislation should address the areas and manner in which different services 
and Government Departments co-operate, for example, information exchange. This 
would help avoid those situations where a sole agency takes control of an issue 
without including other relevant stakeholders.  

Proposal 19–2 State and territory governments should, to the extent feasible, 
make victim support workers and lawyers available at family violence-related 
court proceedings, and ensure access to victim support workers at the time 
the police are called out to family violence incidents.  

Supported. Resources would be necessary to ensure access to victim support 
workers out of normal work hours. 

Proposal 19–3 The Australian Government should ensure that court support 
services for victims of family violence are available nationally in federal family 
courts. 

Legal Aid NSW has reservations about this proposal. There is a court support service 
for victims based in Sydney and victims of violence are assisted by it but it should be 
formally evaluated. This service is for women only.  

The main emphasis needs to be on the ability of victims of family violence to access 
the services of duty lawyers and for lawyers to be better educated about working with 
people who have experienced family violence. 
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Proposal 19–4 State and territory victims‘ compensation legislation should: 

(a) provide that evidence of a pattern of family violence may be considered in 
assessing whether an act of violence or injury occurred;  

(b) define family violence as a specific act of violence or injury, as in s.5 and 
the Dictionary in the Victims Support and Rehabilitation Act 1996 (NSW) and cl 
5 of the Victims of Crime Assistance Regulation (NT); or  

(c) extend the definition of injury to include other significant adverse impacts, 
as is done in respect of some offences in ss.3 and 8A of the Victims of Crime 
Assistance Act 1996 (Vic) and s.27 of the Victims of Crime Assistance Act 2009 
(Qld). 

Legal Aid NSW supports this proposal. 

Proposal 19–14 Australian universities offering law degrees should review 
their curriculums to ensure that legal issues concerning family violence are 
appropriately addressed. 

Supported. Legal Aid NSW recommends that family law and domestic violence be 
included in criminal law curriculum and that family law be a compulsory subject.  

Proposal 19–15 Australian law societies and institutes should review 
continuing professional development requirements to ensure that legal issues 
concerning family violence are appropriately addressed.  

Strongly supported.  

Proposal 19–16 The Australian Government and state and territory 
governments should collaborate in conducting a national audit of family 
violence training conducted by government and non-governmental agencies, 
in order to: 

(a) ensure that existing resources are best used;  

(b) evaluate whether such training meets best practice principles; and  

(c) promote the development of best practice in training.  

Yes, providing consultation is undertaken with the sector. We note that there is 
already a project coordinating NSW domestic violence training. This project is called 
the Intersectoral Domestic and Family Violence Workforce Training Project.  

Proposal 19–17 The Australian Government and state and territory 
governments should ensure the quality of family violence training by: 

(a) developing minimum standards for assessing the quality of family violence 
training, and regularly evaluating the quality of such training in relevant 
government agencies using those standards; 

(b) developing best practice guidelines in relation to family violence training, 
including the content, length, and format of such training; 

(c) developing training based on evidence of the needs of those being trained, 
with the ultimate aim of improving outcomes for victims; and 

(d) fostering cross-agency and collaborative training, including cross-agency 
placements. 

Legal Aid NSW supports proposal 19-17. Implementation should occur in 
consultation with the domestic violence sector.  
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CHAPTER 20. SPECIALISATION 

 

Proposal 20–1 Each state and territory police force should ensure that:  

(a) victims have access to a primary contact person within the police, who 
specialises and is trained in family violence issues; 

(b) a police officer is designated as a primary point of contact for government 
and non-government agencies involved in responding to family violence;  

(c) specially trained police have responsibility for supervising, monitoring or 
assuring the quality of police responses to family violence incidents, and 
providing advice and guidance to operational police and police prosecutors in 
this regard; and  

(d) there is a central forum or unit responsible for policy and strategy 
concerning family violence within the police. 

Legal Aid NSW supports effective training in domestic violence for all police officers. 
They need to have a demonstrated understanding of the complexities associated 
with domestic violence, especially given it comprises the majority of their work.  

Question 20–1 What issues arise in practice concerning the role and 
operations of police who specialise in family violence matters? 

In NSW, Domestic Violence Liaison Officers are specialist officers who oversee 
general duties police in relation to operational issues regarding domestic violence 
incidents. They also liaise with other Government departments and agencies in 
relation to domestic violence.  

These officers have not always been well supported by their own colleagues and the 
role of the DVLO is not always considered prestigious within the NSW Police Force. 
There is no career progression for officers who take on the DVLO role and they are 
not afforded the opportunity to be designated to a higher rank beyond Leading 
Senior Constable (there are limited exceptions to this). The role are often given to 
officers who are on restricted duties and this can sometimes restrict their ability to 
perform the role effectively, especially at court.  

These positions are also considered to be flexible and DVLOs are often required to 
perform general duties when necessary by the Local Area Command. This limits 
their ability to effectively perform their role.  

Question 20–2 What are the benefits of specialised family violence 
prosecutors, and the disadvantages or challenges associated with them, if 
any? Could the benefits of specialised prosecutors be achieved in other ways, 
such as by training or guidelines on family violence?  

Specialist family violence prosecutors would ensure that prosecutors understand the 
complex nature of domestic violence and seek appropriate conditions on a protection 
order. These prosecutors would be across specific sections of the legislation that 
come into play with domestic violence, including s68R. This would facilitate a 
consistent approach to the work involved at court and preparation for hearing of 
defended matters. We do not feel that family violence guidelines would be as 
effective as specialised family violence prosecutors.  

Proposal 20–2 State and territory governments should ensure that specialised 
family violence courts determine matters relating to protection orders and 
criminal proceedings related to family violence. State and territory 
governments should review whether specialised family violence courts should 
also be responsible for handling related claims:  
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(a) for civil and statutory compensation; and 

(b) in child support and family law matters, to the extent such jurisdiction is 
conferred in the state or territory.  

Legal Aid NSW supports the integration of family law and domestic violence in state 
and territory courts but does not believe that this is best achieved through the 
introduction of specialist state and territory courts. In NSW, Local Courts have the 
resources and capacity to function as specialist domestic violence courts if the 
judiciary, prosecutors, and practitioners were given appropriate training and 
protocols to assist them with this specialist role. 

Disadvantaged communities such as Indigenous and migrant communities typically 
do not access options under the Family Law Act. For some immigrant communities, 
cultural and religious traditions preclude consideration of family law options due to 
negative views of divorce.  

Indigenous people are statistically much less likely than the general population to 
make family law applications. There is little education about what the family law has 
to offer. Further, Aboriginal and Torres Strait Islander Legal Services are generally 
unable to provide assistance in family law matters. 

The result is communities that are at high risk of child protection intervention where 
there is family violence. In these communities the non violent parent is cast as being 
unable to protect the children. The result is children ending up in long term care.  

Unless action is taken in the family law jurisdiction the victim has responsibility for the 
behaviour of the violent (or drug/alcohol effected) parent. 

Victims of violence need advice about the family law options available to them.  
Perpetrators also need advice in terms of the risk they put their families in. Further, it 
is clearly in the perpetrator‟s self interest to consent to family law orders rather than 
care orders because it is easier to improve one‟s circumstances and go back to court 
in the family law jurisdiction. 

We need coordinated systems of family law duty services in Local Courts working 
alongside domestic violence court advocacy services. We have some good pro bono 
and ad hoc family law advice services at present but this is not sufficient.   

Many matters would be assisted by concurrent family law proceedings in the Local 
Courts. 

Proposal 20–3 State and territory governments should establish mechanisms 
for referral of cases involving family violence to specialised family violence 
courts. There should be principled criteria for determining which cases could 
be referred to such courts. For example, these criteria could include:  

(a) where there are concurrent family-related claims or actions in relation to 
the same family issues;  

(b) where there have been multiple family-related legal actions in relation to the 
same family in the past; 

(c) where, for exceptional reasons, a judicial officer considers it necessary. 

Supported for the same reasons given in Proposal 20-2.  

Proposal 20–4 State and territory governments should establish or further 
develop specialised family violence courts in their jurisdictions, in close 
consultation with relevant stakeholders. These courts should have, as a 
minimum: 

(a) especially selected judicial officers; 



 61 

(b) specialised and ongoing training on family violence issues for judicial 
officers, prosecutors, registrars, and police; 

(c) victim support workers; 

(d) arrangements for victim safety; and 

(e) mechanisms for collaboration with other courts, agencies and non-
government organisations. 

Supported for the same reasons given in Proposal 20-2.  

Proposal 20–5 State and territory governments should review whether, and to 
what extent, the following features have been adopted in the courts in their 
jurisdiction dealing with family violence, with a view to adopting them: 

(a) identifying, and listing on the same day, protection order matters and 
criminal proceedings related to family violence, as well as related family law 
act and child protection matters; 

(b) providing victim and defendant support, including legal advice, on family 
violence list days;  

(c) assigning selected and trained judicial officers to work on cases related to 
family violence;  

(d) adopting practice directions for family violence cases; 

(e) ensuring that facilities and practices secure victim safety at court; and 

(f) establishing a forum for feedback from, and discussion with, other agencies 
and non-government organisations. 

Supported. Listing related matters on the same day will lead to effectiveness and 
efficiency in outcomes for victims, limit conflicts occurring between protection orders 
and family violence or family court proceedings, be more cost effective and ensure 
that l parties aren‟t required to attend court on numerous occasions for separate 
matters. Appropriate victim assistance, including legal advice relating to domestic 
violence and family law issues would need to be available on this list day. We 
strongly support every court having a victim‟s safe room in close proximity to the 
court room.  

Proposal 20–6 State and territory governments should establish centres 
providing a range of family violence services for victims, which would have the 
following functions:  

(a) recording victim statements and complaints; 

(b) facilitating access to victim support workers for referrals to other services; 

(c) filing all claims relating to family violence from victims on behalf of the 
victim in relevant courts; and 

(d) acting as a central point of contact for victims for basic information about 
pending court proceedings relating to family violence. 

In NSW, police officers (DVLOs) are required to provide this service.  

However, these services are inadequate. Legal Aid NSW would like to see a 
situation where family lawyers are provided with victim statements and other 
information about the victim‟s experiences from another agency skilled in this role. 
Police are not sufficiently skilled and do not provide these services in the context of 
assisting a victim through the legal pathways that she may need to follow. 
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Proposal 20–7 The Australian Government should assist state and territory 
governments in the establishment, development and maintenance of specialist 
family violence courts by, for example, facilitating the transfer of specialised 
knowledge and expertise in dealing with family violence and sexual assault 
across federal and state and territory jurisdictions; and establishing and 
maintaining national networks of judicial officers and staff specialising in 
family violence or family law. 

Supported for the same reasons given in Proposal 20-2.  

Proposal 20–8 The Australian Government should create positions for Family 
Law Courts liaison officers. These officers should have the following 
functions: 

(a) facilitating information sharing between federal family law courts and state 
and territory courts;  

(b) developing and promoting best practice in relation to information sharing 
between the federal family law courts and state and territory courts; and 

(c) representing the federal family law courts in relevant forums for 
collaboration with agencies, courts and non-government organisations. 

Yes, this is supported. The WA model shows that this can be a highly effective way 
of ensuring that all relevant information is before the federal family courts and serious 
consideration should be given to the applicability of this model to other jurisdictions in 
Australia. 

 

 

 


