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IN THE SUPREME COURT OF NSW 

BAIL HEARINGS TUESDAY 20 MAY TO WEDNESDAY 18 JUNE 

 

 

1. Despite the length of these submissions, it is accepted that a primary aim of the new 

legislation is simplicity of application. Its capacity to be simply applied is not sought to be 

challenged.  Some particular issues which are thought to be likely to arise in early 

consideration of the Act are addressed generally, so that as different factual scenarios 

emerge in Supreme Court release applications over the first few weeks focused submissions 

may be made more efficiently. 

 

2. The particular issues addressed in the submissions are: 

 

 The Application of Section Three: [3] 

 The Burden is on the Prosecution: [5] 

 Section 17(3) and Conditions of Custody: [11] 

 Section 20 Is Not Only Concerned with Risk: [14] 

 Unacceptable Risk – Focus on Future Serious Offending: [33] 

 

The Application of Section Three 

3. It is submitted that section 3 is required to be taken into account in determining whether 

there is an unacceptable risk at the section 17 stage and again, if necessary, in considering 

section 20. Section 3(1) sets out the legislative context of all determinations, and s.3(2) 

constitutes a legislative direction as to a matter to be taken into account by a bail authority 

making a bail decision.  It is submitted that the legislation is clear, but that if confirmation 

is required it is apparent from the Second Reading Speech of the then Attorney-General Mr 

Greg Smith, who said “Proposed section 3 sets out the purpose of the Act which, at its 

essence, is to provide a legislative framework for bail decisions.  This provision also 

requires a bail authority making a bail decision under the Act to have regard to the 

presumption of innocence and the general right to be at liberty.  It is appropriate that these 

important legal principles be considered as part of the bail decision-making process.”1 

 

4. There is further discussion in these submissions about the content of the presumption of 

innocence and the general right to be at liberty in the context of bail.  

 

 

  

                                                           
1  NSW, Legislative Assembly, 1 May 2013 Hansard page 19839. See also Legislative Council 21 May, Hansard page 
20435, Second Reading Speech The Hon. Michael Gallagher, Minister for Police and Emergency Services 
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The Burden is on the Prosecution 

5. The Act in section 32(1) provides that ‘Any matter that must be decided by a bail authority 

in exercising a function in relation to bail is to be decided on the balance of probabilities.’  

In so far as the Act recognises ‘the general right to be at liberty’, but impedes unconditional 

release only after having considered (and decided on the balance of probabilities) ‘whether 

there are any unacceptable risks’ (s.17, 18, flow chart preceding s.17), it is submitted that 

the burden is on the prosecution to demonstrate any such unacceptable risk(s). 

 

6. It is further submitted that in so far as the Act recognises ‘the general right to be at liberty’ 

and permits refusal of bail only if the bail authority ‘is satisfied that there is an 

unacceptable risk that cannot be sufficiently mitigated by the imposition of bail conditions’ 

(s.20), the burden is on the prosecution to demonstrate such an unacceptable risk. 

 

7. If there is any doubt or ambiguity suggested, or in any event to confirm that which is 

contended to be the clear effect of the legislation, reference is made to debates in the 

Legislative Council: s.34(2)(h) Interpretation Act 1987.  

 

8. In the Legislative Council the Greens expressed concern that the bill did not explicitly state 

that for the purposes of establishing an unacceptable risk the onus lies with the prosecution, 

and proposed an amendment to explicitly state the same2.  The Government opposed the 

amendment, on the basis that it was unnecessary, as the bill was clear in its indication that 

‘..if the prosecution asserts that there is an unacceptable risk associated with granting bail, 

the prosecution will have to establish the existence of an unacceptable risk.’3  The 

Opposition, which had been minded to support the proposed amendment, declined to do so 

given the Government’s clarification of understanding. The proposal was negatived. 

 

9. If needed, it is noted that Queensland and Victorian authorities confirm that unacceptable 

risk is to be proved by the prosecution: see for example Dale v DPP [2009] VSCA 212; 

Bail Application by Michael Paterson [2006] VSC 268 at [36]. 

 

10. It is submitted that the court should not make a finding that there is an unacceptable risk of 

an occurrence which has not been raised by the Prosecution (or at least brought to the 

attention of the parties by the court). 

 

Section 17(3) and Conditions of Custody 

11. The conditions in which an accused person is likely to be incarcerated awaiting trial was a 

factor to be taken into account in assessing the interests of the person pursuant to 

s.32(1)(b)(i) of the repealed legislation, but is not mentioned in s.17(3). It has frequently 

been an important consideration in grants of bail which might otherwise not have been 

permitted: see for example R v Ibrahim [2009] NSWSC 1181 (inability to have medical 

condition adequately attended to) and R v Mitchell John Newby (NSWSC, unreported, Sully 

                                                           
2 Parliamentary Debates, Legislative Council, 22 May 2013 Hansard page 20564 
3  Parliamentary Debates, Legislative Council, 22 May 2013 Hansard page 20584 
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J, 27 January 2006) (protective custody resulting in virtually solitary confinement). 

 

12. It is noted that debate following the Second Reading Speech in the Legislative Council 

included a proposed amendment to s.17(3)(g) to add ‘and the conditions under which the 

accused person would be held in custody’ to the end of the consideration. The then Minister 

for Police and Emergency Services, The Hon. Michael Galacher explained the 

government’s opposition to the proposal. He said that at an early stage (including when 

decisions are being made by police officers) there will rarely be information about custodial 

conditions, and so it was not appropriate to oblige bail authorities to consider the matter. He 

said “The Government notes that the considerations in clause 17 of the bill allow for 

matters such as the circumstances of the accused and any special vulnerability of the 

accused to be considered when a decision is made whether or not to grant bail. The 

Government considers that this provides adequate scope to consider the types of matters to 

which the amendment is directed.” The proposed amendment was negatived.4 

 

13. It is accordingly submitted that s.17(3)(j) should be interpreted broadly to include 

consideration of custodial circumstances which may be linked to the person’s needs.  This 

should include not only mental health issues, youth and so on; but other scenarios as might 

previously have been considered pursuant  to s.32(1)(b)(i).  An informant or alleged sex 

offender who is placed in protective custody which is harsher than mainstream remand, for 

example, may be described as being vulnerable to assault in gaol because of his or her 

status.  That the vulnerability can only be mitigated in custody by harsher than usual 

conditions is a matter which should be taken into account pursuant to s.17(3)(j). 

 

Section 20 Is Not Only Concerned with Risk 

14. There will often be two questions posed by a release or detention application, although only 

one if the prosecution fails on the first leg. The two questions are 1) Has the prosecution 

satisfied the court on balance that if the applicant is released without conditions there is an 

unacceptable risk that he will do one of the things referred to in 17(2)? If not, the accused 

will be released unconditionally. If so, then 2) Has the prosecution satisfied the court on 

balance that the risk of doing one of these things remains unacceptable even taking into 

account any bail conditions which might be imposed?  The second step is submitted to be 

akin to the basic consideration of unacceptable risk in legislation like Victorian or 

Queensland, where the ability to impose conditions is part of a unified consideration of 

unacceptable risk.  

 

15. As is addressed in greater detail below, Victoria and Queensland both have bail legislation 

based on unacceptable risk models.  Two significant differences between the NSW 

legislation and that of Queensland and Victoria are that in the other states the list of matters 

to be taken into account in determining whether a risk is unacceptable is not exhaustive, 

and the anticipated effect of conditions which may be imposed is a factor taken into account 

                                                           
4  NSW Legislative Council, Parliamentary Debates, Hansard 22 May 2013 pages 20567-20568; see also 20564 
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in a single determination of whether a risk is unacceptable. 

 

16. In Woods v DPP [2014] VSC 1 Bell J at [45] usefully quotes section 4(3) of the Bail Act 

1977 (Vic) in its current form, but also explains the original version of the legislation. The 

Bail Amendment Act 2010 introduced para (f) into s4(3).  This meant that: 

 

' For the first time, an express link was thereby made between the imposition of 

conditions and the administration of the unacceptable risk test. Previously there was 

authority for the proposition that it was implicitly permissible to take the imposition 

of conditions into account when determining whether an accused represented an 

unacceptable risk. For example, in MacBain v Director of Public Prosecutions [2002] 

VSC 321 Nettle J formed the view that, if conditions of a particular kind were 

imposed, 'the risk that the applicant would not appear and the risk that she would re-

offend whilst on bail may be reduced to a level which should be regarded as 

acceptable in all the circumstances.' The amendment of s4(3) to include para (f) 

makes clear that this is the correct approach and also underlines the significance of 

conditions under the modernised statutory regime.' 

 

17. In Re Fred Joseph Asmar [2005] VSC 487, decided before the amendments, Maxwell P 

said at [36] that ‘..the question of risk must be considered in the light of the Court’s ability, 

under s.5 of the Act, to impose conditions on a grant of bail.’ At [38] his Honour said 

further: ‘Plainly enough, Parliament contemplated that what might otherwise be an 

unacceptable risk – that one or other of these things would occur – could be mitigated by 

the imposition of appropriate conditions, such that the risk in question either disappeared or 

was reduced to an acceptable level.’ 

 

18. In Dale v DPP [2009] VSCA 212, citing MacBain, the Victorian Court of Appeal (Maxwell 

P, Nettle JA and Lasry AJA) said at [57]: ‘Axiomatically, whether risk is unacceptable 

depends on all the circumstances of the case. Risks which would otherwise be unacceptable 

may be reduced, by the imposition of appropriate bail conditions, to a level which would be 

regarded as acceptable in all the circumstances.’ At [58] the Court stated:  ‘Since no release 

on bail is without risk however stringent the conditions, the question in the end is whether 

such risk as remains should be tolerated.…’.  

 

19. It is submitted that the above statements are reflective of the appropriate determination of 

s.20 of the NSW Act, except that ‘all the circumstances of the case’ is confined to those 

listed in sections 3 and 17(3).  Consideration of s.20 necessarily includes all the s.17 factors 

regarding the initial determination of unacceptability of risk.  There are some s.17(3) 

factors which will become additionally important at the s.20 stage (such as history of 

compliance or otherwise with conditions on liberty).  At this stage, it is submitted, the 

consideration is similar to the Victorian general consideration. 

 

20. It is also important to remember the particular wording of s.20(1) to keep the onus correct.  

The fundamental question is whether the prosecution has satisfied the court that even with 
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any mitigation of risk which is possible by the imposition of conditions, it is still 

unacceptable.  

 

21. Giving the words of section 20 their ordinary meaning, ‘mitigated’ does not refer to the risk 

being removed, but reduced or lessened in gravity. But reduced or lessened to what? To a 

level that is not unacceptable, it is submitted, as that term is explained in s.17 and taking 

into account s.3.  ‘Sufficiently mitigate the risk’, for the purpose of the flow chart, must 

also mean to reduce it to a level which is not unacceptable. The Act defines ‘unacceptable 

risk’, and does so only one way; namely, as demonstrated by section 17: see s.4(1). 

 

22. It might be expected that a significant number of applicants for release are found to 

constitute an unacceptable risk on the assumption of no bail conditions at all.  It would be a 

radical departure from the repealed regime, the common law treatment of bail, and the 

unacceptable risk model as working in two Australian states for all of the s.17(3) features 

supportive of release (but not directly relevant to the risk) being exhausted in considering 

s.17 and ignored in determining section 20. It is submitted that there is no warrant in any of 

the extrinsic aids suggesting such a radical change was intended. 

 

23. On the contrary, they are supportive of the relevant factors being of constant application to 

the entire issue of the determination of bail, which must mean at the s.20 stage as much as 

at s.17.  In so far as Chapter 11 of the NSW Law Reform Commission report on Bail5 

addressed special needs and vulnerabilities of applicants for bail, and made four 

recommendations regarding particular matters to be taken into account in deciding both 

whether bail would be granted, and its conditions, the Government responded as follows: 

 

“ The Government acknowledges that some members of particular groups may have 

special needs and be vulnerable, particularly in the context of the criminal justice 

system. The new Act will require the bail authority to consider the special 

vulnerability or needs of the accused when determining bail, including because of 

youth, ATSI status or cognitive or mental health impairment This ensures the 

special vulnerabilities and needs of these groups of people are adequately addressed 

in the bail decision making process.’ 6 

 

24. There was no suggestion that these factors would be sympathetically dealt with in relation 

to assessment of the existence of an unacceptable risk but not whether, with conditions, the 

risk remains unacceptable. 

 

25. The Commission suggested 14.10 – 14.11 that bail legislation should be ‘.. a coherent code 

and serve one set of policy objectives. Conditions and conduct directions should reflect the 

role of bail legislation within the broader criminal justice system, no less than a decision 

whether to release a person. The same considerations should therefore apply to decisions 

                                                           
5  Report 133, Bail, April 2012 
6  NSW Government Response to The NSW Law Reform Commission Report on Bail, November 2012, Page 11 - 12, 
table response to chapter 11, emphasis added 
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concerning conditions and conduct requirements as apply to decisions whether to release or 

detain. A condition or conduct direction would then only be imposed where that was 

necessary to manage the same range of risks as are relevant to a decision whether to detain 

a person, considered in conjunction with the public interest in freedom and justice and the 

interests of the individual and the individual’s family.’  It was pointed out that in bail 

legislation of the ACT, Victoria, Queensland, Western Australia and New Zealand the same 

considerations are applicable, either in identical terms or in terms that are essentially the 

same. Recommendation 14.2 was: The considerations to be taken into account in deciding 

whether to impose a condition or a conduct direction should be the same as apply to a 

decision whether to release or detain a person. 

 

26. The Government Response to the Commission’s recommendations regarding conditions 

and conduct directions was as follows: ‘The new Act will align with the intent of the LRC’s 

recommendations with respect to conditions….. As recommended by the LRC, the same 

risk assessment process will be required for considering the imposition of conditions, as 

when making a bail determination.’7  

 

27. This comes then to what is submitted to be the point of having s.17 and s.20 as separate 

considerations if, as is contended, s.20 is similar to the combined consideration of 

unacceptable risk in Victoria.  It is submitted that the work to be done by an initial 

consideration of unacceptable risk, without taking the possibility of conditions into account, 

is to act as an important filter. The problem of unnecessary conditions of bail was a strong 

theme of the Law Reform Commission report.  In his Second reading Speech the Attorney 

General said ‘The Law Reform Commission noted in its report concerns expressed by many 

stakeholders about the increasing use of bail conditions to address issues related to the 

welfare of the accused rather than achieving the traditional aims of bail, such as ensuring 

the accused’s attendance at court.  The Government agrees that there needs to be 

appropriate guidance in the legislation regarding the permissible purposes for bail 

conditions and the restrictions which apply to them so that unnecessary conditions are not 

imposed.’ 

 

28. Despite the existence within the 1978 Act of provisions restricting unnecessary conditions, 

it was the clear view of the Law Reform Commission that these were unsuccessful. A filter 

of the kind set out in s.17 acts as an important check against such problem arising. 

 

29. As the Law Reform Commission explained (having addressed the dramatic increase in 

remand rates over the last 15 years) such rates are affected by the rates of bail refusal, the 

amount of time spent on remand, and the frequency of bail revocation8. 

 

30. The problem of revocation was shown to be particularly striking with juveniles. At any one 

time, about half of the Juvenile Justice Centre population is on remand in NSW9. Remand 

admissions comprise the overwhelming majority of admissions into Juvenile Justice 

                                                           
7  NSW Government Response to The NSW Law Reform Commission Report on Bail, November 2012, page 12 
8  4.8 
9  4.29 



7 
 

Centres, and most do not result in control orders10.  There was also a clear correlation with 

the over-representation of Aboriginal people and Torres Strait Islanders in the criminal 

justice system, which was described as extreme and increasing11. 

 

31. At 12.72 – 12.75 of the report the following was stated: 

 

“ In our view, the use of conditions and conduct requirements has a clear and 

legitimate purpose in ensuring that a person appears in court, does not commit 

serious crime while released, and does not threaten the safety of particular people or 

the integrity of the court processes. Appropriately tailored conditions and conduct 

requirements should be diligently enforced. 

 

However, it is clear from the submissions and the data that there is a significant 

problem in this area at the present time. Conduct requirements appear to be imposed 

routinely and unnecessarily without tailoring to the situation of the individual. 

Monitoring for compliance by police has become more active and intense in recent 

times.  Arrest for failure to comply has been increasing. We have no statistically 

significant evidence of a reduction in crime as a result. 

 

The consequence has been a substantial increase in the number of people in 

detention pending trial and an increase in the court time required to deal with 

unnecessary arrests for breach of unnecessary conduct requirements. This is at a 

public cost which includes the cost of processing detainees for short periods in 

custody following arrest before the person is released again because detention is 

unwarranted. Young people appear to be especially affected by this situation, as 

overall remand numbers and short-term churn through juvenile detention centres 

have increased. 

 

In these circumstances, there is a strong case for looking closely at the justification 

for imposing conditions and conduct requirements. There are cases where the 

imposition of stringent conditions and conduct requirements are necessary. In such 

cases, proper enforcement is required. But intensive enforcement of routinely 

imposed conditions is creating unnecessary public costs and unnecessary hardship, 

particularly for young people, without apparent benefit to the community. In the 

following chapters we address the reforms required.”12 

 

32. Although the model recommended by the Law Reform Commission was not adopted, many 

of its proposals were adopted and the report was said to have proved invaluable in laying 

                                                           
10  4.30, chapter 12, 14.33-14.47. On juveniles generally, not receiving a control order, see 5.32 – 5.33 
11  4.354.40 (more than twice as likely to have previously breached a bail conduct requirement), 11.56 - 11.65 
(describing for example problems with mobility, fixed address requirements, town exclusion), chapters 12 - 14  
 
12 12.72 – 12.75 
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the groundwork for the Bill13.  During parliamentary debates in both houses, although 

government ministers were not committing to whether the bill will reduce remand rates 

overall, they emphasised that the restrictions on bail conditions to those necessary to 

mitigate particular unacceptable risks should protect the community and also allow 

confidence that those remanded for breach will have in fact demonstrated that they are an 

unacceptable risk to the community and should not be at liberty14. 

 

 

Unacceptable Risk – Focus on Future Serious Offending 

33. As noted by the Law Reform Commission ‘The use of bail law to prevent a potential crime 

– preventive detention – has always been problematic. In 1975 the Australian Law Reform 

Commission rejected such as provision, as did the Bail Review Committee in 1976. / The 

current Bail Act requires the authority to consider the likelihood that the person will commit 

a serious offence while on bail, but only if the likelihood, together with the likely 

consequences  outweighs the person’s general right to be at liberty. It does not allow the 

authority to consider the likelihood that the defendant will commit any further offence…’15 

 

34. Assessment of risk is well known to the law.  In connection with the prospect of future 

criminal offending in particular it is considered in sentencing, in family law and care 

proceedings where there is concern about a child being abused, in applications for 

continuing detention or extended supervision of high risk sexual or violent offenders, and in 

bail legislation in Queensland and Victoria. 

 

35. Some analysis of the application of the concept in each of these contexts is outlined below. 

The submission ultimately made, however, is that it is of limited utility in determining 

applications pursuant to the Bail Act 2013. 

 

Sentencing 

36. Sentencing courts are required to take into account as a purpose of sentencing protection of 

the community, so long as the sentence remains proportionate to the offence committed. 

The importance of sentencing authority examining this principle is that it recognises the 

great difficulty in predicting future behaviour – even where (as is generally the case) there 

is a recently committed, proved offence. Further, there is usually detail about the offender 

and his offending issues available to the court, as outlined in psychiatric, psychological or 

pre-sentence reports.  It is true that some of these cases emphasise the increased difficulty 

where a long time in custody is inevitable, such that the prediction relates to a time long in 

the future (which particular impediment does not apply in bail proceedings): see for 

example R v Fahda [2013] NSWCCA 86; Beldon v R [2012] NSWCCA 194; Milat v R; 

                                                           
13 Legislative Assembly 1 May 2013 Hansard page 19839 
14  See for example Attorney General Greg Smith, Legislative Assembly 9 May 2013 page 20397; then Minister for 
Police and Emergency Services, The Hon. Michael Gallagher, Legislative Council 22 May 2013 page 20566 
15  10.61 – 10.62; and see also pages 27 – 28 for more detail regarding the Committee’s conclusions in this regard. 



9 
 

Klein v R [2014] NSWCCA 29; R v SLD [2003] NSWCCA 310; Veen v The Queen (No 1) 

(1979) 143 CLR 458 and (No 2) (1988) 164 CLR 465.  The decision of the Court of 

Criminal Appeal in SLD considers the application of the criminal standard of proof, 

required for matters of aggravation, to the concept of risk of future offending.  See also 

Devaney v R [2012] NSWCCA 285 per Campbell J at [168].  

 

 

Family and Care Proceedings and Domestic Violence legislation 

37. The concept of ‘unacceptable risk’ in relation to future offending is considered in  Family 

court proceedings where there has been an allegation that a parent seeking contact with a 

child of the marriage has sexually interfered with the child.  The High Court decision in M 

v M (1988) 166 CLR 69 explained the propriety of this terminology rather than other 

attempts to define the relevant risk.  In his article ‘Unacceptable risk – A return to basics’16 

John Fogarty explains that after the High Court decision it was gradually appreciated that 

the approach of unacceptable risk had wider application, including cases of serious 

violence, or risks associated with a dysfunctional or hazardous lifestyle. 

 

38. In the particular context of these Family Court proceedings, there is an unequivocal 

requirement to give paramount concern to the best interests of the child. The proceedings in 

that sense are not disputes ‘inter partes’ in the ordinary sense of that expression, nor 

concerned with any parental right: M v M at 76. The only relevant consideration balanced 

against the risk of sexual offending / trauma from forced contact with a parent who has 

previously sexually abused the child is the desirability, for the child’s well being (assuming 

the child has not and will not be interfered with), of contact with the natural parent. 

 

39. In that context the emphasis is accordingly on the nature and degree of risk.  As the High 

Court made clear at 77, in determining what is in the best interest of the child the court 

must determine whether on the evidence there is a risk of sexual abuse occurring if custody 

or access be granted and assess the magnitude of that risk.  Custody or access will not be 

granted if it would expose the child to an unacceptable risk of sexual abuse.  The Court 

should not make a positive finding that abuse has occurred unless satisfied to the civil 

standard with due regard to the factors mentioned in Briginshaw v Briginshaw (1938) 60 

CLR 336, and there are strong practical family reasons why courts should refrain from 

making positive findings that abuse has actually taken place unless impelled by the 

particular circumstances: M at 76-77. 

 

40. To the extent that any broader issues than these are considered they are still closely related 

to the abuse allegation, with the child’s interests paramount. As Fogarty explains ‘These 

include the wishes, feelings and perceptions of the child, the previous history of access, 

practical difficulties such as distance and transport, the nature of the relationship between 

the two families, whether difficulties will be anticipated on hand-over occasions or with 

supervision, any belief of the mother or child about past abuse and the impact of that on the 

                                                           
16  Unacceptable Risk – A Return to Basics (2006) 20 AJFL 249 
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mother’s capacity as a future custodian and the child’s capacity to derive benefit, not 

trauma, from access’17. 

 

41. At 78 the High Court referred to efforts to define with greater precision the magnitude of 

risk which will justify denying a parent access, continuing: 

 

“ This imposing array indicates that the courts are striving for a greater degree of 

definition than the subject is capable of yielding. In devising these tests the courts 

have endeavoured, in their efforts to protect the child’s paramount interests, to 

achieve a balance between the risk of detriment to the child from sexual abuse and 

the possibility of benefit to the child from parental access. To achieve a proper 

balance, the test is best expressed by saying that a court will not grant custody or 

access to a parent if that custody or access would expose the child to an 

unacceptable risk of sexual abuse.” 

 

42. The primary judge’s inability to conclude that the father had not sexually interfered with 

the child was taken by the High Court to mean unsatisfied according to the civil onus, or in 

other words that he was unable to exclude the possibility that the husband had so abused the 

child, such that “His Honour obviously concluded that there existed an unacceptable risk 

that the child would be exposed to sexual abuse if the husband were awarded custody or 

access.”  

 

43. The same concepts as applied in Family Law are applied in care proceedings in NSW 

pursuant to s.71 of the Children and Young Persons (Care and Protection) Act 1998, 

including in some circumstances in this Court’s Equity Division Protective list. See for 

example Wilson v Department of Human Services – re Anna [2010] NSWSC 1489; and Re 

Sophie [2008] NSWCA 250. 

 

44. Section 16(2)(c) of the Crimes (Domestic and Personal Violence) Act 2007 requires Local 

Courts to impose an Apprehended Domestic Violence Order in circumstances where the 

person (in need of protection) is not in fact fearful, but the court is of the opinion that there 

is a reasonable likelihood that the defendant may commit a personal violence offence 

against the person.  This of course is a different test to one based on unacceptable risk, but 

involves some assessment of the risk of future criminal offending. 

 

 

High Risk Violent or Sexual Offenders 

45. This Court has been used to applying the concept of unacceptable risk for the last three 

years in the context of applications pursuant to the Crimes (High Risk Offenders) Act 2006.  

The Act, initially directed towards high risk sex offenders, now incorporates high risk 

                                                           
17  Ibid at 253 
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violent offenders as well. 

 

46. Prior to amendments made in December 2010 by the Crimes (Serious Sex Offenders) 

Amendment Act 2010 the court was required to apply a formulation which included the 

words ‘is likely to commit a further serious sex offence’. There was considerable judicial 

consideration of the meaning of this phrase: see in particular analysis of McClellan CJ at 

CL in Attorney-General for the State of New South Wales v Gallagher [2006] NSWSC 340 

at [34] and Attorney-General for the State of New South Wales v Winters [2007] NSWSC 

1071 at [32] – [50]; and the Court of Appeal in Tillman v Attorney General for the State of 

New South Wales [2007] NSWCA 307 (majority concluding at [90] that ‘likely’ means 

‘probable’ but not ‘more probable than not’). 

 

47. Since the amendments the fundamental question is whether the Court is satisfied to a high 

degree of probability that the offender poses an unacceptable risk of committing a serious 

sex offence / serious violence offence if he is not kept under supervision (or continuing 

detention if the risk would still be unacceptable with extended supervision). Sections 5B 

and 5E define high risk sex offenders and high risk violent offenders respectively.  These 

are sex offenders and violent offenders as defined, where additionally the Supreme Court is 

satisfied to a high degree of probability that the offender poses an unacceptable risk of 

committing a serious sex / violence offence if not kept under supervision.  

 

48. The legislation specifies that the court is not required to determine that the risk of the 

person committing a relevant offence is more likely than not in order to determine that the 

person poses an unacceptable risk of committing such an offence.  It is not contended that 

there is anything significant in the absence of a similar provision in the Bail Act.  The issue 

had a long history in relation to the High Risk Offenders legislation, and was the reason in 

part for the change. As Simpson J observed in State of NSW v Conway [2011] NSWSC 588 

at [11], these provisions were presumably enacted in order to avoid doubt about the 

intention of the legislature, given the Tillman decision. 

 

49. Importantly, the legislation has an objects section, s.3. The primary object of the Act is to 

provide for the extended supervision and continuing detention of high risk sex offenders 

and high risk violent offenders so as to ensure the safety and protection of the community. 

Another object is to encourage such offenders to undertake rehabilitation.  There are also in 

sections 9(3) and 17(4) lists of mandatory factors to be taken into account in determining 

whether to grant an extended supervision or continuing detention order. These all relate to 

risk. Applications must be supported by documentation addressing these issues. 

 

50. Perhaps even more than in the context of the Family law situations referred to above, 

consideration of applications under the Act is heavily focused on the magnitude of the risk 

event and its likelihood of occurrence.  They involve significant evidentiary hearings with 

detailed information concerning the prediction of the person’s future conduct. 

 

51. The constitutional validity of similar Queensland legislation was upheld by the High Court 

in Fardon v Attorney-General for the State of Queensland [2004] HCA 46; (2004) 223 
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CLR 575.  

 

52. In State of New South Wales v Thomas (Preliminary) [2011] NSWSC 118 at [22] RA 

Hulme J noted the agreed position of the parties that the new s.9(2) formulation did not 

impose a more stringent test. His Honour expressed a tentative view that the test in s.9(2) is 

satisfied if there is a risk that the person will commit a serious sex offence which is present 

to a sufficient degree so that the safety and protection of the community cannot be ensured 

unless an order is made. In the final hearing ([2011] NSWSC 307) his Honour gave the 

words in s.9(2) their ordinary meaning in the context in which they appeared in the Act and 

having regard to the objects of the Act. This approach has been followed on a number of 

occasions: see for example Fullerton J in State of New South Wales v Darrego [2011] 

NSWSC 1449 at [28]. 

 

53. In State of New South Wales v Darrego (Preliminary) [2011] NSWSC 360 McCallum J  

considered the views of RA Hulme J in Thomas (Preliminary). She then expressed the view 

that it may be preferable not to dilate upon the circumstances that would satisfy the 

statutory test, but rather to form a judgement, after considering the relevant risk, as to 

whether it was unacceptable. Her Honour suggested at [9] that the court’s approach to that 

task “might be informed by the jurisprudence in the field of medical negligence 

proceedings as to the obligation of a medical practitioner to warn a patient of a material risk 

inherent in proposed treatment.” Her Honour referred to the discussion of the same in the 

judgement of Gummow J in Rosenberg v Percival [2001] HCA 18; (2001) 205 CLR 434 at 

453 to 456, [60 ]- [69]. This was said to emphasise definition of the risk and consideration 

of circumstances in which it could occur, likelihood of injury occurring and the extent or 

severity of potential injury if it did occur. In State of New South Wales v Graeme Reed 

(Preliminary) [2011] NSWSC 624 her Honour stated that the suggestion had perhaps been 

incautious, but was not intended to import the notion of material risk in the field of medical 

negligence into the s.9(2) test. Rather, her Honour said, she had intended to point out the 

undesirability of embroidering the plain words of the section with any gloss at all; and had 

referred to Gummow J’s judgment only in so far as it helped to understand the various 

dimensions of the notion of risk. 

 

54. In State of New South Wales v Richardson (No 2) [2011] NSWSC 276 Davies J referred at 

[28] – [29] to two decisions of the Western Australian Court of Appeal on that State’s 

equivalent legislation. In Director of Public Prosecutions (WA) v Williams [2007] 176 A 

Crim R 110, Wheeler JA said: 

 

“ In my view, an 'unacceptable risk' in the context of s 7(1) is a risk which is 

unacceptable having regard to a variety of considerations which may include the 

likelihood of the person offending, the type of sexual offence which the person is 

likely to commit (if that can be predicted) and the consequences of making a finding 

that an unacceptable risk exists. That is, the judge is required to consider whether, 

having regard to the likelihood of the person offending and the offence likely to be 

committed, the risk of that offending is so unacceptable that, notwithstanding that 

the person has already been punished for whatever offence they may have actually 
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committed, it is necessary in the interests of the community to ensure that the person 

is subject to further control or detention.” 

 

55. In Director of Public Prosecutions (WA) v GTR [2008] 198 A Crim R 149 Steytler P and 

Buss JA said at [27]: 

 

“ The word 'unacceptable' necessarily connotes a balancing exercise, requiring the 

court to have regard, amongst other things, for the nature of the risk (the 

commission of a serious sexual offence, with serious consequences for the victim) 

and the likelihood of the risk coming to fruition, on the one hand, and the serious 

consequences for the offender, on the other, if an order is made (either detention, 

without having committed an unpunished offence, or being required to undergo 

what might be an onerous supervision order). As John Fogarty points out, albeit in a 

rather different context (Unacceptable risk - A return to basics (2006) 20 AJFL 249, 

252), the advantage of the phrase 'unacceptable risk' is that 'it is calibrated to the 

nature and degree of the risk, so that it can be adapted to the particular case.'” 

 

56. His Honour also referred to the decision of RA Hulme J in the preliminary Thomas 

application and to the High Court decision in Fardon. 

 

57. After reviewing the evidence, Davies J concluded at [90] that an ‘unacceptable risk’ 

involves: 

 

“ .. a balancing exercise between the commission of a serious sexual offence and the 

likelihood of that risk coming to fruition on the one hand, and the serious consequences for 

the Defendant either because he will be detained beyond the period of his sentence although 

he has not committed any further offence or he will be subject to an onerous supervision 

order, on the other hand” 

 

58. His Honour’s consideration of the provisions of s17(3) has been subsequently followed, 

and applied as equally appropriate to consideration of s9(2) of the Act: see for example 

State of NSW v Bastian [2011] NSWSC 641 at [73] (Hoeben J as his Honour then was); 

State of New South Wales v Watson [2011] NSWSC 1692 (Rothman J). 

 

59. In Reed (Preliminary) McCallum J, after quoting from the reasoning of Davies J in 

Richardson (No 2), noted at [15] that ‘In the proceedings before me, the State respectfully 

submitted that it may be appropriate to treat the interstate authorities (and, implicitly, the 

decision of Davies J to the extent that his Honour relied upon those authorities) with 

caution. It was submitted that the impact of an order on the offender is not a factor in the 

relevant balancing exercise, which focuses rather on assessment of factors relevant to the 

content of the risk itself (such as the degree of risk and the likely consequences if an 

offence is committed).” Her Honour found it unnecessary for the purposes of the 
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application before her to resolve the issue. 

 

60. Button J in State of New South Wales v Lynn [2013] NSWSC 1147 made the preliminary 

orders sought by the State, and summarised at [19] – [29] ten factors as to why this was 

warranted. The ninth was, ‘…to the extent that it is appropriate to consider the onerousness 

of the orders from the perspective of the defendant…’, the fact that all the defendant was 

being asked to do was attend upon two psychiatrists, and comply with (admittedly onerous) 

restrictions on his liberty for no more than 28 days. His Honour noted that the authorities 

were not clear regarding whether it was appropriate to take the effect on the defendant into 

account, referring to Richardson (No 2), Reed (Preliminary) and Watson. It is noted that in 

Watson Rothman J, after quoting at length from Richardson (No 2), said at [39] that 

“Although not expressed in this way, Davies J, noting the expression by Hume J in Thomas, 

concluded that the notion of unacceptable risk involved a risk matrix which balances the 

commission of a serious sexual offence and the likelihood of that risk occurring and the 

seriousness of the consequences should that risk eventuate.”  That is, Rothman J did not 

expressly refer to the interests of the defendant. 

 

61. There thus seems to be some doubt as to how the interests of the respondent are to be taken 

into account.  To the extent to which they are, it would seem that in all applications under 

the Act there is one obvious important countervailing feature, which is almost of fixed 

application in every case.  That is that punishment is to be meted out to only those who 

have committed a crime, not those suspected of committing a crime in the future.  This 

important but reasonably consistent consideration accounts for the various safeguards in the 

legislation and the manner in which the applications are made. 

 

62. The situation is vastly different from the dynamic considerations where release to bail is 

being considered, the person is presumed innocent of the charge he is in custody in 

connection with, and has a general right to be at liberty.  Although the detention may be far 

more temporary than pursuant to orders under the Crimes (High Risk Offenders) Act, there 

are completely different considerations such as the need to prepare for trial, be in good 

condition during the trial, and the dramatic impact of custody on a person who would 

otherwise not be exposed to all the problems associated with it.  The respondents to 

applications under the Crimes (High Risk Offenders) Act are certainly violent or sexual 

offenders and are still serving a sentence at the time the application is heard. 

 

Interstate 

63. The bail legislation of Victoria and Queensland includes consideration of unacceptable risk: 

see s.4(2)(d) Bail Act 1977 (Vic) and s16(1)(a) Bail Act 1980 (Qld).  For example by s.4(2) 

of the Victorian Act bail must be refused if the Court is satisfied that there is an 

unacceptable risk that the accused person if released on bail would: fail to surrender himself 

or herself into custody in answer to his or her bail; commit an offence whilst on bail; 

endanger the safety or welfare of members of the public; or interfere with witnesses or 

otherwise obstruct the course of justice whether in relation to himself or herself or any other 

person.  The NSW Law Reform Commission, in preferring a justification model, expressed 
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concern that ‘it is more difficult to include explicit reference to the interests of the person 

within the unacceptable risk model. Of the two Australian jurisdictions that use this model, 

neither mentions the interests of the person. Of course, these interests are necessarily taken 

into account in deciding whether a risk is unacceptable, but they are not explicit in the 

statutes.’18 

 

64. The NSW legislation clearly incorporates these matters in s.17(3).  As the Attorney General 

explained in delivering his Second Reading speech “Whilst some of the considerations do 

not go directly to the existence of one of the risks identified in proposed section 17(2), they 

will be relevant to the question of whether or not any such risk is unacceptable, which is 

part of the determination the bail authority must make.”19 

 

65. Victoria and Queensland both include presumptions and exceptions which complicate the 

legislation in a way the NSW legislation has pointedly avoided.  For some specific offences 

or situations bail must be refused in Victoria unless the Court is satisfied that exceptional 

circumstances exist which justify a grant of bail.  Victorian legislation contains a series of 

situations outlined in s.4(4) which, if present, require that ‘the Court shall refuse bail unless 

the accused person shows cause why his detention in custody is not justified.’ There are 

similar provisions in the Queensland legislation.  As stated by Maxwell P in Re Fred 

Joseph Asmar [2005] VSC 487 at [5]: 

 

‘ Section 4 of the Act is headed “Accused person held in custody entitled to bail.” 

The attractive simplicity of this statement is, however, not borne out by the 

complicated provisions of s.4. The entitlement to bail contained in the opening 

words of s.4(1) is so hedged about with qualifications, with different tests and 

different onuses according to the class of offence involved, that the “scheme” of the 

provisions is difficult to discern.” (footnote omitted).  

 

66. There is settled Victorian law that the ‘exceptional circumstances’ situations involve a two 

step determination (onus on accused to show exceptional circumstances, although thereafter 

the prosecution may still satisfy the court that there is an unacceptable risk; in considering 

whether exceptional circumstances exist permissible to take into account that an applicant 

does not represent an unacceptable risk: see Dale v DPP [2009] VSCA 212 at [27] – [28]). 

There is however conflicting authority regarding ‘show cause’ situations - as to whether 

one step is involved (accused released if shows cause why his detention is not justified, 

which entails consideration of the relevant risks) or two steps (still scope for prosecution to 

satisfy court on balance, the accused having shown cause, that there is an unacceptable 

risk): see Asmar [2005] VSC 487 (one step); Woods at [52] ff (Bell J preferring two steps as 

previously set out in DPP v Harika [2001] VSC 237 and Paterson (2006) 163 A Crim R 

122).  Recent Queensland authority indicates that in a ‘show cause’ situation it is necessary, 

although not necessarily sufficient, that there not be an ‘unacceptable risk’: Carew v The 

                                                           
18  10.11 
19  NSW Legislative Assembly 1 May 2013, Hansard page 19840 
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Office of the Director of Public Prosecutions [2014] QSC 1 at [5]. 

 

67. Unlike NSW Victoria has Human Rights legislation to consider in that there is a State 

Charter of Human Rights. Although the existence of the same has been given prominent 

consideration in some decisions regarding bail (see eg Woods v DPP [2014] VSC 1) it is 

submitted to not make any meaningful difference in considering whether any of the 

Victorian case law is persuasive. Unlike the Victorian Act, the NSW legislation expressly 

requires decisions to take into account the presumption of innocence and the general right 

to be at liberty.  Victorian cases acknowledge the importance of the presumption in bail 

determinations: see for example Woods at [19]. It is submitted that the most fundamental 

aspects of the intersection between human rights issues and bail law is reflected in s.3 of the 

NSW Act. 

 

68. A significant difference between the NSW and Victorian legislation is that the latter 

contains a non-exhaustive list of the matters to take into account in assessing whether there 

is an unacceptable risk, and to the extent that matters are included on the list they focus in 

the main on the risk (see above at [63] regarding Law Reform Commission comment in this 

regard).  There is older authority which did not permit the interests of the accused being 

taken into account, looking almost exclusively at the risk: see for example Nittes (Victorian 

Supreme Court, unreported, 8 November 1985) at page 11. Justice Crockett referred to 

potential deprivation of an adequate opportunity for the accused to prepare his defence, and 

the expected long delay before trial, stating "I am not altogether sure how consideration of 

those matters is relevant should the court be of the view there is an unacceptable risk of 

failure by the accused to surrender himself into custody in answer to bail, because if that 

determination is reached the court is required to refuse bail. The court does not appear to be 

given any general discretion in the matter."  See also R v Daugher (Victorian Supreme 

Court, unreported, 7 February 1985). Assessing the proximity of the risk to the physical 

integrity of Crown witnesses was required to be assessed objectively, it was held, and if 

unacceptable bail refused. It was not to be weighed against the fact the accused will be 

deprived of his liberty.  Case law had to develop the application of the Victorian legislation 

to the point where factors such as delay and other matters included in s.17(3) of the NSW 

Act were acknowledged as appropriate to weigh against the risk. 

 

69. These are, however, now well established. So for example in Haidy v DPP [2004] VSC 247 

Redlich J explained at [18]: 

 

‘ To assess whether the risk is unacceptable the court is required to have regard to the 

matters set out in s4(3) of the Act and all other relevant matters. Some of those 

matters may not bear upon the degree of risk. The degree of likelihood of the 

occurrence of the event may be only one factor which bears upon whether the risk is 

unacceptable.’  

 

70. Another difference is that the risk of re-offending in Victoria and Queensland is merely 

described as related to the commission of an offence, so that authority was required to 
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develop to explain that even a high risk of a minor offence should not normally be regarded 

as sufficiently unacceptable: see Re Kyle Magee [2009] VSC 384. The NSW Bail Act 

squarely refers to an unacceptable risk of committing a serious offence. 

 

71. There is submitted to be some persuasive authority from Victoria and Queensland in the 

repeated recognition in those states that the grant of bail is never risk free; that 

consideration of whether the prosecution has proved a risk to be unacceptable must 

recognise that some risks need to be tolerated when a charge has not yet been proved: see 

for example Haidy at [14] – [16]; Dale at [58]; Williamson v DPP [1999] QCA 356 at [22].  

It is submitted that the same interpretation arises obviously from the NSW legislation. 

 

72. There is Victorian authority recognising the uncertainties involved in predicting future 

offending.  In Asmar Maxwell P at [25] – [26] said: 

 

‘ ..As to the risk of criminal behaviour if bail were granted, it is widely recognised 

that the prediction of future dangerousness is notoriously difficult20. Making 

predictions is difficult enough when the person has been found guilty of relevant, 

recent criminal conduct. How much more difficult it is when – as will always be the 

case with a bail application – the applicant for bail is presumed to be innocent of the 

matters charged. In the present case, all that can be said is that the charges are very 

serious indeed. As Eames, J. said in Ghiller [DPP v Ghiller [2000] VSC 435]: 

 

‘ A bail application is not concerned with determining the issues which the jury must decide, 

nor is it concerned with punishing a person in advance of that adjudication by a jury.’ 

 

Senior counsel for the applicant drew my attention to the following statement by 

Fox, J. in Burton v R (19740 3 ACTR 77 at 78 which is relevant to the present 

inquiry: 

 

‘ It is not normally a factor of any great weight adverse to the granting of bail that an accused 

person may possibly commit a crime while he is on bail. It should not readily be assumed that 

he might commit an offence, or further offence. If he does, he can be dealt with by the 

criminal law. There are, however, situations in which the consequences of any crime he 

commits while on bail may be so serious and have such widespread effect that the possibility 

that he may commit a crime while on bail is an important consideration.” 

 

 

73. At [27] his Honour continued: 

 

“ It was not disputed that, if bail were refused, Asmar would be in custody awaiting 

trial for something in the range of 14-16 months. That is, on any view, a very 

substantial period of pre-trial detention. One would surely require compelling 

evidence before deciding to deny a person his freedom for such a period purely on 

                                                           
20  See in this regard Veen v R (1979) 143 CLR 458 at 463-5 per Stephen J; Kable v DPP (1996) 189 CLR 51 at 122-

3 per McHugh J; Attorney-General v David [1992] 2 VR 46 at 61-2 per Hedigan J; Fardon v Attorney-General (Qld) 

(2004) 78 ALJR 1519 at 1542-3 [123] – [125] per Kirby J – footnote in original 
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the basis of what he might do if released on bail.” 

 

74. Redlich J in Haidy v DPP [2004] VSC 247 at [14] – [15] referred to authority confirming 

that bail when granted is not risk free, and that as the offender’s liberty is at stake, a 

tenuous suspicion or fear of the worst possibility if the offender is released will not be 

sufficient. At [16] it was stated  ‘It is not necessary that the prosecution establish that the 

occurrence of the event constituting risk is more probable than not. There are recognised 

conceptual difficulties associated with applying the civil standard of proof to future events: 

Davies v Taylor ]1974] AC 207 at 212; Patterson v BTR Engineering (Aust) Ltd (1989) 

NSWLR 319 at 325 per Gleeson CJ. To require that the risk be proved to a particular 

standard would deprive the test of its necessary flexibility. What must be established is that 

there is a sufficient likelihood of the occurrence of the risk which, having regard to all 

relevant circumstances, makes it unacceptable….’ 

 

75. This was recently quoted with approval by Bell J in Woods at [44]. At [47] his Honour 

continued: 

 

' ... Consistently with the presumption of innocence and the prosecutorial onus of 

proof, it is the overall effect of the multiplicity of considerations in the individual 

facts and circumstances of the case which must be considered. In consequence, bail 

may be granted though a risk of reoffending or not answering bail is relatively high 

when other circumstances, such as inordinate delay between arrest of the accused 

and trial or a weak prosecution case, lead to the conclusion that the risk is not 

unacceptable, having regard to the presumed innocence, right to liberty and other 

human rights of the accused and relevant public interest considerations.' 

 

Unacceptable Risk of Future Offending Under the Bail Act NSW 

76. The above statements of circumspection regarding suggested risk of future offending are 

consistent with the manner in which  it is submitted the task should be approached under 

the NSW Act.  The context is vital.  These are applications where the accused is presumed 

innocent in relation to the charge he or she is facing.  He or she has been sentenced already 

for anything done in the past, and the legislation is not a piece of legislation authorising 

preventive detention per se based upon that criminal history. 

 

77. Consideration of unacceptable risk of future serious offending in this context is profoundly 

different to its consideration in the High Risk Offenders and Family Law situations outlined 

above given the vastly different purposes and frameworks of the respective proceedings.   

 

78. The Bail Act 1978 dealt with the risk of the commission of future serious offences by the 

provisions of s.32(1)(c)(iv) as limited by sections 32(2) and (2A). If the person was found 

to be likely to commit one or more serious offences whilst at liberty on bail, and this 

likelihood, together with the likely consequences, was found to outweigh the person’s 

general right to be at liberty, this was then a factor to take into account in considering the 
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protection and welfare of the community (along with the other matters in s.32(1)(c)), which 

was to be considered with the other three section 32 factors (probability of appearing in 

court, interests of person, protection of particular people such as alleged victims) in 

determining whether bail should be granted. 

 

79. In DPP v Orrock [2012] NSWSC 459 Garling J noted at [88] that neither party before him 

had pointed to any authority as to the meaning of the word ‘likely’ in s.32(2), stating ‘It 

seems to me that in this context, ‘likely’ means probably. That is to say, something more 

than a mere possibility and something less than a certainty.’ His Honour had noted the 

presumption of innocence and impropriety of punitive aims, and stated at [52]: 

 

“ What is being weighed up in making a bail determination, in short, is whether an 

unconvicted accused person, to whom the law accords the presumption of 

innocence, ought for the proper administration of justice, and the protection of the 

community (or an individual within the community) be deprived of their general 

right to liberty.” 

 

80. In that case a combination of the nature of the charges, the apparent strength of the 

evidence in relation to them, and the prior criminal history of the accused satisfied the 

Court that it was likely the accused would commit further serious offences (violent acts in 

defiance of authority, committed in circumstances where he alone judges that such conduct 

is both necessary and appropriate) if at liberty on bail, and that the protection and welfare of 

the community, taking this into account, outweighed his general right to be at liberty. 

 

81. It is not contended that there has been any necessary loosening or restriction of the 

treatment of risk of future offending as compared to the repealed Act. 

 

82. Sometimes it was on the basis of admitted conduct that a court was able to give 

considerable weight to the risk of future offending. For example in R v Nair [2010] 

NSWSC a neurosurgeon on two occasions provided cocaine to sex workers who died. 

Latham J was prepared to acknowledge that there were potential difficulties with the Crown 

murder and manslaughter charges.  It seems there was little dispute that he had supplied 

them with cocaine. However in circumstances where the applicant for bail was arrested in 

the company of two sex workers, sharing cocaine with them in contravention of bail 

conditions not to engage the services of prostitutes or consume any illicit drugs, and a 

psychologist reported that ‘The force of his addiction was such that if he could get away 

with it he was prepared to risk the loss of his bail’, Latham J concluded that he was likely to 

commit further serious offences and that this prospect weighed against his right to be at 

liberty. 

 

83. Under the repealed legislation, if it was not found that there was such a likelihood of 

commission of one or more serious offences whilst at liberty on bail, other factors said to 

pertain to the protection and welfare of the community – such as the seriousness of the 
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offence charged, without any finding that this indicated any likely further offending – could 

nonetheless point against a grant of bail. The current legislation includes the seriousness of 

the offence charged as a consideration in s.17(3), but not because it of itself warrants 

refusal of bail for the protection and welfare of the community; it is taken into account only 

in so far as it may be relevant to one of the s.17(2) risks.  

 

84. It has often been said that the primary consideration in the grant or refusal of bail is the 

probability or otherwise of an applicant appearing at Court: see for example O’Brien J in R 

v Mahoney-Smith [1967] 2 NSWR 154 at 158, as quoted by the Court of Criminal Appeal 

(comprising Rothman, Fullerton and Beech-Jones JJ) in R v Michael Brown [2013] 

NSWCCA 178 at [21]; portions of Second Reading Speech of Attorney-General Frank 

Walker introducing the Bail Act 1978, as quoted by Garling J in Lawson v Dunlevy [2012] 

NSWSC 48 at [28] and DPP v Orrock [2012] NSWSC 459 at [48]; Burton v The Queen 

(1974) 3 ACTR 77;  Bail Application by Michael Paterson [2006] VSC 268 (Gillard J) at 

[29] (acknowledging safety to the community ‘another important factor’); Re Metekingi 

[2012] VSC 366 at [22] – [23]; Woods at [30]. See also Law Reform Commission at page 

22.  It is noted that a number of these statements were made in the context of the Victorian 

unacceptable risk test, which includes as the NSW Act does a list of independent risk 

factors, not apparently ordered hierarchically. 

 

85. Even in the context of the 1978 legislation, it was queried whether such a statement gave 

sufficient weight to paragraphs 32(1)(b) and (c) of the Act: see decision of RS Hulme J 

(granting bail) in R v SM [2013] SNWSC 1542 at [13] – [14]. 

 

86. These statements by Victorian courts, in applying similar legislation, are pointed out in case 

the court finds them persuasive.  They are not however relied on as necessarily useful.  The 

statement that the primary consideration is the probability of appearing is not so much 

incorrect, but is not by itself of assistance in relation to whether there is an unacceptable 

risk of the commission of future offences.  The legislation clearly contemplates that there 

will be cases where, although there is not an unacceptable risk that if released from custody 

the accused person will fail to appear at any proceedings for the offence, bail will 

nonetheless be refused because there is an unacceptable risk that he will commit a serious 

offence (b), endanger the safety of victims, individuals or the community (c), or interfere 

with witnesses or evidence (d).  There is no apparent hierarchy of the risks referred to in 

s.17(2).  It is clear from the legislation itself, confirmed by extrinsic aids such as the Law 

Reform Commission report, Government Response21, and parliamentary debates, that 

protection of the community was a highly important aim of the legislation. 

 

87. However what is submitted to be crucial is the context of the determination; that is, that it is 

pursuant to bail legislation.  

 

88. As to the importance of applying legislation in context, relevant principles are collected in 

the following authorities. 

 

                                                           
21  At page 2  
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89. In RTA v Baldock [2007] NSWCCA 35 Spigelman CJ (with whom Bell and Howie JJ 

agreed) said at [15] ‘It is well established in Australian law that statutory interpretation 

requires a Court to have regard to the context of the legislation in the first instance and not 

merely after some kind of ambiguity is established. (See e.g. CIC Insurance Limited v 

Bankstown Football Club Limited (1997) 187 CLR 384 at 408; Project Blue Sky Inc v 

Australian Broadcasting Authority (1998) 194 CLR 355 at [69].)’ 

 

90. In Tillman [2007] NSWCA 327 at [7] Mason P said ‘The universal requirement to construe 

words in context becomes even more pressing for chameleon-like words such as ‘likely’”. 

 

91. The Court of Criminal Appeal in Brown at [16] (dealing with the repealed Bail Act) said: 

“The Bail Act, like all statutes, must be read as a whole and in context, and on the prima 

facie basis that is provisions effect harmonious goals: Project Blue Sky v Australian 

Broadcasting Authority [1988] HCA 28; (1998) 194 CLR 355 at [70] per McHugh, 

Gummow, Kirby and Hayne JJ.” 

  

92. In Lawson v Dunlevy [2012] NSWSC 48 Garling J at [16] restated central principles of 

statutory interpretation engaged in his consideration of the Bail Act 1978 in that case; 

namely: 

 

(a) the starting point for statutory interpretation is to engage in a purposive construction, 

that is, to prefer a construction which promotes the purpose and/or object underlying 

an Act: Carr v Western Australia [2007] HCA 47; 232 CLR 138 at [5]-[6] per 

Gleeson CJ; 

 

(b) the primary object of legislative interpretation is to construe the relevant provision so 

that it is consistent with the language and purpose of all of the provisions of the 

statute: Project Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 28; 

194 CLR 355 at [69] and [71] per McHugh, Gummow, Kirby and Hayne JJ; and  

 

(c) it is well established that a statute should not be assumed to abrogate existing 

fundamental rights in the absence of clear language: Gifford v Strang Patrick 

Stevedoring Pty Ltd [2003] HCA 33; 214 CLR 269 at [36] per McHugh J; Harrison 

v Melhem [2008] 72 NSWLR 380 at [209]-[221] per Basten JA, Spigelman CJ 

agreeing at [2].  

 

93. In assessing the risk of commission of further serious offences it is vital to bear constantly 

in mind the context in which the decision is being made, as well as the presumption of 

innocence and general right to be at liberty. 

 

94. The Law Reform Commission Report at 5.1 explained the role of bail law as follows: 

 

‘ Bail law is part of the criminal justice system. Its function is to set the framework 

for decisions concerning the release or detention of defendants while proceedings 



22 
 

are pending. As discussed in Chapter 2, the value of liberty in a free society gives 

rise to a set of principles embedded in our criminal justice system, including the 

presumption of innocence and the principle of no punishment without conviction of 

a criminal offence by due process of law. These principles are not absolute. In bail 

law, they yield to public interests such as the preservation of the integrity of the 

criminal justice system, the protection of the community and the protection of 

individuals whose safety is threatened. But, because of the pre-eminent value of 

liberty, they should yield only so far as is reasonably necessary after ‘the most 

anxious consideration’. The limits of reasonably necessity and the consequent 

boundaries of bail law are a matter for policy judgment. That is the subject of this 

report.’22 

 

95. In the Executive Summary at xvii 0.7 it had been said ‘The community has high 

expectations of the criminal justice system. Bail legislation cannot reflect all the ways in 

which the criminal justice system aims to protect the community. Because bail is part of the 

criminal justice system, it should be subject to the constraints embedded in the criminal 

justice system as a whole’ (having referred inter alia to value of personal liberty and suite 

of cautionary concepts and principles which recognise and protect the value of liberty 

including presumption of innocence, prohibition on detention without legal cause and 

punishment without conviction). 

 

96. The presumption of innocence impacts on the assessment of any relevant risk suggested by 

the prosecution – such as the relevance of the charged offence to satisfaction of an 

unacceptable risk of future offending.  It is also important because although imprisonment 

is hard generally, it is of great concern for those who are detained pre-trial but are either not 

convicted of any crime, or who are not sentenced to imprisonment23. Particular hardships of 

remand are dealt with 5.7 ff of the Law Reform Commission Report, including physical and 

psychological hardship, assaults and deaths in custody, financial implications for the person 

and the person’s family, effect on others generally, special effect on children, effect on 

community, and the criminogenic effect of imprisonment. 

 

97. The Law Reform Commission Report made clear that there is no satisfactory evidence 

available regarding offending rates whilst on bail24.  However as chapter 5 of the Report 

makes clear, incarceration itself may well be a contributor to further offending. As 

summarised in executive summary at xviii 0.14: ‘Having been charged with a criminal 

offence but without the proceedings being finalised by due process, a person refused bail is 

denied liberty, removed from an ordinary life in society and subjected to the hardships of 

prison life. These consequences are often damaging to the individuals involved, to their 

families and to children in particular, and costly to the state. Some of these consequences 

are common to all prisoners, and include loss of employment, loss of housing and debt. Of 

significant concern is the potential for detention to be criminogenic – that is, a cause for 

                                                           
22  5.1, footnote omitted 
23  See Law Reform Commission Report 5.23 ff regarding adult and juvenile remandees who are found not guilty or 

do not receive a custodial sentence. 
24  3.75 – 3.76, 4.46  
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further offending.’ 

 

98. This was further explained at 5.18 – 5.19: ‘However, it should also be recognised that 

imprisonment will not necessarily prevent more crime than it causes. The capacity of 

imprisonment to cause crime is known as its criminogenic effect.’  The three recognised 

categories of potential effect are referred to as the effects of incarceration itself, post-

incarceration crime-producing effects, and third-party effects.  At 5.47 the Commission 

reported that even where separation from the general prison population is achieved, it is not 

possible to separate remandees with a high risk of re-offending from remandees with a low 

risk of re-offending as there is currently no attempt to complete assessments of the risk of 

re-offending for unsentenced inmates. At 11.19 it was pointed out that young persons on 

remand are not separated from young persons serving a sentence.  On the particular impact 

of remand on young people see 11.15 ff.  

 

99. The report also focused on the significant number of people remanded who are not later 

convicted or sentenced to imprisonment, and the importance of minimising incidence of 

detention of people in these circumstances. It is submitted to be important that the strength 

of the prosecution case (17(3)(c)) and likelihood of a custodial sentence being imposed if 

the accused person is convicted of the offence (17(3)(h)) are factors which may be used to 

reduce the unacceptability of any s.17(2) risk rather than being exclusively linked as they 

were under the 1978 Act to the likelihood of appearing in court.  Under the 1978 Act the 

fact that a person may spend time in gaol for something he or she is not convicted of, or 

spend longer in gaol than they would if sentenced for it, was not an independent interest of 

the person to be weighed alongside the welfare and protection of the community, response 

to bail and so. 

 

100. These are very weighty concerns of general application, supplemented by the individual 

interests of each particular accused, to be weighed against the prospects of a risk event 

occurring. It is submitted that constantly bearing in mind that the accused will be punished 

for what he has done, if found guilty, there will need to be very cogent material before the 

Court to permit satisfaction of an unacceptable risk of the commission future serious 

offences or endangering the safety of the community.  

 

 

BELINDA RIGG 

Public Defender        May 15 2014 


