
     

 
 

     
 

            
               

              
   

 
          

         
 

              
            

 
                  
               

               
               

         
 

 

    

     
     
      

     

      

                       
 

    
    

  

  
     

    

Care and Protection Practice Standards 

This document sets out practice standards for legal practitioners representing children and 
adults under a grant of legal aid in proceedings brought under the Children and Young 
Persons (Care and Protection) Act 1998 in the Children’s Court, District Court and Supreme 
Court. 

Where appropriate these practice standards incorporate the Representation Principles for 
Children’s Lawyers published by the Law Society of NSW. 

These practice standards apply to in-house Legal Aid Commission of NSW (Legal Aid NSW) 
solicitors and private practitioners acting in legally aided Care and Protection matters. 

The Grants Division of the Legal Aid Commission of NSW will assign grants of aid in all Care 
and Protection matters in NSW. Practitioners who are included on a Care and Protection 
Panel are eligible to receive grants of aid and assigned work from the Grants Division, 
including case matters and duty work. Continued inclusion on the Care and Protection Panel 
is conditional on compliance with these practice standards. 
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1. RESPONSIBILITIES TO CLIENTS 

1.1	 Responsibilities When Acting For Children 

Many children appearing in Care and Protection matters are from non-English speaking 
backgrounds. Many suffer from disabilities including intellectual disability. Many are from 
disadvantaged backgrounds. It is important that practitioners representing children in Care 
and Protection matters are able to communicate effectively with children. Practitioners must 
also have an understanding of cross cultural issues and issues facing socially and 
economically disadvantaged people. Practitioners appearing for children will observe the 
current version of the Representation Principles for Children’s Lawyers published by the Law 
Society of NSW. 

The Children and Young Persons (Care and Protection) Act 1998 provides for legal 
representation of children in the following ways: 

Direct Representation: Where a child is 12 years or above there is a rebuttable 
presumption that the child or young person is “capable of giving proper instructions.” A 
practitioner appointed to act for such a child must act on those instructions. This 
presumption is not rebutted merely because the child or young person has a disability. 
However, the Children’s Court may, on the application of a legal representative for a child 
who is not less than 12 years of age, or a young person, make a declaration that the child 
or young person is not capable of giving proper instructions. 

•	 Independent Legal Representation: Where a child is under 12 years of age, a 
practitioner appointed to act for such a child must act as an independent legal 
representative. However, the Children’s Court may, on the application of a legal 
representative for a child who is less than 12 years of age, make a declaration that the 
child is capable of giving proper instructions. 

A practitioner who has been appointed as a direct representative may make an application to 
the court for a declaration that a child aged 12 years or older is incapable of giving proper 
instructions and that the practitioner should act as an independent legal representative 
instead of as a direct representative. Practitioners should make such an application where 
the practitioner forms the view that this is appropriate. 

A practitioner who has been appointed as an independent legal representative may make an 
application to the court for a declaration that a child under 12 years of age is capable of 
giving proper instructions and that the practitioner should act as a direct representative 
instead of as an independent legal representative. Practitioners should make such an 
application where the practitioner forms the view that this is appropriate. 

•	 Guardian ad litem: The court may appoint a guardian ad litem for a child where the court 
is satisfied that there are special circumstances wadrranting the appointment and that the 
child will benefit from the appointment. If a guardian ad litem is appointed, the 
practitioner appointed to act for the child must act on the instructions of the guardian ad 
litem. 

1.1.1	 In Direct Representation Matters 

A practitioner appearing as a direct representative in a Care and Protection matter will: 

(i)	 Act as the child’s direct representative unless the court has determined either (1) that 
the child is incapable of giving instructions and that the practitioner should instead 
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act as a separate representative or (2) that a guardian ad litem should be appointed 
and the practitioner should act on the instructions of the guardian ad litem. For 
guidance on whether to make an application for a declaration that a child is incapable 
of providing proper instructions or for the appointment of a guardian ad litem, see the 
detailed commentary on the issue of capacity to instruct in the Representation 
Principles for Children’s Lawyers, Law Society of New South Wales, part B Role of 
Practitioner and part C Capacity to Instruct. Note that the presumption of capacity to 
instruct is not rebutted only because the child has a disability: s 99(3) of the Care and 
Protection Act. 

(ii)	 Apply for a grant of legal aid on behalf of the child. In doing so, the practitioner must 
accept ongoing representation under a grant of aid of any client who requires such 
representation after being represented by the practitioner on a duty basis, (ie, 
maintain continuity of representation) unless the practitioner discovers a conflict of 
interest or unless maintaining such continuity of representation is otherwise 
impracticable. 

(iii)	 Maintain a solicitor-client relationship with the child throughout the proceedings. In 
doing so, the practitioner must: 

a.	 Provide the child with sufficient details to allow them to contact the practitioner 
between court appearances 

b.	 Answer all telephone inquiries promptly and respond to inquiries by the next 
working day 

c.	 Provide a meaningful reply to all correspondence within five working days, reply 
promptly to urgent matters and, where necessary, advise the child that a detailed 
request for advice may require more time to respond 

d.	 Maintain continuity of representation, where possible, and if continuity cannot be 
maintained, at the first available opportunity explain to the child who will 
represent the child on the next occasion and the contact details for that person 

(iv)	 Communicate with the child and seek his or her instructions at all relevant points in 
the matter. In doing so, the practitioner must: 

a.	 Use communication methods and language appropriate to the age, maturity, 
education, cultural background, possible disability (physical or intellectual) and 
language proficiency of the child 

b.	 Use a qualified interpreter whenever necessary 

c.	 Encourage the child to ask questions and answer those questions appropriately 

d.	 Interview the child in private. However, in some situations the child might wish or 
need to have a support person present for part of the interview. If so, ask the 
child to choose an appropriate support person 

e.	 When interviewing a child in the presence of a support person, be aware that the 
presence of the support person may detract from the ability of the solicitor and/or 
child to speak freely. Ensure that the support person is only present for the 
minimum amount of time necessary for the child to become comfortable speaking 
with the practitioner alone 

f.	 At the first available opportunity, explain to the child the application(s) before the 
court, the possible outcomes of the court proceedings, the processes and 
procedures that will be used in court (ie, who will speak for the child, whether the 
child will be asked to speak and who will be in the court room) and the likely time 
in which their matter will be heard and finalised 
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g. At the first available opportunity, explain to the child the 
relationship, including that the practitioner owes the child the 
confidentiality as would be owed to an adult client 

solicitor-client 
same duty of 

h. At the first available opportunity, explain to the child that in many list and hearing 
matters it may not be possible to maintain continuity of representation but the 
child will always be represented by an in-house Legal Aid Commission 
practitioner or a panel practitioner appointed by Legal Aid NSW to act in 
children’s court matters 

i. At the first available opportunity and at all relevant points in the matter, explore 
with the child his or her instructions in relation to all major decisions concerning 
the matter. In doing so, the practitioner must give the child sufficient time to 
consider matters, make decisions and provide instructions and must advise the 
child as to the possible ramifications of any instructions provided by the child 

j. At the first available opportunity, write to the child using plain English to confirm 
the practitioner’s advice as to the solicitor-client relationship and as to the 
pending care proceedings 

k. Read all documents, including Department of Community Services Reports and 
Children’s Clinic reports, out loud to the child unless: (1) the child is clearly 
competent to read and understand the relevant document or (2) taking into 
consideration the potential emotional impact the relevant document may have 
upon the child, it is in the opinion of the practitioner more appropriate for the 
author of the document to explain its contents to the child. In reading any 
document to the child, the practitioner must modify or explain obscure or 
inappropriate language in such documents. Should the practitioner feel that it is 
more appropriate for the author of the document to explain its contents to the 
child, the practitioner must advise the child and make arrangements for this to 
occur 

l. Communicate with the child immediately following all relevant court appearances 
(ie, other than mere mentions) to explain the result and any orders made by the 
court 

(v)	 Participate in any court proceedings as instructed or, where instructions have been 
provided only as to the desired outcomes, in such a way as to advocate for the 
outcomes instructed by the child. Where the child has provided instructions in 
respect of some but not all issues, the practitioner should make procedural decisions 
with a view to advancing the child’s stated position. See the detailed commentary on 
the issue of capacity to instruct in the Representation Principles for Children’s 
Lawyers, Law Society of New South Wales, principle C3 – limited capacity. 

1.1.2	 In Independent Legal Representative Matters 

A practitioner appearing as an Independent Legal Representative in a Care and Protection 
Act matter will 

(i)	 Act as the child’s independent legal representative unless the court has determined 
either (1) that the child is capable of giving instructions and that the practitioner 
should instead act as a direct representative or (2) that a guardian ad litem should be 
appointed and the practitioner should act on the instructions of the guardian ad litem. 
For guidance on whether to make an application for a declaration that a child is 
capable of providing proper instructions or for the appointment of a guardian ad litem, 
see the detailed commentary on the issue of capacity to instruct in the Representation 
Principles for Children’s Lawyers, Law Society of New South Wales, part B Role of 
Practitioner and part C Capacity to Instruct. 
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(ii)	 Apply for a grant of legal aid on behalf of the child. In doing so, the practitioner must 
accept ongoing representation under a grant of legal aid of any client who requires 
such representation after being represented by the practitioner on a duty basis, (ie, 
maintain continuity of representation) unless the practitioner discovers a conflict of 
interest or unless maintaining such continuity of representation is otherwise 
impracticable. 

(iii)	 Maintain a relationship with the child throughout the proceedings. In doing so, the 
practitioner must: 

a.	 Provide the child and/or his or her carers with sufficient details to allow them to 
contact the practitioner between court appearances 

b.	 Answer all telephone inquiries promptly and respond to inquiries by the next 
working day 

c.	 Provide a meaningful reply to all correspondence within five working days, reply 
promptly to urgent matters and, where necessary, advise that a detailed request 
for advice may require more time to respond 

d.	 Maintain continuity of representation, where possible 

(iv)	 Communicate with a verbal child at relevant points in the matter, taking into 
consideration the child’s age, maturity, education, cultural background, possible 
disability (physical or intellectual) and language proficiency. When communicating 
with a verbal child, the practitioner must: 

a.	 Use communication methods and language appropriate to the age, maturity, 
education, cultural background and language proficiency of the child 

b.	 Use a qualified interpreter whenever necessary 

c.	 Encourage the child to ask questions and answer those questions appropriately 

d.	 Interview the child in private. However, in some situations the child might wish or 
need to have a support person present for part of the interview. If so, ask the 
child to choose an appropriate support person 

e.	 When interviewing a child in the presence of a support person, be aware that the 
presence of the support person may detract from the ability of the solicitor and/or 
child to speak freely. Ensure that the support person is only present for the 
minimum amount of time necessary for the child to become comfortable speaking 
with the practitioner alone 

f.	 At the first available opportunity, explain to the child in a way which is age 
appropriate the care application(s) before the court, the possible outcomes of the 
court proceedings, the processes and procedures that will be used in court (ie, 
who will speak for the child, whether the child will be asked to speak and who will 
be in the court room) and the likely time in which their matter will be heard and 
finalised 

g.	 At the first available opportunity, explain to the child in a way which is age 
appropriate the role of the separate representative 

h.	 Explore with the child his or her wishes in relation to all major decisions 
concerning the matter, and respect any decision of the child not to express a wish 
in relation to any issue 

i.	 Explore with the child the extent to which the child can participate in framing 
appropriate proposals which can be used in the conduct of the proceedings, but 
which will avoid involving the child in an adversarial way in the proceedings 

j.	 Ensure that any correspondence to the child is age appropriate 
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k.	 Ensure that the child is kept advised of decisions made by the Court in a way 
which is age appropriate 

l.	 Communicate with the child before agreeing to proposals which are substantially 
different to those discussed with a child 

(v)	 Participate in any court proceedings in such a way as to advocate for the best 
interests of the child. In doing so the practitioner must: 

a.	 Obtain all relevant material in relation to the matter including, where appropriate, 
the Department of Community Services file on the child, the applications and 
evidence filed by all other parties, and other documents as required 

b.	 Present direct evidence in an admissible format about the child, his or her wishes 
and matters relevant to his or her safety, welfare and wellbeing 

c.	 Test by cross examination where appropriate the evidence presented by the other 
parties 

d.	 Make applications and submissions for orders that the Separate Representative 
considers appropriate in the best interests of the child 

e.	 Lodge appeals against orders of the Children’s Court if considered appropriate 

f.	 Ensure that any position taken by the practitioner as to the best interests of the 
child is based on the evidence and not on a personal view or opinion of the case 

g.	 Ensure that the child is listened to and is involved in the decision making in a way 
that takes into account the age and maturity of the child 

1.2 Responsibilities When Acting for Adults 

Many adults who appear in Care and Protection Act matters are from non-English speaking 
backgrounds. Many suffer from disabilities including an intellectual disability. Many are from 
disadvantaged backgrounds. It is important that practitioners who represent adults in the 
Care and Protection Act matters are able to effectively communicate with their clients. 
Practitioners must also have an understanding of cross cultural issues and issues facing 
socially and economically disadvantaged people. 

The Children and Young Persons (Care and Protection) Act 1998 provides for legal 
representation of adults in the following ways: 

•	 Direct Representation: In the normal course of proceedings, a legal representative for a 
parent or other adult involved in the proceedings acts as for any other client. 

•	 Guardian ad litem: The court may appoint a guardian ad litem for a parent where the 
court is satisfied that the parent is incapable of giving proper instructions to his or her 
legal representative. Circumstances which might satisfy the court of this include that the 
parent has an intellectual disability or is mentally ill. If a guardian ad litem is appointed, 
the practitioner appointed to act for the parent must act on the instructions of the 
guardian ad litem. Practitioners must consult with the Legal Aid Commission before 
making such an application or, where an application has been made by another party to 
the proceedings and the application has been granted, before continuing to act for the 
parent on a grant of legal aid. 

•	 Amicus Curiae: The court may request that the legal representative for a parent act as 
amicus curiae where the court is satisfied that the parent is incapable of giving proper 
instructions to his or her legal representative. Circumstances which might satisfy the 
court of this include where the parent has an intellectual disability or is mentally ill. If the 
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court makes such a request, the practitioner appointed to act for the parent must consult 
with the Legal Aid Commission before agreeing to act as amicus curiae on a grant of 
legal aid. 

When	 representing adults in Care and Protection Act matters the practitioner will: 

(i)	 Assist the client to apply for a grant of legal aid. In doing so, the practitioner must 

a.	 Explain to the client the nature and extent of any grant of legal aid which is 
applicable in the circumstances 

b.	 Accept ongoing representation under a grant of legal aid of any client who 
requires such representation after being represented by the practitioner on a duty 
basis, (ie, maintain continuity of representation) unless the practitioner discovers 
a conflict of interest, unless the client wishes to instruct a different solicitor or 
unless maintaining such continuity of representation is otherwise impracticable 

(ii)	 Maintain a solicitor-client relationship with the client, including 

a.	 Provide the client with sufficient details to allow him or her to contact the 
practitioner between court appearances 

b.	 Answer all telephone inquiries promptly and respond to inquiries by the next 
working day 

c.	 Provide meaningful reply to all correspondence within five (5) working days, reply 
promptly to urgent matters and advise clients that a detailed request for advice 
may require more time to respond 

d.	 Maintain continuity in representation, and if continuity cannot be maintained 
explain to the client the steps they need to take to ensure ongoing representation 

(iii)	 Communicate with the client and seek his or her instructions at all relevant points in 
the matter. In doing so, the practitioner must: 

a.	 Ensure that all language used is appropriate for the client’s education, cultural 
background, possible disability (physical or intellectual) and language proficiency 
of the adult 

b.	 Use a qualified interpreter whenever necessary 

c.	 Explain to the client the nature of the care application(s) before the court, the 
possible outcomes of the court proceedings, the processes and procedures that 
will be used in court and the likely time in which their matter will be heard 

d.	 Ensure that the client understands the issues that the court will consider in the 
course of the matter and the options available to the client and advise the client 
as to the ramifications of any instructions provided by the client 

e.	 At the first available opportunity, write to the client using plain English to confirm 
the practitioner’s advice as to the pending care proceedings, the options 
available and any grant of legal aid 

f.	 Ensure that the client understands the content of all Department of Community 
Services Reports and Children’s Clinic reports 

g.	 Communicate with the client immediately following all relevant court appearances 
to explain the result and any orders made by the court 

(iv)	 Participate in any court proceedings as instructed consistent with Solicitors and 
Barristers Rules. 
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2. RESPONSIBILITIES TO LEGAL AID NSW 

A practitioner appearing in Care and Protection Act matters for clients of 
The Legal Aid Commission will: 

(i)	 Comply with these practice standards 

(ii)	 Comply with the provisions of the Legal Aid Commission Act 1979 and policies 
pursuant to the Act 

(iii)	 Comply with the terms and conditions of the grant of legal aid 

(iv)	 Attend at court as rostered and ensure that if the practitioner cannot attend that the 
roster co-ordinator is notified at the practitioners earliest convenience and at the very 
least no less than 24 hours prior to the practitioners rostered day 

(v)	 Notify Legal Aid NSW immediately of any circumstances that could give rise to a 
claim for professional negligence and provide a detailed statement in relation to the 
matter 

(vi)	 Provide the file in a matter to Legal Aid NSW where a written authority is received 
from a client to hand over the file 

(vii)	 Complete at least five CLE points each year relevant to one or more of the panels to 
which the practitioner is appointed 

(viii)	 Seek approval of the Grants Division for any disbursements prior to expenditure on 
the file 

(ix)	 Submit tax invoices, including disbursements, to Legal Aid NSW within 21 days of 
each appearance for a client 

(x)	 Take steps to avoid a potential conflict of interest, not act where a conflict exists and 
notify Legal Aid NSW where a conflict exists 

(xi)	 Maintain files in an order that will allow audit staff of Legal Aid NSW or such other 
officer nominated by Legal Aid NSW to quickly and easily understand the factual 
basis of the matter, the client’s instructions, the stage the matter has reached and 
further action required. Files well maintained will allow another practitioner, if 
necessary, to quickly take over the file 

(xii)	 Ensure all correspondence, memorandums, notes of meeting or instructions, 
telephone notes, copy accounts etc are attached to the file in an orderly manner 

(xiii)	 Keep timely and accurate records of work to enable proper costing of the file by the 
Audit Officer in accordance with Legal Aid NSW’s fee scales 

(xiv)	 All court attendances must be noted with the following details: Date, court, name of 
practitioner in attendance, orders or directions made, next appearance date and time 
spent in court 

(xv)	 Make a note on a file of information given to a client that is not confirmed in writing 

(xvi)	 Review all files on completion of the matter to ensure all necessary steps have been 
taken before notifying the Grants Division that the matter is finalised. When 
submitting accounts to the Grants Division provide a brief report setting out the steps 
involved in completion of the matter. The report should also include the result in the 
matter 

(xvii)	 Maximise use of information and communications technology (including Legal Aid 
NSW’s electronic lodgement (e-lodgement) facilities) in dealings with Legal Aid NSW 
on behalf of clients. For the purposes of e-lodgement (when implemented) comply 
with Legal Aid NSW’s requirements for retention of all relevant hard copy documents 
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and accounts. 

(xviii)	 Notify Legal Aid NSW of any matter that falls within the “difficult and complex” criteria 
and, if available, maintain continuity of representation in the matter where requested 
by Legal Aid NSW 

(xix)	 Where continuity of representation cannot be maintained in a difficult or complex 
matter, notify Legal Aid NSW and send client documents to the in-house or panel 
practitioner taking over the case on completion of the current court appearance and 
any relevant follow-up work 

(xx)	 Where continuity of representation cannot be maintained in a matter not within the 
difficult or complex criteria, notify Legal Aid NSW and send client documents to the 
in-house or panel practitioner taking over the matter no later than two working days 
prior to the next court appearance 

3. DUTY WORK IN CARE AND PROTECTION ACT MATTERS IN THE CHILDREN’S 
COURT 

3.1 Requirements of Duty Work 

Duty work encompasses: 

•	 Taking instructions and appearing for an adult or child when it is the adult or child’s 
first appearance at the Children’s Court in a Care and Protection Act matter 

•	 Mentioning a Care and Protection Act matter for an adult or child on the first and one 
subsequent appearance where a “case” grant of aid is not appropriate (for guidance 
on the appropriateness of continuing to appear on a duty basis, see the Comments 
on Duty Matters, below) 

•	 Mentioning a Care and Protection Act matter for an adult or child on the first and one 
or more subsequent appearances where a decision on a legal aid “case” application 
is still pending 

A practitioner rostered to appear as duty solicitor on a list day in the Children’s Court will: 

(i)	 Subject to (ii) below, appear as duty solicitor for children when rostered as the 
children’s duty solicitor and as duty solicitor for adults when rostered as the parents’ 
duty solicitor, unless: 

a.	 The practitioner is not designated on the Panel as a practitioner qualified to act for 
children in Care and Protection Act matters; or 

b.	 the practitioner has a conflict of interest in a particular matter or with a particular 
parent or child as the case may be (in which case the practitioner must instead 
appear for another party in the matter with whom the practitioner does not have a 
conflict of interest);* or 

* For example, practitioner A is rostered as the duty solicitor for children, while practitioner B is 
rostered as the duty solicitor for parents. Both are noted on the Panel as practitioners qualified to 
act for children. In a particular matter, practitioner A has previously represented the father of the 
child in a criminal matter and therefore has a conflict of interest with the child and cannot act for 
the child. Instead, Practitioner B must act for the child even though he is rostered as the parents’ 
duty solicitor. Practitioner A must act for the father if he appears on that duty day even though she 
is rostered as the children’s duty solicitor. 
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c.	 the “other” duty solicitor has a conflict of interest in a particular matter or with a 
particular parent or child as the case may be (in which case the practitioner must 
represent that parent or child instead)** 

(ii)	 Give priority to the representation of children and ensure that, in each matter in the 
list, all children are represented by an appropriately qualified solicitor*** 

(iii)	 Apply for a “case” grant of legal aid for each child or adult represented on a duty basis 
who requires further assistance, and maintain continuity of representation for that 
client unless the practitioner discovers a conflict of interest or unless the client wishes 
to instruct a different solicitor or unless maintaining such continuity of representation 
is otherwise impracticable 

(iv)	 Explain to the child (if directly represented) or adult the terms of the grant of legal aid, 
the basis of representation and the nature of the lawyer / client relationship or the 
separate representative’s role, as the case may be 

(v)	 Obtain all relevant material from the client, and/or the Case Worker from the 
Department of Community Services and/or, in the case of a child, the child’s current 
carers 

(vi)	 Act for the child/adult in accordance with the Responsibilities to Clients - General 
Principles, set out above 

(vii)	 Adjourn any further mentions to a court date when the practitioner is next rostered or 
has other matters for mention / hearing unless this is impracticable 

Following a duty day appearance a practitioner will: 

(i)	 Compile the child / adult’s documents incorporating: 

•	 the duty application 
•	 a copy of the Care and Protection Act application and accompanying material 
•	 notes of the client’s instructions, if available 
•	 any other documents obtained from the child/adult and/or the Case Worker from 

the Department of Community Services 

(ii)	 Write to the adult/directly represented child confirming the outcome of proceedings, 
any future court dates, and contact details for the practitioner 

** For example, practitioner A is rostered as the duty solicitor for children, while practitioner B is 
rostered as the duty solicitor for parents. Both are noted on the Panel as practitioners qualified to 
act for children. In a particular matter, practitioner B has previously represented the child and 
therefore has a conflict of interest with the parent and cannot act for the parent. Instead, 
practitioner A must act for the parent even though she is rostered as the children’s duty solicitor. 
Practitioner B must act for the child even though he is rostered as the parents’ duty solicitor. 

*** For example, practitioner A is rostered as the duty solicitor for children and practitioner B is 
rostered as the duty solicitor for parents. Both are noted on the Panel as practitioners qualified to 
act for children. In a particular matter, there are two children with conflicting interests – an 11 year 
old boy who instructs that there are no problems at home and that he wants to return to his 
mother, and a 5 year old boy whose best interests clearly require a separate representative to take 
the position that the mother is incapable of looking after any children at all. Practitioner A can only 
act for one child. Practitioner B must act for the other child even though he is rostered as the 
parents’ duty solicitor. Any parent who appears in this matter must be advised by practitioner B of 
the need to obtain another panel solicitor. In the event that Practitioner B is not noted on the 
Panel as qualified to represent children, Practitioner A must arrange representation for the other 
child by another suitable qualified panel practitioner. 
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3.2 Comments on Duty Work 

Children’s Court list days can be very busy, leaving practitioners rostered on for duty with a 
limited amount of time for each client. There is often insufficient time on a list day to obtain 
all necessary instructions and documents from clients, particularly in respect of applying for a 
“case” grant of legal aid. Practitioners may, with appropriate instructions, adjourn the matter 
to another day on which they have other matters at that court and may meet with the clients 
away from the court to assist the client to apply for a “case” grant of legal aid. Should this 
occur, it is appropriate for the second appearance to also be conducted on a duty basis even 
if the application for a “case” grant of legal aid has not yet been made. 

It is also appropriate for second appearances for a parent or child to be conducted on a duty 
basis if, in the opinion of the practitioner, the matter will be finalised within that time and 
without the need for the parent in the matter to file any affidavit material (in other words, it is 
likely that the matter will be finalised by consent shortly after the application’s first listing). If 
the matter does not finalise by the second appearance, practitioners should apply for a 
“case” grant of legal aid as soon as possible. 

In all other cases, where a matter (in which a child or parent has first appeared and been 
represented by a practitioner on a duty basis) is adjourned to another date the practitioner 
should apply for a “case” grant of legal aid as soon as possible. Practitioners may appear at 
subsequent mentions on a duty basis while awaiting a decision on a legal aid “case” 
application. 

4. DEFINITIONS 

4.1 Duty 

A duty matter is generally confined to the first court appearance in a Care and Protection Act 
matter, where the first contact between client and solicitor is at the court. If a client requires 
further assistance or has further court appearances in the matter then aid should be sought 
by way of a legal aid “case” application. However, as set out above, in some circumstances 
a practitioner may act for an adult or child on a duty basis at subsequent court appearances. 

4.2 Difficult & Complex Matters 

A matter is difficult and complex if: 

•	 The child or adult has significant difficulty dealing with the legal system because of a 
serious
 

- psychiatric condition
 
- developmental disability
 
- intellectual disability
 
- physical disability
 

•	 The establishment hearing or the disposition hearing is expected to take more than two 
days 
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5. ELECTRONIC LODGEMENT 

(i)	 A practitioner must use Legal Aid NSW’s electronic lodgement facility (“Grants On-
Line) and ensure that the following documents are kept on the client’s file: 

•	 A hard copy of an electronically lodged application for legal aid that is signed by 
the client and the practitioner 

•	 For adult clients, copies of the verification of income and assets documents 
obtained when submitting the application for legal aid 

•	 For adult clients, where the merit test is applied, copies of the documents and 
information considered when submitting the electronically lodged application for 
legal aid with respect to the certification as to merit 

(ii)	 The practitioner must keep on the client’s file, any original invoice, the subject of an 
electronic pro forma invoice submitted for payment 

(iii)	 A practitioner must register to receive payments via EFT 

(iv)	 Practitioners must comply with Legal Aid NSW guidelines concerning the use of the 
e-lodgement facility including guidelines concerning the allocation of user ID 
passwords. 
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