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About Legal Aid NSW 

The Legal Aid Commission of New South Wales ("Legal Aid NSW") is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to provide legal 
assistance, with a particular focus on the needs of people who are economically or socially 
disadvantaged.  Legal Aid NSW provides information, community legal education, advice, 
minor assistance and representation, through a large in-house legal practice and private 
practitioners.  Legal Aid NSW also funds a number of services provided by non-government 
organisations, including 36 community legal centres and 28 Women’s Domestic Violence 
Court Advocacy Services.  

The Children's Legal Service is a specialist unit within Legal Aid NSW representing children 
and young people involved in criminal matters in the Children's Courts.  The Children's Legal 
Service also provides legal advice and information over the phone to young people with a 
criminal law problem through the "Youth Hotline".   

Legal Aid NSW welcomes the opportunity to provide these submissions.  Should you require 
further information, please contact Annmarie Lumsden, Executive Director, Strategic Policy 
Planning and Management Reporting, Legal Aid NSW by telephone on (02) 9219 6324 or at 
annmarie.lumsden@legalaid.nsw.gov.au. 
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Proposal 1: Exception to the prohibition where the child absconds while on bail, 
under supervision in the community or escapes lawful custody. 

The premise of the proposal 

The premise of the proposal is that police and/or juvenile justice officers have difficulty 
locating a child and/or enforcing an order against them in circumstances where the child 
absconds while on bail, under supervision in the community or escapes lawful custody.  
Therefore, it is necessary to amend the Children (Criminal Proceedings) Act 1987 (the 
CCPA) to add as an exception to the prohibition on the publication or broadcasting of the 
name of a child involved in criminal proceedings in circumstances where: 

 the child absconds while on bail, under supervision in the community or escapes 
lawful custody, and 

 the publication or broadcast is reasonably necessary to locate the child and/or 
enforce an order against them. 

While accepting the need for mechanisms for legitimate law enforcement by police and/or 
juvenile justice officers in principle, Legal Aid NSW does not support the proposal for a 
number of reasons including the lack of evidence in support of the premise on which this 
proposal is based. 

Lack of evidence base 

A threshold question is how 'absconding' while on bail or while under supervision in the 
community is to be defined for the purpose of the proposal.  What failures to comply with a 
bail order or a community based order will constitute absconding and warrant an application 
for publication of a child's name?  Would absconding while on bail be limited to failing to 
appear at court on the remand date or would it extend to a breach of condition attached to a 
bail order, such as a curfew?   

The issue of the definition of 'absconding' would need to be comprehensively considered in 
the context of the application of current bail law to children, including the low incidence of 
unconditional bail, and the imposition of onerous bail conditions together with rigorous police 
bail compliance checking practices, particularly in relation to curfews.  This has resulted in a 
significant increase in the number of bail breach matters coming before the Children's Court 
over the last 10 years.  These issues and in particular the disproportionate effect of bail 
compliance checks on Aboriginal children, children from a non-English speaking background 
and children with a metal illness or cognitive impairment have been detailed in the Legal Aid 
NSW submission on Bail to the NSW Law Reform Commission dated 22 July 2011. 

The threshold question of how absconding would be defined would be a precondition to 
establishing an evidence base in relation to the difficulty of locating a child and/or enforcing 
an order against them in circumstances where the child absconds. 

Experience of Legal Aid NSW  

Contrary to the premise upon which this proposal is based, it is the experience of Legal Aid 
NSW that police do not have difficulty locating children.  A child's whereabouts will be 
unknown to police or their juvenile justice officer for only a short period of time.  Children in 
breach of bail or a community based order, or who escape lawful custody are generally 
brought before the court within a day or two.   

This is not surprising.  Children, by virtue of their age, do not have the capacity to be at large 
for any period of time because, unlike adults, they do not have the intellectual and emotional 
capacity and the material resources to be self reliant and self sufficient, obtain housing or 
move interstate.  They have very little choice, if any, about where they go.  Indeed, it is not 
unusual for a juvenile offender to go to their juvenile justice officer when they require 
assistance.  
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For similar reasons, the incidence of failing to appear in Children's Court is significantly 
lower than in the Local Court.   

A significant change to the law 

The proposal that the exception to prohibition on the publication or broadcasting of a child's 
name apply to all offences in the specified circumstances would significantly change the 
current law. 

The CCPA currently provides for a blanket prohibition on the publication or broadcasting of a 
child's name for all offences except serious indictable offences.   

For serious indictable offences, there must be a conviction.  In addition, it is only on 
sentence that a court may authorise publication or broadcasting of the name of a child 
convicted of a serious indictable offence.  The court must consider specified matters before 
making that authorisation and must give reasons. 

The proposal is not only that the exemption apply to all offences but that if apply in the 
absence of conviction to a child on bail, at a point in time when the child is presumed to be 
innocent. 

The proposal contains no safeguards on the extent of publication or broadcasting in terms of 
limiting publication for the purpose of location of a child and the related issue of whom the 
child's name may be published to. 

Justification for non-publication 

The rationale for the current law is to minimise stigma associated with the child's 
involvement in the criminal proceedings and the potential for long terms damage to both the 
child and members of the child's family, and to promote rehabilitation.  As such, the 
prohibition is consistent with the principles set out in section 6 of the CCPA which are also 
consistent with principles relevant to the administration of juvenile justice in international 
instruments that Australia is party to.  

Rule 8.2 The Beijing Rules specifically provides that in principle, no information that may 
lead to the identification of a juvenile offender shall be published.  The NSW Legislative 
Council Standing Committee on Law and Justice Report on the Prohibition on the publication 
of names of children involved in criminal proceedings (Report 35, April 2008) (the Standing 
Committee Report) noted: 

"Rule 8 stresses the importance of protecting the juvenile from the adverse effects that 
may result from the publication in the mass media of information about the case (for 
example the names of young offenders, alleged or convicted).  The interest of the 
individual should be protected and upheld, at least in principle." 

As the Australian Law Reform Commission noted in its submission to the inquiry, although 
not legally binding on Australia, these rules represent internationally accepted minimum 
standards.  Similarly, Ms Penny Musgrave, Director of the Criminal Law Review Division, 
NSW Attorney General's Department noted that failure to adhere to the principles 
underpinning the rules could attract international criticism." 

The Standing Committee Report stated the evidence based rationale for prohibition as 
follows: 

"Young persons are particularly susceptible to stigmatisation.  Criminological 
research into labelling processes has provided evidence of the detrimental effects (of 
different kinds) resulting from the permanent identification of young persons as 
delinquent or criminal." 
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The Standing Committee Report went on to note Fundamental Principle 5(f) of the United 
Guidelines for the Prevention of Juvenile Delinquency 1990: 

[I]n the predominant opinion of experts, labelling a young person as 'deviant', 
'delinquent' or 'pre-delinquent' often contributes to the development of a consistent 
pattern of undesirable behaviour by young persons". 

Summary response to proposal 1 

There is no evidence in support of the premise of the proposal that police and/or juvenile 
justice officers have difficulty locating a child and/or enforcing an order against them in 
circumstances where the child absconds while on bail, under supervision in the community 
or escapes lawful custody.  Contrary to that, it is the experience of Legal Aid NSW that 
police do not have difficulty locating children.   

Even if there was evidence in support of the premise, there are clear policy reasons for not 
applying the exemption to the prohibition to all offences, including when a child is on bail and 
is presumed to be innocent. 

There is no justification for displacing the evidence based rationale for the current law of 
minimising stigma associated with the child's involvement in the criminal proceedings and 
the potential for long terms damage to both the child and members of the child's family.   

Proposal 2: Lifting the prohibition on naming a child offender convicted of a serious 
indictable offence  

Lack of evidence for reversing default position 

Legal Aid NSW does not support the proposal to reverse the current default position under 
the CCPA and to allow publication or broadcasting of the name of a child convicted of a 
serious indictable offence, unless the sentencing court otherwise orders. 

This amendment would signal a legislative intention that a child can be named unless the 
court is persuaded to the contrary, and again this represents a significant change to the law. 

Legal Aid NSW is of the view that this proposal should only be considered if there is 
evidence of some benefit to the administration of juvenile justice in NSW in publishing or 
broadcasting the name of a child convicted of a serious indictable offence.  Legal Aid NSW 
is not aware of any evidence to that effect.  Even if there were, the justification for non-
publication set out above provides clear policy reasons in support of maintaining the current 
law.   

Justification in context of conviction for serious indictable offence 

The justification for non-publication is particularly cogent where a child is convicted of a 
serious indictable offence when issues of reintegration into the community and rehabilitation 
take on greater significance, and naming the child can increase the possibility of long term 
damage, including the potential for increased recidivism.  In this context it is worth noting the 
following passage from the Standing Committee Report: 

"The Committee notes the evidence presented by Inquiry participants that publicly 
naming juvenile offenders is likely to lead to stigmatisation resulting in prejudice from 
other people and the formation of negative self-identity. The Committee believes that 
this would have a negative impact on the rehabilitation of juvenile offenders and 
could potentially lead to increased recidivism by strengthening a juvenile’s bonds with 
criminal subcultures and their self-identity as a ‘criminal’ or ‘deviant,’ and 
undermining attempts to address the underlying causes of offending."  
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Role of the prosecution under current law 

The category of children convicted of serious indictable offences includes a broad range of 
matters in terms of the level of seriousness of the offence, the effect on any victim and the 
subjective features of the offender.   

As a matter of practice, the prosecutor with conduct of a matter and a thorough knowledge of 
the case exercises his or her discretion to make the application to the court to authorise 
publication or broadcasting of the name of a child convicted of a serious indictable offence.  
This useful filtering mechanism ensures that inappropriate applications are not brought 
before the court.   

Appropriateness of factors in section 15C(3) of the CCPA 

Legal Aid NSW is of the view that 'the weight to be given to general deterrence' in section 
15C(3)(c) of the CCPA is not a relevant consideration, and agrees with the following 
passage in the Standing Committee Report: 

"The Committee notes the evidence presented to it that impulsivity and lack of 
planning being common characteristics of juvenile offending, and that therefore the 
deterrent effect to juveniles of criminal justice outcomes is likely to be minimal.  The 
committee does not believe that naming juvenile offenders will act as a significant 
deterrent to either that offender or other would be offenders." 

Summary response to proposal 2 

Legal Aid NSW is of the view that the potential damage caused by the naming of a child is 
convicted of a serious indictable offence supports the current law: the name of a child 
convicted of a serious indictable offence should not be published or broadcast, unless the 
sentencing court otherwise orders; and the court should deal with each application for 
publication based on the circumstances of the particular case.   

Proposal 3: Consent to publication  

Legal Aid NSW supports this proposal. 

Legal Aid NSW recommends that the person be required to provide informed consent to 
publication of the child's name.  That is, the person should be required to receive legal 
advice.  The written consent form should stipulate that requirement and be signed by the 
solicitor who provided the advice. 


