
 
 
 
 
 
Mr Robert Day 
Director 
Family Section 
Department of Immigration and Citizenship 
 
 
By email: robert.day@immi.gov.au 
 
 
 
 
Dear Mr Day  
 
Review of evidence requirements for making a non-judicial claim of family 
violence under Migration Regulations 1994  
 
I would like to thank you for seeking the input of Legal Aid NSW regarding the 
proposed amendments to the family violence provisions in the Migration 
Regulations 1994.  
 
Correspondence from the Hon Chris Bowen MP, Minister for Immigration and 
Citizenship was referred to the Government Law Group of Legal Aid NSW for 
consideration.  
 
A formal submission in response to the issues raised by the Minister in respect of 
the family violence provisions is attached.  
 
Legal Aid NSW would welcome the opportunity to elaborate further on the 
information contained in our submission. Should you require further information, 
please contact Mr Bill Gerogiannis, Senior Solicitor Government Law Group on 
(02) 9219 5903 or bill.gerogiannis@legalaid.nsw.gov.au or Monique Hitter, 
Executive Director Civil Law on (02) 9219 5828 or 
monique.hitter@legalaid.nsw.gov.au.  
 
 
Yours sincerely 
 
 
 
Bill Grant 
Chief Executive Officer  
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About Legal Aid NSW 

The Legal Aid Commission of New South Wales (Legal Aid NSW) is an 
independent statutory body established under the Legal Aid Commission Act 
1979 (NSW) to provide legal assistance, with a particular focus on the needs of 
people who are economically or socially disadvantaged. Legal Aid NSW provides 
information, community legal education, advice, minor assistance and 
representation, through a large in-house legal practice and private practitioners.  
Legal Aid NSW also funds a number of services provided by non-government 
organisations, including 36 community legal centres and 28 Women’s Domestic 
Violence Court Advocacy Services.  

Legal Aid NSW provides immigration advice and assistance at the primary and 
merits review stages for disadvantaged people in the community pursuant to the 
Immigration Advice and Application Assistance Scheme (IAAAS).  
Representation is also undertaken at the judicial review stage in line with Legal 
Aid NSW policy guidelines.  Immigration law work is predominantly undertaken by 
lawyers in the Government Law Section of the Civil Law division, Legal Aid NSW. 

Legal Aid NSW welcomes the opportunity to provide a submission to the Review 
of evidence requirements for making a non-judicial claim of family violence under 
Migration Regulations 1994.  Should you require further information, please 
contact Mr Bill Gerogiannis, Senior Solicitor Government Law Group on (02) 
9219 5903 or bill.gerogiannis@legalaid.nsw.gov.au or Monique Hitter, Executive 
Director Civil Law on (02) 9219 5828 or monique.hitter@legalaid.nsw.gov.au. 
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Introduction 

Legal Aid NSW supports amendments to the family violence provisions in the 
Migration Regulations 1994.  The current family violence provisions in relation to 
non-judicial evidence are restrictive in their requirements and do not always serve 
to getting the facts.  

Consideration must be given to the types of non-judicial evidence applicants can 
submit to substantiate a claim of family violence and the role of decision-makers 
in assessing evidence under any proposed new regime.  Whilst simplification of 
the current evidence requirements would reduce the burden on applicants who 
have experienced family violence, there is a need to ensure sufficient structure 
and consistency amongst the range of acceptable evidence that can be 
submitted to assist decision makers in critically assessing documentation.  

It is the experience of the Legal Aid NSW that the current regime prioritises 
formality over content.  In Ibrahim v Minister for Immigration & Multicultural & 
Indigenous Affairs [2002] FCA 1279 (18 October 2002) Wilcox J stated at 
paragraph 40 that "the regulatory regime is a triumph of form over substance". It 
was noted that if appropriate statutory declarations are provided by the applicant, 
family violence is taken to have been experienced by an applicant "even if the 
opinions stated in the statutory declarations lack any discernible cogency." 

Furthermore, Gray J concluded at paragraph 40 in Cakmak v Minister for 
Immigration & Multicultural Affairs [2003] FCA 503 (22 May 2003) that the effect 
of the Migration Regulations is to "institute a mechanical mode of proof."  Gray J 
found that the regulations require that a finding in respect of a serious allegation 
must be made if the right "mechanism" is adopted to prove that allegation.  

These cases highlight the problems with the current regime and the need for a 
broader range of documentation that can assist decision makers to properly 
determine cases of family violence.  The absurdity of the current regime is to 
determine claims of family violence on the basis of legal formality and to put 
aside the actual claims of violence that the Migration Regulations were 
developed to address.    

Recommendations  

1. The current system of two statutory declarations from competent persons 
be replaced with the requirement that applicants submit a document (or 
range of documents) from a clearly stated list of acceptable evidence.  

2. In addition to final protection orders, interim protection orders and 
undertakings in respect of family violence matters be included as 
acceptable forms of evidence of family violence. 

3. Orders granted in respect of cross-applications be acceptable forms of 
evidence of family violence committed by a sponsor against an applicant. 



4. Decision makers be required to consider a broad range of evidence in 
determining claims of family violence and approach evidence with an 
understanding of the difficulties applicants will have in proving financial 
and psychological abuse and in obtaining evidence if they reside in a rural 
or regional location.  

5. Evidence of family violence can be accepted from all qualified employees 
of women's refuges working with victims of family violence. The range of 
acceptable evidence include letters of support on letterhead and detailed 
intake reports and assessments.  

6. A pro forma form similar to the form 888 (statutory declaration by a 
supporting witness relating to a partner visa application) be developed for 
use by a range of competent persons under the new regime. The form 
should contain a number of broad questions guiding competent persons 
on the evidence required and contain a section whereby the competent 
person can provide their name, place of employment, qualifications, 
business address and telephone. A statement should be included in the 
form noting that a competent person need not have actually witnessed 
violence and that their knowledge can be based on their interactions and 
conversations with the applicant. 

7. There should not be a requirement in the Migration Regulations for a 
competent person to give evidence about who has allegedly committed 
the family violence although this detail should be included where in the 
judgement of the competent person it is appropriate to do so.  

8. Witness statements from objective third parties who are aware of the 
family violence be included as an acceptable form of evidence. 
Statements from family members and friends are acceptable as a form of 
evidence if submitted in combination with other documentation to 
substantiate a claim of family violence.  

9. The new regime is based on decision makers looking holistically at a 
range of documents submitted by an applicant in a family violence claim 
rather than a points based evidence system whereby an applicant must 
submit a minimum number of acceptable documents.  

10. Consistent education and training be provided to competent persons, the 
legal profession, and members of the community. 

11. Clear processes and policies are put in place to guide how decision 
makers should communicate with applicants and sponsors. Policies 
should specifically state that case workers should not be able to disclose 
any information to sponsors about family violence claims, even where a 
sponsor asks direct questions about an application.  

12. The Migration Regulations be amended to remove the provision that 
requires a decision maker to take an independent expert's opinion as 
correct when that opinion is that family violence did not take place.  



13. The draft training package include further introductory content setting out 
what family violence constitutes, developed in consultation with specialist 
family violence trainers (such as the Education Centre Against Violence). 
The training materials should specifically state that family violence need 
not include physical abuse and can constitute financial and psychological 
abuse.  

14. The training package should outline in detail what the Department's 
policies are regarding privacy obligations and the discussion of family 
violence claims with alleged perpetrators.  

Evidence  

Legal Aid NSW supports the proposal to replace the current system of two 
statutory declarations from competent persons with the requirement that 
applicants submit a document (or range of documents) from a clearly stated list 
of acceptable evidence.  

Care must be taken to ensure the list of acceptable documents is sufficiently 
broad to capture the range of people who can properly comment on the 
applicant's claim of family violence. Furthermore, the difficulties regional and rural 
applicants or applicants from a culturally and linguistically diverse (CALD) 
community might have in obtaining relevant documentation must be borne in 
mind in determining if there is to be a minimum number of documents that must 
be submitted or if there is a weighting system to be applied to specific types of 
evidence.  

Comments on each of the documents listed in the draft list of relevant non-judicial 
evidence are provided below.  

Court orders 

Court orders are a clear indication that family violence has occurred in a 
relationship and that the applicant is in need of legal protection. As an order is 
only handed down after a Magistrate has already considered evidence of family 
violence, the need for additional assessment of the existence of the violence by a 
Departmental decision maker is rarely required.   

The current system requires the applicant to submit a final court order to prove 
the existence of family violence. Regulation 1.23 (4) provides that the alleged 
victim is taken to have suffered family violence, and the alleged perpetrator is 
taken to have committed family violence, if a court has made a protection order 
and that order was made after the court had given the alleged perpetrator an 
opportunity to be heard, or otherwise to make submissions to the court, in 
relation to the matter.
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In the experience of Legal Aid NSW applicants seeking an apprehended 
domestic violence order (ADVO) are often pressured to withdraw applications or 
to accept undertakings in place of a final order where an alleged perpetrator does 
not consent to the granting of a final order at the first mention of the matter. This 
is particularly so for private applicants who may be reluctant to contact the Police 
to report family violence and who face the prospect of having to give evidence at 
a hearing in the presence of the alleged perpetrator.  

Specifically, it is the view of Legal Aid NSW that people from Aboriginal 
communities or CALD backgrounds are particularly reluctant to report family 
violence to Police. Furthermore, people from these vulnerable communities are 
often pressured to withdraw applications for cultural or religious reasons and to 
remain in abusive relationships.  

Although undertakings and interim orders do not provide the same legal 
protection to an applicant as final orders, they nevertheless illustrate an applicant 
has sought protection in relation to a claim of family violence. Legal Aid NSW 
supports interim orders and undertakings being accepted as other forms of 
evidence of family violence.  

Legal Aid NSW further notes that the limited nature of complaint narratives and 
the limited capacity of Magistrates to hear and reflect on information about 
domestic violence due to the constraints of their work environment mean that 
female defendants are often charged with violent offenses that in reality are 
instances of self-defence. Decision-makers need to be aware of this dynamic. For 
this reason Legal Aid NSW supports the use of cross-applications as evidence of 
family violence committed by a sponsor against an applicant.  

Hospital medical reports, detailing injuries and cause of injuries 

Legal Aid NSW supports the use of hospital medical reports as evidence of family 
violence.  

Legal Aid NSW notes that decision makers will need to consider all evidence 
submitted by the applicant in determining whether family violence has occurred 
rather than rely on court orders and medical reports alone. Furthermore, it is 
important that decision makers do not rely on the absence of evidence of family 
violence in medical reports as an indication that the violence did not take place.  

Legal Aid NSW understands that hospital medical reports are often very brief and 
an assessment that injuries were caused due to family violence is not frequently 
undertaken. Often victims do not report family violence when treated for injuries, 
especially where the perpetrator of the violence is the person who has brought 
the applicant to hospital for treatment and is present during the hospital intake.  

Mention of family violence is more likely contained in social worker reports than in 
actual medical evidence or emergency room discharge reports. As general 
practitioners and emergency room physicians are pressed for time in their 
positions it is rare that family violence is properly addressed in medical reports.  



Case study – medical reports and family violence  

Legal Aid NSW represented the applicant seeking permanent residency under 
the family violence provisions. The applicant had an operation on her abdomen 
during the course of the relationship and spent some time at hospital. The 
applicant's partner was physically violent towards her on her release from 
hospital and the applicant sustained injuries to her pre-existing wound. Medical 
reports detailing the further injuries to the wound did not relate the injuries to the 
family violence but discussed the injuries in the context of the initial operation. 
The applicant saw a social worker as part of hospital release and it was in the 
social worker's report that the family violence was raised.  

Legal Aid NSW also notes that family violence precipitates a cluster of complex, 
interrelated and ongoing legal events and behaviours: protection order 
applications, criminal prosecutions, family law matters (separation and divorce, 
relationships with children and property issues), care and protection proceedings, 
physical abuse, emotional abuse, financial abuse. It is often the psychological 
abuse and power dynamic inherent in family violence that is most damaging to an 
applicant. This type of violence is hard to document and will not be contained in 
hospital reports. For this reason we stress the need for decision makers to 
consider a broad range of evidence in determining claims of family violence and 
note the difficulties applicants will have in proving financial and psychological 
abuse.  

Police reports, following incident of violence by sponsor against the applicant  

Legal Aid NSW supports police reports being submitted by applicants as an 
acceptable form of evidence of family violence.  

Legal Aid NSW notes that Police reports are not always reflective of the family 
violence that has taken place between a sponsor and the applicant. Jane 
Wangmann, in her empirical work on cross applications in NSW ADVO 
proceedings across 2008-09, has found that the ADVO system appears to 
replicate some of the problems it was intended to ameliorate.  Wangmann found 
that women and men do not provide unbiased, reliable accounts of their own 
violent behaviour and that of their partner. Rather, men tend to deny, minimise 
and transfer blame for their violent acts; in comparison women appear to readily 
admit their own violence.
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Care must be given by decision makers not to associate the absence of evidence 
in Police reports with a finding that family violence had not taken place.  

Statutory declarations from a women's refuge counsellor  

Legal Aid NSW supports the use of evidence from women's refuge counsellors 
and qualified workers to assist with a finding of family violence.  
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Often applicants will report family violence to refuge workers (who may not be 
qualified counsellors). For this reason Legal Aid NSW supports evidence being 
accepted from all qualified employees of women's refuges working with victims of 
family violence.  

Legal Aid NSW notes the onerous requirements of statutory declarations often 
prevent refuge workers from providing applicants with evidence they can submit 
with their claim. Legal Aid NSW supports a range of evidence from women's 
refuge workers being accepted by decision makers, including letters of support 
on letterhead and detailed intake reports and assessments. 

A structured pro forma form that can be used by competent persons (counsellors, 
general practitioners, domestic violence services etc.) to report family violence 
would enhance the ability of applicants to obtain supporting evidence and ease 
the current burden on competent persons of complying with the formalities of a 
statutory declaration.   

Legal Aid NSW proposes that a form similar to the form 888 (statutory declaration 
by a supporting witness relating to a partner visa application) be developed for 
use by a range of competent persons under the new regime. This form should 
contain a number of broad questions guiding competent persons on the evidence 
required (for example how the family violence was reported to them; details of the 
nature of the violence; and the capacity in which they have provided assistance 
to the applicant) and contain a section whereby the competent person can 
provide their name, place of employment, qualifications, business address and 
telephone.  

It might also be useful if a tick-box format was used at the end of the form 
whereby a competent person can note if they wish to be contacted to discuss 
their evidence (and list the times suitable to them to be contacted). Given the 
sensitive nature of the information that would be contained in the form, Legal Aid 
NSW notes a confidentiality stamp or heading will need to be included at the top 
of the form.  

It is also the experience of Legal Aid NSW that competent persons may be 
reluctant to complete statutory declarations because they have not themselves 
witnessed the family violence taking place. Legal Aid NSW recommends that a 
statement be included in the pro forma form (if adopted) noting that a competent 
person need not have actually witnessed violence and that their knowledge can 
be based on their interactions and conversations with the applicant.  

Furthermore, Legal Aid NSW proposes that there should not be a requirement in 
the Migration Regulations for a competent person to give evidence about who 
has allegedly committed the family violence although this detail should be 
included where in the judgement of the competent person it is appropriate to do 
so.  

Proof that the applicant has already been assessed as having satisfied the same 
definition of family violence under another Commonwealth law 

Legal Aid NSW supports this evidence being accepted and notes the intersection 
between family law orders, parenting plans and family violence.  



Welfare authority reports regarding fears for a dependent child's safety due to 
family violence in the household (perpetrated by the sponsor) 

Legal Aid NSW supports these documents being submitted as evidence of family 
violence. Legal Aid NSW also supports child care workers being able to provide 
evidence of family violence. In the experience of Legal aid NSW, it is often child 
care workers, with whom applicants come into regular contact after giving birth or 
whilst their children are young, who identify family violence.  

Letter or statutory declarations from persons in certain professions including 
social workers, psychologists, marriage counsellors, medical practitioners 

Legal Aid NSW supports these documents being submitted as evidence of family 
violence. Legal Aid NSW notes that the current regime excludes a range of 
competent persons who are capable of providing evidence of family violence.   

For example, it is the experience of Legal Aid NSW that community leaders in 
CALD communities are often extensively involved in attempts to resolve family 
violence matters and at times provide counselling and support services to people 
experiencing family violence. It is oftentimes these community leaders and elders 
that family violence is disclosed to and they may be the only people applicants 
discuss the family violence with. For many community groups is it culturally 
inappropriate to discuss family violence outside of the family home or community 
group, including with other support services and Police.  

As noted above, Legal Aid NSW supports the use of a standard form that can be 
used by a range of people in relevant professions and positions of responsibility 
to document the family violence.   

Legal Aid NSW notes also that a number of family support service workers and 
domestic violence workers are not formally qualified social workers. These 
workers nevertheless have the skills to work closely with people experiencing 
family violence. For this reason Legal Aid NSW supports the pro forma form 
including a section where these competent persons can list their qualifications or 
work history and include a copy of their business card with contact details.  

Witness statements 

Legal Aid NSW notes that evidence from family friends, relatives and community 
members is perhaps not as reliable as evidence obtained from objective third 
parties. Family witness statements can oftentimes be emotive and it is difficult for 
these witnesses to provide an unbiased account of the applicant's situation.  

Although caution would need to be taken in using evidence from family members 
and friends, Legal Aid NSW notes that often these people are the only witnesses 
to the family violence. For people in small rural towns and regional centres, there 
may not be many support services that can assist them or the applicant may be 
conflicted out if the defendant is being provided with support. In this situation 
Legal Aid NSW supports this form of evidence being used in combination with 
other documentation to substantiate a claim of family violence.  



Legal Aid NSW notes that witness statements from objective third parties who are 
aware of the family violence can be useful to highlight the history of violence. For 
example, neighbours who have witnessed Police being called to premises can 
provide an objective account of the violence that has occurred in the home and 
its frequency.  

Additional statements regarding non-judicial evidence  

Legal Aid NSW cautions against imposing a requirement that a minimum number 
of documents be obtained by an applicant or that a points system be assigned to 
each document (as is the case with a 100 point identification check).  

It is the opinion of Legal Aid NSW that properly trained decision makers who look 
holistically at a range of documents submitted by an applicant in a family violence 
claim, and consider the applicant's specific circumstances and situation (such as 
their location in NSW and cultural background) will result in better assessments 
of family violence claims than a points based evidence system.  

For this reason Legal Aid NSW notes that care must be taken to provide decision 
makers with specific family violence training so that they are aware of the 
dynamics of family violence and the difficulties applicants may experience 
obtaining relevant documentation.  Legal Aid NSW proposes that consistent 
education/training be extended to competent persons, the legal profession, and 
members of the community. This training will ensure that an appropriately 
informed understanding can be applied in assessments that need to be made in 
relation o the family violence provisions.  

Legal Aid NSW also notes the need to ensure decision makers have the requisite 
skills to critically assess evidence submitted and only refer cases to Centrelink 
social workers in circumstances where they cannot be certain that family violence 
has occurred. This will primarily be a training issue.  

Furthermore, decision makers need to assess evidence in a holistic manner and 
not just in a formal sense. This will ensure the facts of each situation become the 
focus of family violence claims rather than compliance with formalities and 
processes. This will require decision makers to read all materials submitted by an 
applicant; analyse the applicant's personal circumstances and background; and 
make an overall assessment as to whether family violence has taken place.  

Legal Aid NSW also notes that it is critical that there are clear processes and 
policies put in place to guide how decision makers should communicate with 
applicants and sponsors. In our experience sponsors can unduly affect a decision 
maker's determination of family violence by frequently contacting case workers. It 
is our belief that case workers should not be able to disclose any information to 
sponsors about family violence claims, even where the sponsor asks direct 
questions about the application.  



Case study – communication between sponsors and case workers 

Legal Aid NSW represented the applicant experiencing domestic violence who 
had made a claim based on the family violence provisions. The applicant's 
sponsor had contacted the Departmental case officer on numerous times, 
claiming that the applicant had made up the allegations of violence. The Legal 
Aid NSW solicitor with carriage of this matter was directly asked by the 
Departmental case officer whether they believed the violence actually took place 
and was genuine given the strong assertions of the sponsor. The Departmental 
officer was understandably confused by the different versions of events 
presented by the applicant and sponsor. In this case the applicant obtained 
judicial evidence which clearly illustrated they were the victim of family violence. 
Nevertheless, the case illustrates the problems that can occur where decision 
makers consider not just the evidence before them but the statements of 
sponsors.  

Legal Aid NSW also proposes that the Migration Regulations be amended to 
remove the provision that requires a decision maker to take an independent 
expert's opinion as correct when that opinion is that family violence did not take 
place.  

Family violence training package 

Legal Aid NSW supports the development of a training package to help 
organisations to understand the family violence provisions of the Migration 
Regulations.  

As noted above, it is the view of Legal Aid NSW that this training should focus on 
not only the Migration Provisions but on the nature of family violence. Consistent 
and high quality family violence training for decision makers, community groups 
and competent persons will enhance the standard of non-judicial evidence 
submitted as part of family violence claims and enable holistic decision making in 
these cases.  

Legal Aid NSW notes the draft training package begins with an overview of the 
family violence provisions. We believe further introductory content needs to be 
developed, in consultation with specialist family violence trainers such as the 
Education Centre Against Violence, setting out what family violence constitutes.  

It is important to clarify in the training materials that family violence need not 
include physical abuse and can constitute financial and psychological abuse.  

Furthermore, the training package will need to clarify in some detail the 
Department's policies regarding privacy obligations and the discussion of family 
violence claims with alleged perpetrators. it is the view of Legal Aid NSW that the 
decision maker should not discuss family violence claims with alleged 
perpetrators even where they have made specific enquiries.  


