
January 2012 

The Hon. Jerrold Cripps QC 

Chairperson 

NSW Sentencing Council 

Level 13, Swire House 

Spring St, 

Sydney 2000 


Dear Mr Cripps QC, 

Re: Intensive Correction Orders 

Thank you for inviting Legal Aid NSW to provide comments in relation to the operation 
or use of Intensive Correction Orders (ICOs). 

An outline of the concerns Legal Aid NSW has with ICOs are attached to this letter. 

Should you have any queries in relation to any aspect of this submission, please 
contact Samantha Lee, Solicitor, Legal & Policy Branch at (02) 9219 5776 or by email 
at: sam.lee@legalaid.nsw.gov.au. 

Yours sincerely 

W4 
Bill Grant 
Chief Executive Officer 
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1. Introduction 

The Legal Aid Commission of New S.outh Wales (Legal Aid NSW) is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to 
provide legal assistance, with a particular focus on the needs of people who are 
socially and economically disadvantaged. Legal Aid NSW provides information, 
community legal education, advice, minor assistance and representation through a 
large in-house legal practice and through grants of aid to private practitioners. 

The· Legal Aid NSW in-house Criminal Law Practice and Prisoner's Legal Service has 
significant experience in dealing with clients who have had Intensive Correction 
Orders (ICOs) made and as a consequence has gained an insight into the operation 
and use of ICOs. 

2. Background 

Legal Aid NSW supports the continuation of ICOs as a sentencing option but suggests 
that periodic detention should be re-introduced as part of the sentencing spectrum to 
ensure alternatives to full time custody are available in appropriate circumstances. 

Legal Aid NSW has some concerns with the procedures surrounding the assessment 
process for ICO's and has also found that many clients are finding the number and 
type of conditions imposed are often too onerous and difficult to comply with. Legal 
Aid NSW has also observed that ICOs are, in some cases, being revoked for minor 
breaches. 

Another concern is that an ICO is only available as a sentencing option if the sentence 
is likely to be for no more than two years. Yet the now abolished periodic detention 
was available for sentences of up to three years. The two year limitation on ICOs 
reduces the number of people eligible for a sentencing option other than full-time 
custody which is likely to have increased the number of people spending time in full
time custody. 

On the other hand, the advantage with ICOs is that they are theoretically available 
throughout NSW, whereas periodic detention was only available within a reasonable 
radius of the relevant detention centres. 



3. Comment 

3.1 Alternatives to full-time custody 

Since periodic detention has been abolished there are currently no alternatives to full
time custody for persons sentenced to imprisonment for more than two years. 
Previously periodic detention was available to those receiving a sentence of three 
years or less. Legal Aid NSW submits that absent periodic detention, ICOs should be 
made available to persons who receive a sentence of three years or less. 

The lack of sentencing alternatives for those receiving a sentence of three years or 
less, means that many offenders who may have qualified for periodic detention in the 
past are now required to serve a full-time prison sentence. 

A prison sentence removes a person from their family, employment and community 
resources and exposes them to high level offenders making them increasingly 
vulnerable to recidivism. ICOs were developed as a result of the key 
recommendations of the NSW Sentencing Council's 'Review of Periodic Detention' 
(2007), with the intention of introducing an alternative to full-time custody that had an 
effective rehabilitative objective. People who would have been eligible for periodic 
detention are now ineligible for ICOs and are ending up in full-time custody which 
seems contrary to the rehabilitative principles of ICO's. 

3.2 ICOs and supervision 

ICO's are supervised by the Community Compliance and Monitoring Group (CCMG). 
The CCMG also supervises many parolees and sex offenders on Continuing 
Detention Orders. 

CCMG experience is with monitoring sex offenders and may be applying the same 
level of monitoring or approach to those placed on ICOs. 

There are a significant number of mandatory core conditions included in ICOs that in 
our experience have proved to be too onerous on those subject to the order to comply 
with and more often than not sets them up for failure. Many of Legal Aid's clients are 
illiterate and live quite unstructured life's which makes adhering to onerous conditions 
even more difficult. 

The Prisoners Legal Service (PLS) deals with up to three ICO matters weekly. Our 
.solicitors have observed that the supervision imposed on clients with ICOs is often 
very strict and intrusive. They have found that where clients breach a condition of an 
ICO, the CCMG will submit a breach report to the State Parole Authority (SPA) and 
request revocation. However, from the breach reports seen by PLS, it appears that 
CCMG submit reports for relatively minor breaches and request revocation. 

Legal Aid NSW has concern that this strict approach to supervision and breaches 
coupled with the onerous conditions placed on people subject to ICOs, has the 
potential to undermine the overall objective of ICOs. 

It is not clear if CCMG has a different monitoring and compliance model for those on 
ICOs as opposed to those on Continuing Detention Orders. Legal Aid NSW is of the 
view that a flexible monitoring approach needs to be applied to those on ICOs. The 
type of offender placed on an ICO is very different to the type of offender placed on 
Continuing Detention Orders. The monitoring model needs to reflect this distinction in 
offender type. 



3.3 Breaches and revocation of ICOs 

Pursuant to ss.88-91 of the Crimes (Administration of Sentences) Act (the Act}, certain 
sanctions can be imposed for breach of ICO's. However, the ultimate sanction is 
revocation of the ICO by the SPA (s.163 of the Act). 

Corrective Services has advised PLS that around 600 ICO's have been made since 
the legislation was introduced. Figures on the number of ICO's that have. been 
revoked by SPA are not available. However, based on the experience and 
observations of PLS a high percentage of ICOs are being revoked. 

Under s.162 of the Act the SPA can conduct an enquiry into the breach and provide 
the offender with the opportunity to make submission in relation to the breach. 

However, from the experience of PLS, the following procedure appears to be more 
common: , 

• 	 The revocation is conducted in the absence of and without notice to the 
offender -s.163(5). 

• 	 Following revocation, a warrant is issued under s.181, "committing the offender 
to a correctional centre to serve the remainder of the sentence to which the 
order relates by way of full-time detention". 

• 	 The hearing to reconsider the revocation is not held until after execution of the 
warrant. This is usually three to four weeks after the warrant is executed and 
the offender is placed in gaol: see s.173(1A)(b) and (2)(b). 

Legal Aid NSW is concerned that the offender is not afforded the right to reply to the 
reasons for the CCMG seeking a revocation of the order. Legal Aid NSW submits that 
the procedure should provide the offender with notice of possible revocation of the 
order and the offender given a right to reply to this Notice. 

The most common reasons PLS has found for revocation is failure to adequately 
comply with supervision conditions and/or failure to complete the 32 hours/monthly 
community work condition. This might mean the client has not reported as required to 
the CCMG officer or has not been able to complete the required hours of monthly 
community work. In some cases there have been valid or reasonable explanations for 
not complying with a condition, for example, difficulty with public transport or caring for 
a relative who is unwell. 

Legal Aid NSW submits that if the ICO option is to be truly rehabilitative, then it must 
be more flexible in its approach to breaches of conditions and involve the person 
subject to the order in the revocation process. 

Legal Aid NSW further submits that given the consequences of a revocation of an ICO 
is that the remainder of the term is spent either in full-time custody or on home 
detention, that breaches of ICOs should be dealt with by the court rather than the SPA 
in the same way as any breach of a sentencing condition is dealt with. 



3.4 Reconsideration of the revocation 

Following revocation, the offender may apply to have the revocation order 
reconsidered by the SPA. PLS provides representation in these hearings. The 
following options are available to the SPA: 

• 	 Rescind the revocation - section 175(1)(a). This restores the ICO as if it had 
not been revoked (this also restores 'street time' from the effective date of 
revocation until the warrant is executed, as time served). According to PLS, 
rescission is rare; and, will only happen if (i) it can be shown that a breach did 
not occur; or (ii) there was a breach but the circumstances of the breach do not 
warrant revocation. 

• 	 Reinstate the ICO for the remaining balance of the sentence - s.165(1). It 
should be noted that 'street time' from the effective date of revocation until the 
warrant is executed, is not counted as time served. Under s.165(2), (3) and 
(4), an application for reinstatement cannot be made until the offender has 
served one month in custody and an assessment is done which recommends 
reinstatement. According to PLS, while this is a popular option for offenders, 
whether or not it is granted depends solely on the assessment report. If 
reinstatement is granted, the offender will have served at least two months in 
fulltime custody before released back on an ICO. If assessed unsuitable, the 
offender will serve the balance of the sentence in full-time custody, subject to 
making a further application for reinstatement. 

• 	 Direct that the remainder of the term of the sentence be served by way of 
home detention - s.165A. As with reinstatement, 'street time' from the 
effective date of revocation until the warrant is executed, is not counted as 
time served. Under s.165A(1) and (4) home detention can only be granted if 
there is 18 months or less remaining on the sentence and an assessment is 
done which recommends home detention. According to PLS, this option is 
more popular with offenders because it usually provides release from custody 
a few weeks faster than reinstatement. However, whether or not it is granted 
depends solely on the assessment report. Usually, the offender is released two 
weeks after the initial appearance before the SPA on a temporary release 
order (s.1658) and the matter is then adjourned for six weeks pending a full 
home detention assessment. If home detention is granted, the period in the 
community on the temporary release order is not counted as time served. If 
assessed unsuitable, the offender will serve the balance of the sentence in full
time custody, subject to making a further application for home detention. 

From the experience of PLS, reinstatement of an ICO or home detention for the 
remainder of the sentence are not common. The fact that the offender has already 
breached a community-based order (the ICO) renders them likely to be assessed as 
unsuitable for any further such orders. For reinstatement, the offender, as part of their 
application, must state what they have done or are doing to ensure that they will not 
fail to comply with an ICO if it is reinstated - s.165(2)(b). Legal Aid NSW would rather 
reinstatement not be such a difficult process, by allowing the offender with a 
opportunity to explain to the court the difficulties he/she may be having abiding by the 
conditions. It could then be up to the Court to decide if the conditions are too onerous, 
and amended the conditions accordingly. 



It should be noted that a non-parole period cannot be set in relation to an ICO (s. 7 of 
the Crimes (Sentencing Procedure) Act). The SPA has no power to impose a non
parole period following revocation. In view of the fact that an ICO can be as long as 
two years, this has the potential to impose a very lengthy gaol sentence if the ICO is 
revoked and the offender is not assessed as suitable for reinstatement or home 
detention. Further, this has a flow on effect that the offender will serve a lengthy gaol 
period and then be. released into the community without the support and supervision 
of parole. 

Legal Aid NSW submits that parole periods should apply to ICOs and given the 
consequences of a revocation order, breaches of an ICO should be dealt with by the 
courts rather than the SPA. 

4. Administrative difficulties 

Our clients have reported that CCMG offices are often difficult to contact. Having 
offices which are intended to cover the Sydney metropolitan area situated only in 
Blacktown and Campbelltown, makes attendance at the offices difficult for many 
clients who are required to attend for the assessment and ongoing reporting. 

Legal Aid NSW also submits that the sentence should be set when the ICO 
assessment referral is made. Under the current procedure assessors do not know if 
they are assessing a person for a six month ICO or a 20 month order. The length of 
the order is a very relevant factor when considering the rehabilitation and housing 
needs of the participant and ultimately can influence whether the ICO is successful. 

5. Assessment Reports 

Before imposing an ICO on an offender, the court may refer the offender for 
assessment as to their suitability (s.60 of the Crimes (Sentencing Procedure) Act). 
The reports are prepared by CCMG and are produced to the court without the 
offender or his or her solicitor having an opportunity to review the recommendation. 
Where the report finds the offender 'unsuitable', there is currently no mechanism to 
ask the court for an adjournment so that a review of reasons can be undertaken by the 
offender and his or her solicitor. Legal Aid NSW submits that a review period should 
be included so in circumstances where offender is deemed 'unsuitable' there is an 
opportunity for the offender to make alternative arrangements that may make him or 
her 'suitable' for an ICO. This is the procedure for assessments relating to Home 
Detention and Community Service Orders. It also means that there is little or no time 
to properly prepare for the finalisation of a sentence once "suitability" is determined. If 
an offender is found "unsuitable", it would be valuable for the defendant's solicitor to 
be provided with reasons for such a finding so he/she could then possibly find a way 
to rectify the "unsuitability". For example, an offender may be found unsuitable 
because he/she does not have a suitable place to live. If the solicitor was informed of 
this problem he/she may be able to work with the offender to find a suitable place. 

Further, where an offender is in custody, the four weeks it generally takes (as 
opposed to two weeks for a home detention assessment) for an assessment report to 
be prepare has resulted in offenders preferring home detention given they will be 
released from custody two weeks earlier. It is submitted that this two weeks difference 
in custodial time often means, in circumstances where an ICO is clearly more 
beneficial for an offender, a home detention order may be requested and thus 
ordered. 



6. Conclusion 

Legal Aid NSW would welcome the opportunity to be involved in ongoing discussions 
in relation to ICOs and to be involved in any proposed amendments that may be made 
to the Act. 




