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INTRODUCTION  

 

This is a practical guide designed for entry level lawyers and those who want an up-to-date refresher 

on the operation of ss 32 and 33 Mental Health (Forensic Provisions) Act 1990 (NSW) (MHFPA) in 

the Local Court of NSW. This is the first of two companion papers, the second of which is entitled, “A 

Practical Guide to Mental Health Issues in the Local Court of NSW – Part 2 – Sentencing”.  

The rationale for these two papers is that practitioners should first consider diversion under ss 32 and 

33, and if the matter is not diverted or otherwise dismissed, then proceed to consider the principles 

guiding the sentencing of offenders with mental health conditions.  

It must be acknowledged that these topics have been the subject of a significant amount of expert 

attention in other continuing professional development resources. I have included some of the more 

prominent examples of those in a list of “Useful Resources” in Appendix A. There is also a list of 

“Useful Cases” in Appendix B. I commend these to you should you wish to take a deep dive into these 

important areas of Local Court practice.  

With substantial numbers of defendants coming before the Local Court with mental health and 

cognitive impairment issues, it is now more important than ever that practitioners have a firm grasp of 

the basics when it comes to this area of law.    

 

SECTION 32 MHFPA  

 

Statutory Framework  

 

Part 3 MHFPA is entitled, “Summary Proceedings Before a Magistrate Relating to Persons Affected 

by Mental Disorders”. Section 32 MHFPA allows summary criminal charges to be diverted from the 

criminal justice system and dealt with by way of conditional or unconditional dismissal.  

Section 32 relevantly provides as follows:  

32   Persons suffering from mental illness or condition or cognitive impairment 

(1)  If, at the commencement or at any time during the course of the hearing of proceedings 

before a Magistrate, it appears to the Magistrate: 

(a)  that the defendant is (or was at the time of the alleged commission of the 

offence to which the proceedings relate): 

(i)  cognitively impaired, or 

(ii)  suffering from mental illness, or 

(iii)  suffering from a mental condition for which treatment is available in a 

mental health facility, 

but is not a mentally ill person, and 

(b)  that, on an outline of the facts alleged in the proceedings or such other evidence 

as the Magistrate may consider relevant, it would be more appropriate to deal with 

the defendant in accordance with the provisions of this Part than otherwise in 

accordance with law, 

the Magistrate may take the action set out in subsection (2) or (3). 

(2)  The Magistrate may do any one or more of the following: 

(a)  adjourn the proceedings, 
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(b)  grant the defendant bail in accordance with the Bail Act 2013, 

(c)  make any other order that the Magistrate considers appropriate. 

(3)  The Magistrate may make an order dismissing the charge and discharge the defendant: 

(a)  into the care of a responsible person, unconditionally or subject to conditions, or 

(b)  on the condition that the defendant attend on a person or at a place specified by

 the Magistrate: 

(i)  for assessment or treatment (or both) of the defendant’s mental condition 

or cognitive impairment, or 

(ii)  to enable the provision of support in relation to the defendant’s cognitive 

impairment, or 

(c)  unconditionally. 

 

Does s 32 apply to my client?  

 

Section 32 applies if you have a client in a summary criminal matter1 who falls within one of the 

following classes, either at any time throughout the proceedings, or at the time of the commission of 

the alleged offence:  

• A cognitively impaired defendant;  

• A defendant suffering from a mental illness; or  

• A defendant suffering from a mental condition for which treatment is available in a mental health 

facility.  

Defendants who are currently mentally ill within the meaning of the Mental Health Act 2007 (NSW) 

(MHA)2 are ineligible for diversion under s 32.   

 

Cognitive Impairment  

 

Section 32(6) MHFPA provides that cognitive impairment means:  

[O]ngoing impairment of a person’s comprehension, reasoning, adaptive functioning, 

judgment, learning or memory that materially affects the person’s ability to function in daily life 

and is the result of damage to, or dysfunction, developmental delay or deterioration of, the 

person’s brain or mind, and includes (without limitation) any of the following:  

 (a) intellectual disability,  

 (b) borderline intellectual function,  

 (c) dementia,  

 (d) acquired brain injury,  

 (e) drug or alcohol related brain damage, including foetal alcohol spectrum disorder,  

 (f) autism spectrum disorder.  

 

 
1 This includes proceedings in the Local and Children’s Courts of NSW but not in respect of Commonwealth offences, as they 
are governed by an analogous provision: s 20BQ Crimes Act 1914 (Cth).  
2 See s 14 MHA that defines mentally ill persons as those whose mental illness necessitates their care, treatment and control to 

protect themselves and others from serious harm.  

https://www.legislation.nsw.gov.au/#/view/act/2013/26
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Mental Illness  

 

Mental illness is not defined in the MHFPA, however, the following definition is found in s 4 MHA:   

[M]ental illness means a condition that seriously impairs, either temporarily or permanently, 

the mental functioning of a person and is characterised by the presence in the person of any 

one or more of the following symptoms –  

(a) delusions, 

(b) hallucinations,  

(c) a severe disturbance of mood,  

(d) sustained or repeated irrational behaviour indicating the presence of any one or 

more of the symptoms referred to in paragraphs (a)-(d).  

 

Mental Condition 

 

Section 3 MHFPA provides that a mental condition means a condition of disability of mind not 

including either mental illness or developmental disability of mind.  

 

How do I prove that s 32 applies to my client?  

 

Section 36 MHFPA provides that a magistrate may inform themselves as they see fit, but not so as to 

require a defendant to incriminate themselves. This creates a somewhat informal and inquisitorial 

approach to s 323 applications. In practice, the types of evidence that are routinely relied upon to 

ground the jurisdiction include reports from a Justice Health Clinical Nurse Consultant and reports 

from the defendant’s treating doctor, psychologist or psychiatrist. These reports are considered more 

closely further below.  

 

What is the legal test for the application of s 32?  

 

There are effectively two limbs to the test prescribed by s 32; they were described as a “two-fold test” 

by Spigelman CJ (as his Honour then was) in DPP v El Mawas (2006) 66 NSWLR 93 at 3-4.  

The first limb, prescribed by s 32(1)(a), is the threshold question of whether your client falls within an 

applicable class of persons, such that they are eligible for diversion under s 32.  

The second limb, prescribed by s 32(1)(b), is discretionary and involves the magistrate deciding 

whether it is more appropriate to divert the matter or deal with it in accordance with the ordinary 

criminal law.  

The NSW Judicial Commission Sentencing Bench Book4 sets out the following factors that can inform 

the exercise of this discretion:  

• The seriousness and circumstances of the alleged offence: DPP v El Mawas at 77.5 

• The defendant’s criminal history: Mantell v Molyneux (2006) 68 NSWLR 46 at 41.  

• The existence and content of a treatment plan: DPP v El Mawas at 10.  

• The limited period of six months that conditional orders are enforceable by the court: Mantell v 

Molyneux at 47.  

 
3 And particularly s 33.  
4 [90-050].  
5 At 77, McColl J, with whom Spigelman CJ and Handley JA agreed, confirmed that the s 32 regime is available to serious 

offenders (emphasis added) as long as it is regarded as more appropriate than the alternative.  
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• The sentencing options that are available in the event the defendant is dealt with according to 

law: Mantell v Molyneux at 40.  

 

How do I get a treatment plan to place before the court?  

 

It is important to present a treatment plan6 with the diagnosis. The latter will ground the jurisdiction of 

the court to deal with your client by way of s 32, but the former will assist on the discretionary second 

limb. The various sources for such material are set out as follows.  

 

Clinical Nurse Consultants 

 

If you are lucky enough to practise at a court location in NSW where there is a resident Clinical Nurse 

Consultant, then use them. Their remit includes: assessing defendants in summary proceedings, 

often in custody when they are initially before the court having been police bail refused, but also those 

on bail; liaising with other mental health treatment providers; and providing succinct reports to the 

court about whether ss 32 or 33 MHFPA have application in a particular case.  

These reports are especially helpful for Legally Aided clients in circumstances where there are limited 

public funds to expend on private reports. They can also result in the very expedient diversion of 

matters on the first return date in appropriate circumstances. Magistrates will often accord these 

reports a significant amount of weight. The downside is that these reports frequently, and 

inappropriately, comment on the discretionary second limb. This is advantageous when the 

recommendation is that it is appropriate to divert, but disadvantageous in reverse.  

 

Marshalling Contemporaneous Objective Evidence  

 

In cases where you wish to brief a private expert, it is invaluable to get on the front foot and marshal 

contemporaneous objective evidence. This means taking a thorough history from your client and 

obtaining their relevant records under authority. Some examples of this include:  

• Discharge summaries from prior psychiatric admissions;  

• Psychological and psychiatric reports previously prepared for other purposes including court 

proceedings;  

• Paediatric and other health records confirming relevant diagnoses;  

• Medicare-funded Mental Health Care Plans;  

• Community Mental Health Team records; and  

• Justice Health Records.   

 

General Practitioners  

 

Most of your clients will have had contact with a GP and they can be an excellent starting point in 

terms of primary evidence of diagnoses and recommended treatment plans. GPs can also refer their 

patients to mental health professionals under Medicare-funded Mental Health Care Plans.   

 

Psychologists  

 

Some clients will already have a therapeutic relationship with a psychologist who may be willing to 

prepare a s 32 report for a fee. In other cases, you may wish to retain the services of a forensic 

psychologist for a fee. Psychologists can assess cognitive function through psychometric testing, 

 
6 A better description might be “case plan” or “support plan”, especially for defendants with cognitive deficits – see, “What’s new 

with section 32?”, in Appendix A.  
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comment on primary psychiatric material that you have marshalled under authority; and make primary 

diagnoses of mental illnesses in appropriate cases, depending on their expertise.  

 

Psychiatrists  

 

Where your client has, or you suspect they have, a major mental illness, then you may wish to retain 

the services of a forensic psychiatrist to prepare the s 32 report. Unlike psychologists, psychiatrists 

can prescribe medication as part of the relevant treatment plan and make primary diagnoses of all 

major mental health conditions.  

 

Neuropsychologists  

 

If your client has an acquired brain injury, brain disorder or other kind of executive functioning deficit, 

it may be worthwhile retaining a neuropsychologist to prepare the s 32 report. Please see relevant 

resources on this topic in Appendix A.  

 

Does my client have to enter a plea before I make a s 32 application?  

 

The legislation makes it clear that s 32 applies at any stage during the proceedings. This means that 

criminal charges can be diverted or otherwise dismissed under s 32 before a plea is entered. In her 

excellent and compendious paper, “What’s new with section 32?”, Jane Sanders7 discusses the 

approach of some magistrates who insist on a plea being entered before listing a matter for s 32 

hearing. Assuming your client does not intend to plead guilty if the s 32 application is refused, then 

there is some utility in having brief orders made at the point of setting the matter down for s 32 

hearing. This will ensure that the matter keeps moving along to its conclusion in the event that the s 

32 application is refused.  

 

What types of orders can be made?  

 

Interlocutory Orders 

 

The court can make interlocutory orders under s 32(2) that include adjourning the proceedings, 

granting bail, or any other order that the magistrate considers appropriate. Granting or continuing bail 

and adjourning the s 32 application with bail conditions analogous to those sought under a final order, 

provides a mechanism for the de facto extension of the 6 month limit for enforcement of the final s 32 

order.  

 

Final Orders  

 

The court can make final orders under s 32(3). The first and most common option is discharge into 

the care of a responsible person, conditionally or unconditionally: s 32(3)(a). If conditional, this will 

almost always require compliance with a treatment or case plan. A responsible person must also be 

nominated and there is no legislative limitation on the class of persons who can fulfil this function. The 

author of the treatment plan or a case worker or responsible partner or parent are all reasonable 

options.  

The second option is discharge on condition that the defendant attend upon a person or at a place 

specified for assessment, treatment or support: s 32(3)(b)(i) and (ii).  

 
7 Principal Solicitor, The Shopfront Youth Legal Centre.  
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For a discussion of the requirements for responsible persons and treatment plans, see Director of 

Public Prosecutions (NSW) v Albon [2000] NSWSC 896 from [23]-[29] and Director of Public 

Prosecutions (NSW) v Saunders [2017] from [30]-[51].  

The final, and least common, option is unconditional discharge: s 32(3)(c).  

 

Can s 32 orders be enforced?  

 

If a defendant fails to comply with a condition of a s 32(3) order, within 6 months of the order being 

made, they can be called up to appear before the magistrate under s 32(3A) and the magistrate can 

deal with the charge as if there had never been a discharge: s 32(3D).  

If the defendant fails to appear then a warrant can be issued for their arrest: s 32(3B). A warrant can 

also be issued if the magistrate is satisfied that the whereabouts of the defendant is unknown: s 

32(3C).  

Section 32A provides that the defendant’s treatment provider may report a failure to comply with a s 

32 order. This is not a compulsory obligation, however, treatment providers and responsible persons 

under s 32 orders may give undertakings to report any breach.  

 

What if my application is refused?  

 

If the magistrate refuses the s 32 application then the matter proceeds according to law, which means 

according to the ordinary criminal law. This means that your client will need to instruct you as to 

whether they are defending the charges or pleading guilty to them. In the event that your client pleads 

guilty, or is found guilty, then please refer to Part 2 of these companion papers.  

 

SECTION 33 MHFPA  

 

Statutory Framework  

 

Section 33 relevantly provides as follows:  

33   Mentally ill persons 

(1)  If, at the commencement or at any time during the course of the hearing of proceedings 

before a Magistrate, it appears to the Magistrate that the defendant is a mentally ill person, 

the Magistrate (without derogating from any other order the Magistrate may make in relation 

to the defendant, whether by way of adjournment, the granting of bail in accordance with 

the Bail Act 2013 or otherwise): 

(a)  may order that the defendant be taken to, and detained in, a mental health facility 

for assessment, or 

(b)  may order that the defendant be taken to, and detained in, a mental health facility 

for assessment and that, if the defendant is found on assessment at the mental 

health facility not to be a mentally ill person or mentally disordered person, the 

defendant be brought back before a Magistrate or an authorised officer unless 

granted bail by a police officer at that facility, or 

(c)  may discharge the defendant, unconditionally or subject to conditions, into the 

care of a responsible person. 

https://www.legislation.nsw.gov.au/#/view/act/2013/26
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Sub-s (1A) allows a magistrate to make a community treatment order, in accordance with the MHA, in 

appropriate circumstances. This power is beyond the scope of this paper.  

Sub-s (1D), provides that an authorised officer,8 determining proceedings under the Bail Act 2013 

(NSW) can do any of the following:   

(a) may order that the defendant be taken to, and detained in, a mental health facility  

for assessment, or 

 

(b) may order that the defendant be taken to, and detained in, a mental health facility 

for assessment and that, if the defendant is found on assessment at the mental 

health facility not to be a mentally ill person or mentally disordered person, the 

defendant be brought back before a Magistrate or an authorised officer unless 

granted bail by a police officer at that facility 

Sub-s (2) provides that where a matter is dealt with by way of s 33, the charges are taken to be 

dismissed until the defendant is brought before a magistrate to further deal with the charge.  

Sub-s (3) requires a magistrate to take any time the defendant was in a mental health facility into 

account when further dealing with the charge under sub-s (2).  

 

Does s 33 apply to my client?  

 

Section 33 applies if your client is mentally ill at that time they are before a magistrate in summary 

criminal proceedings. Unlike s 32, it is not concerned with the defendant’s mental state at the time of 

the commission of the alleged offence. This provision is most frequently invoked on a first return date 

following the arrest and police bail refusal of your client in circumstances where they are patently 

unwell. Reports from Clinical Nurse Consultants are often relied upon as a basis for making an order 

under s 33, however, magistrates will often make such orders of their own volition where the 

defendant is clearly unwell and acting out in the dock or on the AVL screen.  

 

What orders are available to a magistrate and what are their consequences?  

 

Section 33(1)(a) 

 

Section 33(1)(a) allows a magistrate to order that a defendant be taken to, and detained in, a mental 

health facility for assessment. There was a prevailing view that such an order finally disposed of the 

proceedings in circumstances where the defendant was found, upon presentation at the mental health 

facility, to be mentally ill.  

In Director of Public Prosecutions v Wallman [2017] NSWSC 40, however, Fagan J considered the 

consequences of an order under s 33(1)(a). In doing so, his Honour provided a helpful description of 

the interplay between the MHA and s 33 MHFPA from [19]-[22] and [36]-[40].  

His Honour found that orders under s 33 cannot be made in chambers in the absence of the parties, 

as the Magistrate had done, as this amounted to a denial of procedural fairness and constituted 

jurisdictional error (at [30]-[31]). 

Finally, the Court clarified that an order under s 33(1)(a) does not of itself terminate the Local Court’s 

jurisdiction with respect to the charges, unless 6 months elapses before they are brought back before 

a magistrate under s 33(2) (at [40]-[41]).   

 

 
8 Section 33(6) provides that “authorized officer” has the same meaning as in the Criminal Procedure Act 1986 
(NSW) and therefore includes a registrar of a court – see s 3 of that Act.  
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Section 33(1)(b) 

 

Section 33(1)(b) allows a magistrate to order that a defendant be taken to, and detained in, a mental 

health facility for assessment, and brought back before the magistrate if the defendant was found not 

to be a mentally ill or mentally disordered person. There was a similar prevailing view that such an 

order finally disposed of the proceedings in circumstances where the defendant was found, upon 

presentation at the mental health facility, to be mentally ill. 

In Director of Public Prosecutions (NSW) v Sheen and the Local Court of NSW [2017] NSWSC 591, 

however, Bellew J considered the consequences of an order under s 33(1)(b). After conducting an 

extensive analysis of the proper construction of the provision, including consideration of Wallman, his 

Honour found that there is no relevant distinction between orders made under s 33(1)(a) and s 

33(1)(b), and that neither operate to bring the proceedings to an end, except in the circumstances 

contemplated by s 33(2)9 (at [52]-[66]).  

 

Section 33(1)(c) 

 

A third option of conditional or unconditional release into the care of a responsible person is also 

available under s 33(1)(c). This provision is understandably seldom used for defendants who are 

currently mentally ill and therefore present a risk to themselves and or others.  

 

CONCLUSION  

 

Mental health issues in the Local Court are pervasive and lawyers practising in this area need to be 

alive to the various ways in which ss 32 and 33 may assist to achieve the best possible outcomes for 

their clients.  

 

 

 

 

 

 

 

 

 

 

 

Derek Buchanan  

Solicitor Advocate – Legal Aid NSW (Dubbo) 

derek.buchanan@legalaid.nsw.gov.au  

 

  

 
9 Where 6 months elapses before the defendant is brought back before a magistrate.  

mailto:derek.buchanan@legalaid.nsw.gov.au
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APPENDIX A 

 

Useful Resources  

 

Local Court Bench Book – Mental Health, “Inquiries under the Mental Health (Forensic Provisions) 

Act 1990”, [30-000]-[30-240],  

<https://www.judcom.nsw.gov.au/publications/benchbks/local/mental_health_forensic_provisions_act.

html>  

Jane Sanders, Principal Solicitor, The Shopfront Youth Legal Centre, “What’s new with section 32?”, 

March 2020, Paper Presented to Reasonable Cause CPD Conference, 

<https://criminalcpd.net.au/mental-health/>  

Karen Espiner, Accredited Criminal Law Specialist, “Making Successful Section 32 Applications”, 

February 2020, Paper, Criminal CPD, <https://criminalcpd.net.au/mental-health/>  

Rebecca McMahon, “The Bar Book Project: Making Use of the Bar Book in sentence and section 32 

proceedings”, August 2019, Paper, Criminal CPD, <https://criminalcpd.net.au/mental-health/>   

Grainne Marsden, Solicitor, and Dr Sally McSwiggan, Consultant Neuropsychologist, “Section of the 

Mental Health (Forensic Provisions) Act 1990 – A Neuropsychologist’s Perspective”, May 2019, Legal 

Aid NSW Podcast, <https://legalaidnsw.podbean.com/e/section-32-of-the-mental-health-forensic-

provisions-act-1990-%e2%80%93-a-neuropsychologist-s-perspective/> 

Dan Howard SC, Barrister, and Dr Bruce Westmore, Forensic Psychiatrist, “Crime and Mental Health 

Law in New South Wales” (3rd ed, 2018)   

Jeffrey Rose, “Mental Health in the Local Court”, March 2016, Paper, Criminal CPD, 

<https://criminalcpd.net.au/mental-health/>  

Karen Weeks, “What To Do When a Section 32 Application is Refused”, March 2012, Paper, Criminal 

CPD, <https://criminalcpd.net.au/mental-health/>  

Intellectual Disability Rights Service, “Section 32 – Step by Step Guide to Making a Section 32 

Application For a Person With Intellectual Disability”, October 2011, Manual/Guide, Criminal CPD, 

<https://criminalcpd.net.au/mental-health/>  

Karen Weeks, “To Section 32 or Not?”, May 2010, Paper, Criminal CPD, 

<https://criminalcpd.net.au/mental-health/>  

 

 

 

 

 

 

 

 

  

https://www.judcom.nsw.gov.au/publications/benchbks/local/mental_health_forensic_provisions_act.html
https://www.judcom.nsw.gov.au/publications/benchbks/local/mental_health_forensic_provisions_act.html
https://criminalcpd.net.au/mental-health/
https://criminalcpd.net.au/mental-health/
https://criminalcpd.net.au/mental-health/
https://legalaidnsw.podbean.com/e/section-32-of-the-mental-health-forensic-provisions-act-1990-%e2%80%93-a-neuropsychologist-s-perspective/
https://legalaidnsw.podbean.com/e/section-32-of-the-mental-health-forensic-provisions-act-1990-%e2%80%93-a-neuropsychologist-s-perspective/
https://criminalcpd.net.au/mental-health/
https://criminalcpd.net.au/mental-health/
https://criminalcpd.net.au/mental-health/
https://criminalcpd.net.au/mental-health/
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APPENDIX B 

 

Useful Cases 

 

Perry v Forbes (Supreme Court of New South Wales (Smart J), 21 May 1993, unrep) 

Director of Public Prosecutions (NSW) v Albon [2000] NSWSC 896 

Confos v Director of Public Prosecution (NSW) [2004] NSWSC 1159  

Mantell v Molyneux [2006] NSWSC 955  

Director of Public Prosecutions v El Mawas [2006] NSWCA 154 

Khalil v His Honour, Magistrate Johnson [2008] NSWSC 1092  

Edwards v DPP [2012] NSWSC 105  

Director of Public Prosecutions (NSW) v Soliman [2013] NSWSC 346  

Quinn v Director of Public Prosecutions (NSW) [2015] NSWCA 331  

Robertson v Director of Public Prosecutions (NSW) & District Court NSW [2017] NSWCA 180  

Director of Public Prosecutions v Wallman [2017] NSWSC 40  

Director of Public Prosecutions (NSW) v Sheen and The Local Court of NSW [2017] NSWSC 591  

Director of Public Prosecutions (NSW) v Saunders [2017] NSWSC 760  

Jones and Anor v Booth and Anor [2019] NSWSC 1066 

Sullivan v Director of Public Prosecutions (NSW) [2020] NSWSC 253  
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APPENDIX C  

 

Useful Services  

 

Intellectual Disability Rights Service – 9265 6350  

Justice Advocacy Service – 9265 6300 or 1300 665 908  

Cognitive Impairment Division Program - cidp@justice.nsw.gov.au  

Justice Health and Forensic Mental Health Network – 9700 3000   

National Disability Insurance Scheme – 1800 800 110  

mailto:cidp@justice.nsw.gov.au

