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Department of Justice and Attorney General 
DX 1227 Sydney 

Dear Mr Glanfield 

Thank you for your letter of 24 January 2011 inviting comments on the monitoring 
of detainee-lawyer communications under the Terrorism (Police Powers) Act 
2002. 

While recognising the need for measures that will ensure the protection of the 
community against acts of terrorism, Legal Aid NSW is of the view that the 
monitoring of communications between a lawyer and a person subject to a 
preventative detention order is inappropriate. Maintaining the confidentiality of 
client-lawyer communications is crucial to the relationship. It enables a lawyer to 
establish a relationship of confidence and trust with a client, without which full 
and frank disclosure between lawyer and client will be less likely. Without full and 
frank disclosure, a lawyer cannot provide appropriate advice. 

A solicitor's ethical duties include duties to the court and to the community. The 
New South Wales Solicitors' Rules provide an exception to the rule of client legal 
privilege that requires a solicitor to divulge information obtained from a client if 
divulging that information would avoid the probable commission or concealment 
of a felony. If law enforcement authorities have concerns that a particular lawyer 
is prepared to assist a detainee in hindering the investigation or committing an 
offence, the Act enables this to be dealt with by way of a prohibited contact order. 

If, however, the Government determines to maintain a legislative base for 
monitoring, Legal Aid NSW would prefer an approach that restricts monitoring to 
those circumstances where the court considers it necessary. 

In relation to the nature of the threshold test, Legal Aid NSW has in previous 
submissions supported a test that requires the court to be satisfied that there is a 
high probability a detainee will use communications with his or her lawyer to 
facilitate acts of terrorism; or alternatively, a test that requires the court to be 
satisfied that there are reasonable grounds for believing that a detainee will use 
communications in this way. 

Thank you for the opportunity to provide these comments. 
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If you wish to discuss any aspect of this submission further please contact Brian 
Sandland, Director Criminal Law on (02) 9219 5732 .or via email at 
Brian.Sandland@legalaid.nsw.gov.au or Erin Gough, Senior Solicitor Policy on 
(02) 9219 5859 or at Erin.Gough@legalaid.ns~. 

Yours sincerely 

Alan Kirkland 
Chief Executive Officer 
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