
Mr Mark Johnstone 
Forensic Procedures Review 
Cl- Department of Justice and Attorney General 
GPO Box 6 
SYDNEY NSW 2001 

Dear Mr Johnstone 

Review of Forensic Procedures and Evidence in New South Wales 

Thank you for your letter of 19 April 2010 regarding the review of the regulation of 
forensic procedures and evidence in New South Wales. Legal Aid NSW has had the 
opportunity to read the proposals advanced on behalf of the Public Defenders and 
broadly supports those proposals. In addition, we make the following comments. 

Codification of covert sampling 

Legal Aid NSW supports the proposal advanced by the Public Defenders that a 
warrant process should be introduced for covert sampling, and submits that the 
collection of covert samples should be prohibited unless authorised by warrant. We 
further submit that a warrant should not be issued unless: 

• 	 it is likely that evidence will be interfered with or destroyed if the standard 
procedures set out in Parts 3 to BA of the Crimes (Forensic Procedures) Act 
2000 are followed, and 

• 	 such interference or destruction would substantially hinder the investigation. 

In addition to these and other standard restrictions, the following restrictions should 
apply: 

• 	 a requirement that there are reasonable grounds to believe that the procedure 
might produce evidence tending to confirm or disprove that the suspect has 
committed the offence; and 

• 	 a ban on collecting covert samples from a defendant who is already before 
the courts - whether for the same matter or for a different indictable offence to 
the one under investigation. 

Codification of "off database" analysis of profiles 

Legal Aid NSW shares the view of the Public Defenders that all analysis of DNA 
profiles should be codified, not just those undertaken by recourse to a DNA database 
system. 

One potential method of regulation is for "off database" matching to be subjected to 
its own codified rules. A simpler alternative would be to prohibit all DNA matching not 
undertaken by recourse to a DNA database system. This would guarantee that any 
two samples compared with each other are subject to appropriate legal protections. 
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National database matching 

An issue not raised by the Public Defenders is that of national database matching. At 
a time when the use of the National Criminal Investigation DNA Database (NCIDD) is 
increasing, it is important that NSW maintains rigorous control over its DNA profiles, 
and that national database standards are codified in legislation rather than in less 
transparent inter-governmental arrangements. 

Legal Aid NSW supports the introduction of legislation that ensures that: 

• 	 a sample cannot be matched with a profile from another jurisdiction where 
such matching would breach the regulations if both profiles were held within 
the NSW database; and 

• 	 a NSW profile cannot be shared unless the jurisdiction it is being shared with 
undertakes to impose the same conditions on its use, storage, retention and 
destruction as would apply had the profile remained in NSW. 

Conclusion 

Thank you for your invitation to make these submissions in this important area of law, 
and for the extension granted to complete our response. Legal Aid NSW would be 
grateful for the opportunity to comment on specific proposals once they have been 
drafted. If the Department wishes to discuss any aspect of this submission further 
please contact Erin Gough on (02) 9219 5859 or email 
Erin . Gough@legalaid.nsw.gov.au. 

Kirkland 

ours sincerely 

Chief Executive Officer 
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