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Overview of presentation 

 Role of Independent Children’s Lawyer (ICL) 

 ICL Guidelines 

 Role of Family Consultant (FC) 

 Commonalties and differences 

 What children and ICLs say 

 Possible explanations  

 Good Liaison between ICLs and FCs 
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Role of ICL 

 The lawyer appointed to represent and 

promote the best interests of a child in family 

law proceedings 
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What the Guidelines (2007)for ICLs          

say about ICL / FC interaction 

The ICL should seek to work together with any 

FC or external expert involved in the case to 

promote the best interests of the child 
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5.1  Information which should be 

explained to the child 

The ICL is to ensure that the child is aware that 
information provided by the child to the ICL in some 
circumstances may have to be communicated to the 
court, the child’s parents or other persons or agencies.  A 
strategy should be developed in consultation with any 
Family Consultant involved in the case and with the child 
as to the manner in which this is done 
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5.2  Limitations of the Role of the 

ICL 

The ICL should guard against stepping beyond his or 

her professional role and should seek guidance from 

a Family Consultant or other professional when 

necessary 
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5.3  Children’s views 

In preparing to make submissions on the evidence as to 
the weight to be placed on the views of the child, the ICL 
may consult with the single expert, FC or other relevant 
expert in relation to: 

 The content of the child’s views 

 The contexts in which those views both arise and are 
expressed 

 The willingness of the child to express views, and 

 Any relevant factors associated with the child’s 
capacity to communicate 
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6. General procedures to be followed 

when an ICL has been appointed  
6.1  Who should be advised? 

 
The ICL and any FC involved in the case have a 

mutual responsibility to initiate liaison to clarify roles 

and to identify any particular needs of the child 
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6.2  Meeting the child 

The assessment about whether, where and how to 

meet the child is a matter for the ICL.  An 

assessment may be made in consultation with any 

FC or other expert involved in the case 
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6.3  Consultation between the ICL  

and the FC 

A FC may be in a position to provide information to the 

ICL of the following if they have been involved in a 

Court event: 

 a preliminary overview of the dynamics of the 

separated family and the way this is impacting on 

the child 

 other agencies involved with the family 

 recommendations for case management 
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ICL/FC Consultation continued 

 whether the child should be involved in further 
counselling and/or whether therapy is indicated 

 whether there are any urgent issues; and 

 details of any child abuse notifications made 

 The ICL should liaise with any FC or other expert 
appointed to provide a report in the case. 
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6.5  Case Planning 

The ICL is to seek to develop a case plan at the 

earliest opportunity, where appropriate, in 

consultation with any FC or other expert involved 

in the case 

FAMILY COURT OF AUSTRALIA 
    FEDERAL CIRCUIT COURT OF AUSTRALIA 



13 

6.7  Reports 

The ICL’s communications with a FC or expert are 

not privileged.  Evidence of these communications 

may be included in a report or given in oral 

evidence 
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6.10  At the conclusion of proceedings 

 In appropriate circumstances the ICL has a 
responsibility to explain to the child, or to facilitate an 
explanation by a FC or other appropriate expert who 
has provided a report in the case:  

 the orders made by the Court  

 the effect of those orders 

 if submissions were made by the ICL that were 
contrary to the child’s wishes, the reasons for so 
doing; and  

 whether leave has been sought to provide copies of 
the orders, reasons for judgment of the Court and for 
any other material, including expert reports, to any 
relevant professional involved with the family and to 
whom the ICL intends to forward such material 
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6.10  At the conclusion of 

proceedings ~ continued 

 In consultation with a FC or an appropriate expert 

in the case, the ICL should determine who is the 

most appropriate person to explain the orders, 

taking into account their current respective 

relationships with the child 
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Role of Family Consultant 

A social scientist who: 

 provides preliminary information and assessments of 
families and of children’s best interests to the courts 

 prepares reports for court and attending court hearings 
to provide information, assistance and expert evidence 
to parties and the courts 

 provides advice to courts on case management and 
about the services provided to families by government, 
community and other agencies 

 assists families to resolve disputes about parenting 
arrangements after separation using a child focussed 
approach, where appropriate 
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Professional Directions for FCs –  

What it says about communicating with an ICL  

 ICL and the FC work together as a team in the best 

interests of children 

 FC can speak with the ICL independently of the 

lawyers for the parties to the proceedings 

 In both s11F interventions and family report matters 

discussion with the ICL is appropriate 

 It is appropriate for FCs to have separate discussions 

with ICLs at a court hearing 
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Commonalities between  

ICLs and FCs 

 We are both concerned with the best interests of 

children 

 We are both concerned about providing information 

and the best evidence to support decisions in 

children’s best interests 

 We both meet with children 

 We both identify risks and collaborate to get 

assistance for a child such as counselling, a 

developmental assessment, family therapy etc 
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Differences between ICLs and FCs 

 Different training and expertise 

 Family consultants have: 

 Developmental knowledge and knowledge about 

attachment in relation to children.  

 Awareness of issues around family relationships and 

family dynamics 

 Experience of working with families, adults and children 

in a variety of settings (not just court based) 

 Knowledge of services in the community to support the 

child and their family 
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Differences continued 

 ICL’s conversations with children can be confidential 

 FC’s conversations with, and observations of, children 

are admissible 

 FCs, due to their training and experience, are more 

able to put children’s views and behaviour into 

context of their family, developmental stage, maturity, 

etc. 

 Limitations for lawyers: 

 “Officers of the Court” 

 Admissibility issues 
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ICLs and FCs  

 Complementary roles  

 Listen to children and facilitate children’s 

opportunities to                                    

participate where                                                

appropriate 
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What having a say means to 

children 

 Feel listened to and have their experiences understood 
(Buchanan et al 2001; Fitzgerald & Graham, 2011; Office of 
Children’s Commissioner, 2011) 

 Want parents and judiciary to know what they say and 
many  did not want words interpreted by adults 
(ibid) 
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 Want to be involved but not make final decision 
(ibid) 

 Treated with respect and dignity 
(Smart, Neale & Wade, 2001) 
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What having a say means to 

children ~ continued 
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Study in relation to counsel for the 

child 

Gollop, Smith & Taylor 2000 study- small sample and non-

representative sample in New Zealand-107 children but 

 Child establishing good relationship with lawyer important to 

child 

 Few children mentioned feeling heard and listened to by 

lawyers 

 Of those who could recall interactions wanted to: be able to 

talk with the professional; feel clear about what was 

happening; understand the role; find the contact less 

distressing; feel listened to; receive feedback and not 

experience breaches of confidentiality 
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AIFS Study May 2013 

 Proportion of ICLs who had contact ‘often’ or 

‘always’ with relevant professionals (FC or expert) in 

last 3 cases – 75.8% Non legal professionals – 87% 

rated as important for ICLs to work with FC/expert. 

 The benefits of engaging with FCs/Experts were 

identified by ICLs as: 

1. Facilitating the exchange of information 

2. Gathering and assessing of information which helped 

ICLs  

3. Ascertaining the parenting arrangements that accord 

with the best interests of the child 
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AIFS Study May 2013 

 The significance and benefits of engaging with 

FCs/Experts were clear themes that emerged for both 

ICLs and non legal professionals. Focus on collaboration 

and co-operation, especially for FCs. 

Benefits of working together from FC’s perspective: 

 Co-joint  meeting reduces possibility of systems 

abuse/multiple interviews 

 Facilitation of cross checking of information and 

impressions 

 Facilitation of debriefing between professionals  

 Especially useful when doing Explanation of Orders 
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AIFS Study May 2013 

Some risks of working together identified by FCs: 

 Joint interview could lead to lower quality and/or depth of 

information 

 Different roles and come from different frameworks 

 If you have different views this may lead to confusion for 

the child and the parents 

Challenges 

 Need for clearer pathways, expectations and guidelines 

for co-operation 

 Need for flexibility and good communication 

 Mutual respect and acknowledgement of differences 
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Common Themes from AIFS’ ICL 

Study 

 Degree to which ICLs directly engage with children.  

 In NSW and Tasmania, ICLs encouraged to meet with 

children.  

 In Queensland, WA and                                                                   

SA, more common for ICLs                                                                                    

to view Family Consultants                                                                                   

as contact by which                                                                                             

children’s perspectives are                                                                          

known  
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 ICLs’ practice decisions to meet with children  

 ICLs’ level of expertise in dealing with children 

 Need to explain role, processes and orders to children 
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Common Themes from AIFS’ ICL 

Study ~ continued 
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Dr Nicola Ross’ research 

 Small qualitative study of reported practice by 18 
ICLs in NSW in 2006 

 Part of larger study of 35 child lawyers in family law, 
child protection and juvenile justice 

 Highlights differences in reported approaches of ICLs 
related to ethical orientations as ‘relational lawyers’ 
and/or ‘responsible lawyers’ 

 Identifies obstacles to ICLs forming professional 
relationships with children 
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Dr Nicola Ross’ research  

~ continued 

 Need to review preparation, training and 

selection of ICLs 

 ICLs implement discretion to involve children 

 Different approaches:  

 ‘relational’ and  

 ‘responsible’ 
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Relational approach 

Relational-focus more on children’s 

participation, responsibility to clients, their 

relationships and to the community as well as 

to the court 

FAMILY COURT OF AUSTRALIA 
    FEDERAL CIRCUIT COURT OF AUSTRALIA 



33 

Responsible approach 

Responsible - emphasised role in advocating on 

behalf of best interests of children, officer of court. 

Tend not to need to meet with child to support 

opportunities for child to participate 
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Some Considerations 

 Do these relational / responsible approaches also affect 

the way Independent Children’s Lawyers and Family 

Consultants work together? 

 Is time a factor? 

 Lack of understanding of respective                                 

roles? 

 Fear of saying too much, too little? 

 Respect for other’s expertise? 

 Need for inter professional training? 
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The practicalities of good Liaison between 

Family Consultants and Independent 

Children’s Lawyers 
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Case Planning (1) 

Following your appointment… 

 

 Who should write the report(s)? 

 Information gathering: 

 Subpoena 

 Witnesses 

 Relevant social science literature 

 Case management issues 

 Appropriate referrals 
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Case Planning (2)  

Following your meeting with the child… 

 

 How do the children want their views to be 

treated? 

 To CIC or not to CIC? 

 The report process: 

 children’s concerns and views 

 family violence and risk issues 
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After the report 

And before the hearing… 

 

 Management of crises and recent developments 

 Meeting with children before the hearing  

 Input and ideas: 

 Settlement negotiations 

 ICL’s proposed orders 

 More ideas for referrals 
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                     The hearing  

                                  (…and beyond) 

 The best time for cross-examination? 

 What’s in the issue? 

 Explaining orders to children 

FAMILY COURT OF AUSTRALIA 
    FEDERAL CIRCUIT COURT OF AUSTRALIA 



40 

Summary 

 Similarities and differences but complementary 

 Need: 

 focus on more ‘relational’ approach 

 communication with each other, role definition 

 commitment to working together 

 Training: - specific to role; interprofessional; 

ongoing 
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Any questions? 
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