
Mr Greg Byrne 
Director, Criminal Law - Justice Statement 
Department of Justice 
Level 24, 121 Exhibition Street 
MELBOURNE VIC 3000 

Sent via email: Greg.Byrne@justice.vic.gov.au 

Dear Mr Byrne 

Harmonisation of Criminal Appeals Legislation 

Thank you for the opportunity to provide comments on the Discussion Paper on 
Harmonisation of Criminal Appeals legislation prepared by the Harmonisation of 
Criminal Appeal Procedure Working Group of the Standing Committee of 
Attorneys-General. 

Legal Aid NSW would like to make the following comments in relation to Question 
1 (Appeals against Conviction). 

1 . The terms of the proposed new provision essentially mean that the operation 
of the proviso would be replaced with a single stage test which reverses the onus 
on establishing that a "substantial miscarriage of justice" has occurred. This is 
quite a significant amendment which would have the effect of placing the burden 
on the appellant of demonstrating that an appeal should be upheld once error is 
established on the basis that a "substantial miscarriage of justice" has resulted. 

Legal Aid NSW does not support the shift in persuasive burden that the new test 
requires and proposes that care be taken to make it clear that the practical 
burden on a convicted person to justify an appeal being upheld once error has 
been demonstrated should in practice be no greater than was previously the 
case. 

2. A model based on recent amendments to s.30AJ of the Federal Court of 
Australia Amendment (Criminal Jurisdiction) Act 2009 ("The Act'? would be a 
preferable approach to setting the terms of a new provision in respect of appeals 
against conviction. The relevant section is set out below: 

s.30AJ When to allow appeals 
(1) Appeals against conviction - The court must allow an appeal from a 
judgment convicting the accused if the Court is satisfied: 

(a) that the verdict of the jury (if any) should be set aside on the 
ground that it is unreasonable or cannot be supported having regard to the 
evidence; or 
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(b) that the judgment should be set aside on the ground of a wrong 
decision of any question of law; or 

(c) that there has been a substantial miscarriage ofjustice. 

(2) However, if the Court is satisfied of a matter in paragraph (1)(a) or (b) , 
the Court may dismiss the appeal if the Court is satisfied that there has not been 
a substantial miscarriage ofjustice. 

3. It would be of assistance if the court was given some legislative guidance on 
how a "substantial miscarriage of justice" is defined. For example, prior to the 
decision of the High Court in Weiss v R (2005) 223 ALR 662 it was widely 
understood to mean that an appellant had lost a real chance of an acquittal. 

4. The Victorian amendments appear to require leave in all cases. This is not 
the position in New South Wales. In particular, Section 5 (1) of the Criminal 
Appeal Act 1912 provides for a right of appeal in an appeal involving a question 
of law alone. Legal Aid NSW believes that our clients would benefit from 
retention of this provision. 

Thank you again for the invitation to make these submissions. Should you have 
any queries in relation to any aspect of this submission, please contact Brian 
Sandland, Director Criminal Law on 02 9219 5732 or email 
brian.sandland@legalaid.nsw.gov.au or Pauline Chau, Solicitor Legal Policy 
Branch on 02 9219 5695 or email pauline.chau@legalaid .nsw.gov.au. 

Yours sincerely 

Alan Kirkland 
Chief Executive Officer 




