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Dear Ms Calder and Mr Nixon 

 

Unfair Contract Terms in Insurance Contracts - Main Subject Matter Exemption 

 

The Consumer Action Law Centre (Consumer Action), the Insurance Law Service and Legal 

Aid New South Wales welcome the opportunity to comment on Treasury's options paper 

regarding the unfair contract terms in insurance contracts and the main subject matter 

exemption. 

 

We strongly recommend the Government implement Option 4—that the existing ASIC Act 

definition of 'main subject matter' apply to insurance contracts. All other options presented will fail 

to protect consumers from existing harm, mislead consumers into thinking they are protected 

from unfair terms in their standard form insurance contract and create significant confusion in the 

law. Our comments are detailed more fully below. 

 

Summary of key points 

 

 We strongly recommend Option 4—that the existing ASIC Act definition of 'main 

subject matter' apply to insurance contracts. Option 4 is: 

o the only option that reflects the existing understanding of 'main subject matter', 

and so the only option that can provide legal certainty for all parties; 

o the only option that meets the Government's purpose of providing a level of 

unfair terms protection in insurance contracts equivalent to that available in other 

financial services contracts; and 

o a balanced and proportionate response capable of protecting the legitimate 

interests of both consumers and industry. 

 

 We cannot support any of the other options in their current form. 

o None of the other options meet the requirements of consumer protection 

legislation. 

o Each of the other options artificially alter a useful and reliable common law 

definition of main subject matter and each will lead to new levels of legal 

uncertainty as to the parameters of the operation of the law. 
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o Options 1, 2 & 3, (and particularly Option 1) effectively carve-out the key aspects 

of insurance contracts, including most exclusions or conditions to cover, from 

review. 

 

 There is nothing ‘special’ about the insurance industry or insurance contracts. 

There is no sound argument why insurance should be carved out from economy-wide 

consumer protections, and on the contrary there are many good arguments against a 

carve-out. Further, the existing ASIC Act unfair terms provisions are a demonstrably 

reasonable and balanced approach—if enacted, terms which are reasonably necessary 

to protect the legitimate interests of insurers will not be struck down for unfairness. 

 

Purpose of reform 

The Government's draft Regulation Impact Statement on unfair terms in insurance contracts1 

stated that: 

The problem sought to be addressed is the current imbalance between protections offered under 

the existing regulation of insurance contracts and that which currently applies to other financial 

products and services, which may result in actual or potential disadvantage or loss to consumers 

due to insurance contracts containing terms that are harsh and/or unfair.
2
 

 

We draw from this that the Government's purpose in extending unfair contract terms to 

insurance contracts is to eliminate the stated imbalance by providing consumers with an 

equivalent level of unfair terms protection in insurance contracts as available when contracting 

for other financial services. This is consistent with the recommendation of the Senate 

Economics Legislation Committee in its 2009 report into the Trade Practices Amendment 

(Australian Consumer Law) Bill 2009.3 

 

The only option in Treasury's options paper that can achieve this outcome is option 4—

extending the existing ASIC Act definition of main subject matter to insurance contracts. 

 

Option 4 

We strongly recommend Option 4 because the ASIC Act definition: 

 is the only option that reflects the existing understanding of what 'main subject 

matter' means, and so the only option that can provide legal certainty for all parties; 

 meets the Government's purpose of providing an equivalent level of unfair terms 

protection in insurance contracts as exists in other financial services contracts; and 

 is a balanced and proportionate response capable of protecting the legitimate 

interests of both consumers and industry. 

 

 

                                                 
1
 Accessible from 

http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/2011/Unfair%20Terms
%20in%20Insurance%20Contracts/Key%20documents/PDF/2256ExposureDraft.ashx 
2
 At paragraph 2.1. 

3
 At paragraph 10.13. The report can be accessed at 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=economics_ctte/tpa
_consumer_law_09/report/index.htm 

http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/2011/Unfair%20Terms%20in%20Insurance%20Contracts/Key%20documents/PDF/2256ExposureDraft.ashx
http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/2011/Unfair%20Terms%20in%20Insurance%20Contracts/Key%20documents/PDF/2256ExposureDraft.ashx
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=economics_ctte/tpa_consumer_law_09/report/index.htm
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=economics_ctte/tpa_consumer_law_09/report/index.htm
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The purpose of the main subject matter exemption 

 

The main subject matter of an insurance contract is well defined by the common law in quite 

narrow and precise terms. The essence of an insurance bargain—the main subject matter—is 

where one person agrees in return for money to pay another person a sum of money on the 

happening of a specified event.4 For example, the main subject matter of a comprehensive 

motor vehicle insurance policy is that: 

 the product is insurance for a motor vehicle; 

 the insurance is comprehensive; 

 the policy is purchased for a specified sum. 

 

This common law definition is consistent with the purpose of main subject matter as outlined in 

Australian Consumer Law (ACL) and the ASIC Act. 

 

The law prevents review of the main subject matter of a contract on the grounds of unfairness 

for good reason. It would be unreasonable for a purchaser of comprehensive motor vehicle 

insurance to seek review because the upfront price is unfair, or because the policy insures a 

motor vehicle and not, for instance, a home. Neither are matters that could have been imposed 

on a consumer who was unaware the terms existed or was unwilling to accept them. 

 The explanatory memorandum to the ACL explains this principle: 

Main subject matter of the contract  

5.59 The exclusion of terms that define the main subject matter of a consumer contract ensures 

that a party cannot challenge a term concerning the basis for the existence of the contract.  

 

5.60 Where a party has decided to purchase the goods, services, land, financial services or 

financial products that are the subject of the contract, that party cannot then challenge the 

fairness of a term relating to the main subject matter of the contract at a later stage, given that the 

party had a choice of whether or not to make the purchase on the basis of what was offered. 

 

5.61 The main subject matter of the contract may include the decision to purchase a particular 

type of good, service, financial service or financial product, or a particular piece of land. It may 

also encompass a term that is necessary to give effect to the supply or grant, or without which, 

the supply or grant could not occur. 

 

A similar sentiment is expressed in unfair terms guidance from the UK Office of Fair Trading. 

That guidance explains the rationale for the UK's „core terms‟ exemption as follows: 

 

The purpose of the main subject matter and price exemption is to allow freedom of contract to 

prevail in relation to terms that are genuinely central to the bargain between the consumer and 

supplier. As such, the core terms exemption is seen as conditional upon such terms being 

expressed and presented in such a way as to ensure that they are, or at least capable of, being 

at the forefront of the consumers mind in deciding whether to enter the contract.  

 

The concern of the regulations is with the object or effect of terms, not their form. A term that has 

the mechanism of a price term or which purports to define what the consumer is buying, will not 

be treated as exempt if it is clearly calculated to produce the same effect as an unfair exclusion 

                                                 
4
 CCH Ltd, Australia & NZ Insurance Commentary (2010) at [1-160] 
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clause, penalty, variation clause or other objectionable term. This particularly applies to the 

termination charges that have the effect of unfair cancellation penalties.
5
 

 

Exclusions and conditions precedent to cover are rarely the main subject matter of an insurance 

contract 

 

In contrast to the terms that form the main subject matter, at the point of purchasing insurance 

(typically over the phone), no consumer has complete knowledge of the precise details of the 

scope of their cover. Consumers are generally not advised over the phone of the exclusions or 

conditions to which they will be bound in writing,. Without the safety net of standard form 

insurance contracts being vetted prior to issue for compliance with unfair terms provisions, 

consumers are unfairly left vulnerable to poorly worded exclusions and conditions, as 

sometimes contained within the fine print of standard form documents. 

 

Moreover, even if consumers are aware of the exact scope of the insurance cover offered, they 

would be in no position to negotiate the scope of cover or the wording of exclusions. Even the 

fully informed consumer would at some point grudgingly accept terms, exclusions and 

conditions they did not like rather than go without insurance. This is the nature of standard form 

contracts and the reason why unfair contract terms provisions have been developed to protect 

consumers entering into these types of contracts. This is the case in insurance as much as in 

any other industry. 

 

It should follow from the above that exclusions and conditions precedent to cover will rarely if 

ever be considered the main subject matter of an insurance contract. They are not (in the words 

of the Explanatory Memorandum quoted above) a term „concerning the basis for the existence 

of a contract‟. While exclusions and conditions precedent help define the scope of cover, they 

could not by any definition be considered the reason the transaction takes place. Nor could it be 

said that, in reference to an exclusion or condition precedent, the consumer „had a choice of 

whether or not to make the purchase on the basis of what was offered‟. 

 

To deem exclusions or conditions precedent to be the main subject matter would be artificial 

and incorrect at law. It would necessarily create confusion and would require an entirely new 

body of law to be developed defining „main subject matter‟ in insurance contracts, which would 

be different to the definition in any other industry, including other financial products and 

services. 

 

Strengths of the existing ASIC Act test 

 

A key aspect of this discussion not properly articulated in the Options Paper is the net effect of 

not enacting the existing ASIC test on unfairness.  

 

Option 4, and the ASIC Act test which sits behind it, more than adequately meets the needs of 

insurers and consumers in that it is a considered, proportionate, consistent and certain national 

response to national issue—unfair terms in standard form contracts: 

                                                 
5
 Office of Fair Trading (UK), September 2008, Unfair Contract Terms Guidance: Guidance for the Unfair 

Terms in Consumer Contracts Regulations 1999, Paragraphs 19.13-19.14. Accessed from 
http://www.oft.gov.uk/shared_oft/reports/unfair_contract_terms/oft311.pdf 
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 It is considered in that it incorporates a balancing test that considers rights and 

obligations of both parties. 

 

 It is proportionate in that it seeks to do no more than remove the harm or mischief—

namely, to remove such terms that are both create a substantial imbalance between the 

parties and are not necessary to protect legitimate business interests. 

 

 It is consistent in that it would eliminate an existing regulatory carve-out and ensure we 

have one national Australian Consumer Law. The Productivity Commission estimated 

the net benefits of a national, consistent consumer policy framework to be in the order of 

$1.5-$4.5 Billion.6 

 

 It is certain because it draws on common law concepts like protection of legitimate 

interest. Courts and regulators know and understand how to apply such tests, such as 

enforcement of restraint of trade clauses in employment contracts. In insurance, the 

application of the existing test would be quite straight forward and clear, and not 

dissimilar in its effect to review of exclusion clauses for other purposes, like section 54 of 

the Insurance Contracts Act (which prohibits insurers from refusing to pay claims in 

certain circumstances). No other option presented within the Options Paper provides this 

level of certainty. 

 

Other options presented in the options paper 

General remarks 

In comparison to the clear benefits of enacting Option 4, none of the other options presented in 

the options paper meet the requirements of effective consumer protection legislation. Each 

artificially alter a useful and reliable common law definition of main subject matter and each will 

lead to new levels of legal uncertainty as to the parameters of the operation of the law. 

Given these concerns, we cannot support any of these options in their current form. 

The most telling aspect of enacting Option 1, 2 & 3, (and particularly Option 1) is that they would 

result in the carve-out of key aspects of insurance contracts, including most exclusions or 

conditions to cover. These are the very clauses that the unfair contract term provisions should 

be encouraging insurers to review to meet community standards of fairness. 

We believe that options 1, 2 and 3 would actually create a net detriment for consumers by giving 

them a false belief that they are protected by unfair terms legislation and take less care when 

purchasing.   

                                                 
6
 Productivity Commission (2008) Review of Australia's Consumer Policy Framework, Inquiry Report No 

45. Volume 2, page 323. Accessed from 
http://www.pc.gov.au/__data/assets/pdf_file/0008/79172/consumer2.pdf  

http://www.pc.gov.au/__data/assets/pdf_file/0008/79172/consumer2.pdf
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Option 1 

We are strongly opposed to Option 1, which proposes that any term which 'defines or 

circumscribes the insured risk and the insurer's liability' be considered the main subject matter 

of a contract and so immune from review as an unfair term. This option would actually protect 

insurers rather than consumers. Much like section 15 of the current Insurance Contracts Act, it 

will simply shield all relevant insurance contract terms from consumer protection legislation. 

 

Option 1 would, as explained above, result in an artificially broad definition of main subject 

matter that bears no relation the understood legal definition of this term. This would create many 

significant problems, such as: 

 effectively creating a new body of law on unfair terms and the definition of 'main subject 

matter' that applied only to insurance. This would create considerable uncertainty in the 

law for all parties; 

 by quarantining exclusions and conditions precedent from review, Option 1 would 

entirely fail to address the problem at hand—it is precisely the exclusions and conditions 

precedent in insurance contracts which create consumer complaints of unfairness; 

 encouraging regulatory avoidance—insurers will be able to frame any terms of 

substance as a term which 'defines or circumscribes the insured risk and the insurer's 

liability' to avoid the risk of having them struck out; 

 giving consumers a false sense of protection, because they would be informed that 

insurance contracts are protected by unfair contract law provisions but in fact receive no 

protection at all. 

 

For these reasons, we believe it is better to make no change at all than to introduce Option 1. 

 

Option 2 

 

It is not entirely clear to us what is proposed by Option 2. The proposal suggests that terms 

which are 'standard form' are available to be reviewed for fairness, while terms which are not 

'standard form' and are subject to genuine negotiation will be considered the 'main subject 

matter' of the contract and not subject to review. However, the discussion paper also states: 

 

standard cover terms would be automatically included in the „main subject matter‟ of a contract, 

however any deviations from these terms would be subject to the broader standard form term 

regime. 

 

It is not clear to us whether this is referring to standard cover pursuant to the Insurance 

Contracts Act.  

 

If the former interpretation is correct, it appears the intent of this option is to prompt insurers to 

make certain terms open for negotiation, and in doing so offer a choice to consumers of whether 

to accept them or not.  

 

However, we are concerned this approach suffers from some real practical difficulties. For the 

vast majority of consumer contracts, including insurance contracts, individual consumers simply 

do not have the time, expertise or market power to genuinely negotiate terms with insurers. 

Option 2 may create a situation where standard form contracts include a number of terms which 
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are nominally 'for negotiation' but are practically set by the insurers and agreed by consumers. It 

will not make these terms any more negotiable than they are now.  

 

The net impact of Option 2 may be to allow insurers to explicitly quarantine terms from review.  

 

Option 3 

We strongly oppose option 3. Option 3 would define the main subject matter exemption as 

applying to terms which are 'substantially the same as the consumer reasonably expected'. We 

do not recommend this option because: 

 as above, it would create a separate body of law with a different definition of 'main 

subject matter', leading to significant confusion for all parties; 

 it would create considerable evidentiary problems for consumers or regulators bringing 

complaints—depending on how the exemption was drafted, each case would turn on 

what an individual consumer knew or reasonably expected under their unique 

circumstances; 

 if unfairness turned on what individual consumers 'reasonably expected', Option 3 may 

be useful in individual cases but will be unlikely to improve the drafting of terms across 

the industry as a whole; 

 Option 3 does not address one of the key problems with standard form contracts: that 

even a well informed consumer cannot negotiate terms in a standard form contract and 

so will often be forced to accept terms they do not agree with (or go without insurance 

entirely). A term which is patently unfair would be unreviewable if it was demonstrated 

that the consumer knew it existed. 

Option 5 

We oppose option 5. Option 5 would remove the exemption for main subject matter entirely, 

allowing consumers and ASIC to challenge any terms for unfairness. 

While at first glance this appears an attractive option for consumers, we do not recommend it 

because it would still create considerable uncertainty. Like the other options (apart from option 

4) it risks creating a new body of law on unfair terms for insurance which is different to that in all 

other industries. While it is likely that common law concepts of main subject matter would still 

apply to insurance contracts if Option 5 were applied, a level of uncertainty would still be 

introduced that would not come with Option 4. 

 

Illustration - case studies under Option 1 and Option 4 

 

To illustrate the practical difference between Option 1 and option 4, we have applied each test 

to case studies from our casework experience. 

 

As these case studies demonstrate, terms which appear unfair by any lay definition of those 

words (or indeed under the definition in the ASIC Act), would be protected from review on the 

grounds of unfairness where Option 1 applied. 
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Case study 1 - Ben (March 2012) 

 

Ben (not his real name) insured his caravan by purchasing a product described as 

'fully comprehensive cover' from an insurer who claims to be a specialist caravan 

insurer. Towards the front of the PDS, a table named „Summary of Features and 

Benefits‟ claimed that the policy covered “Loss or damage to other people‟s property”. 

Section 3 of the PDS stated that the policy provided cover if: 

 

... an Australian court or other judicial body finds, or we accept in writing, that 

as a result of an accident, you, or another person using your caravan with your 

permission, is legally responsible to pay compensation for: 

 Loss or damage to property owned or controlled by someone else. 

 The death of, or bodily injury to, another person. 

 

After purchasing this policy, Ben was involved in an accident in which he was at fault. 

Ben's caravan came into contact with a parked car, causing damage to the caravan 

and $6,000 of damage the other vehicle. 

 

Our client advises that in an initial telephone call with the insurer, he was informed 

that his insurance would cover claims for both the damage to his caravan and the 

damage caused to the other vehicle. However, Ben later received correspondence 

from the insurer advising that the damage to his caravan was covered by his policy 

but the damage to the other vehicle was not. 

 

In rejecting this claim, the insurer relied on a clause within Section 3 of the PDS which 

says that they "will not pay" for third party property damage: 

 

if at the time of the accident, or immediately before the accident, your caravan was 

attached to a registered vehicle. 

 

It would be reasonable for consumers to wonder which incidents causing damage to 

third parties would be covered by a caravan insurance policy if not those which 

occurred when the caravan was attached to a vehicle. This exclusion appears to rule 

out cover for almost every situation where an accident involving the caravan caused 

harm to a third party.  

 

Ben has applied to have the rejection of his claim internally reviewed by the insurer. 

 

Option 1 

 Test: A term is unreviewable if it 'defines or circumscribes the insured risk and 

the insurer's liability under the contract of insurance' 

 Likely result: Not reviewable as an unfair term. The elements of section 3 

which a) claim that cover is made available for third party damage and b) 

exclude events that occur when the caravan is being towed are terms which 

'"define or circumscribe' the risk and liability.  
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Option 4 

 Test: Common law definition of main subject matter. 

 Likely result: It is open to a court to review section 3 as an unfair term. Section 

3 is not the basis for the existence of the contract, rather it assists to define the 

scope of cover. 

 

 

Case study – Sam (August 2009)  

Sam (name changed) had purchased third party property insurance cover for his car 

with a major insurer. Third party property insurance generally includes an 'Uninsured 

Motorist Extension' that covers damage to the insured vehicle if it is damaged in an 

accident that is the fault of another driver who is uninsured. For example, Sam's policy 

stated that his insurance provided a limited amount of cover for his car if damaged in 

a no fault accident with an uninsured vehicle. 

  

Sam was involved in an accident where he was not at fault. The police report on the 

incident, provided to the insurance company, stated that: 

 the other driver was on a learner's permit;  

 the other driver had a blood alcohol reading of .14; and  

 the accident occurred as a result of the other driver being on the wrong side of 

the road after running a red light.  

 

Sam also provided a copy of his statement to the police to his insurer, in which Sam 

stated that the other driver had produced a knife with a 10 to 15 centimetre blade at 

the scene of the accident. 

 

This evidence suggested that the other driver was at fault and also that it might not be 

safe for Sam to continue to communicate with the other driver. However, a term of the 

policy stated that: 

  

If the car is involved in a no fault accident with an uninsured vehicle, we will cover your 

damage up to $3000 or the market value of the car, whichever is the lesser, but only if 

you report the accident to the police and provide evidence that the other vehicle is 

uninsured.  

The insurer wrote to Sam stating that Sam must provide a letter from the third party 

stating that the third party was at fault for the incident and that he had no insurance 

cover, before Sam's claim would be accepted. 

Option 1 

 Test: A term is unreviewable if it "defines or circumscribes the insured risk and 

the insurer's liability under the contract of insurance" 

 Likely result: Not reviewable as an unfair term. This term circumscribes the 

insurer's liability by limiting cover to situations where the client has provided 

evidence that the other vehicle is uninsured. 
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Option 4 

 Test: Common law definition of main subject matter. 

 Likely result: It is open to a court to review this term as an unfair term. This 

term is a requirement the insured must meet to have a claim considered, it is 

not the basis for the existence of the contract. 

 

No 'special' nature to insurance 

General remarks 

It appears to us that options paper (or at least Options 1, 2 and 3 which are effectively industry 

carve-outs of different degrees) has been informed by an assumption that insurance contracts 

are a 'special' type of contract. We urge Government to avoid allowing an exception for the 

insurance industry unless it can clearly and publicly articulate why it is necessary or desirable. 

In our view there is simply no sound argument for any such carve-out. 

Conversely, there are a number of powerful arguments for applying the unfair contract term 

provisions in the ASIC Act to insurance contracts: 

 The unfair contract term provisions (as part of the national consumer policy framework) 

were always intended to apply nationwide and economy wide; 

 

 one potential argument for a carve-out—that the Insurance Contracts Act contains its 

own protections against unfair terms7—has been disputed. Despite those protections, 

consumer advocates have on numerous occasions presented evidence of unfair terms in 

insurance contracts; 

 

 another argument offered in favour of a carve-out—that having terms in standard 

contracts reviewed for unfairness may affect ability to access reinsurance—is a far 

smaller risk than it may appear, for the following reasons: 

o a term cannot be struck out if it is necessary to protect an insurer's legitimate 

interests. In addition to this hurdle, a consumer or regulator must also prove that 

a term would cause a significant imbalance between the parties, and that it would 

cause detriment if relied upon.8 

o insurers will presumably be given a suitable transition period to allow review of 

contracts, and targeted guidance could be provided by regulators to assist with 

this review9; and 

o it is unlikely that any challenge of an unfair term will be through the courts at first 

instance—it is far more likely that a challenge will come from a regulator warning 

an insurer that a term appears unfair and requesting that they amend it. Even if a 

                                                 
7
 Such as the duty of utmost good faith and the standard cover provisions 

8
 See ASIC Act section 12BG. 

9
 For example, see guidance provided by the UK's Financial Services Authority to insurers on use of the 

term 'consequential loss'. This guidance goes as far as suggesting wording of terms regarding 
consequential loss which would not, in the FSA's opinion, be unfair. Available at: 
http://www.fsa.gov.uk/pubs/other/consequential_loss.pdf 

http://www.fsa.gov.uk/pubs/other/consequential_loss.pdf
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consumer does launch court proceedings, most disputes still settle before 

hearing.  

 

 Similar arguments were raised by banks about the 'special' nature of banking products 

(that price is associated with risk), which were sensibly rejected by policy-makers; 

 

 Finally, this discussion deflects the debate from the key issue of concern; namely that 

consumers, competition and the economy at large benefit when consumers are 

protected from unfairly drafted standard form terms in insurance contracts. 

Assumption that contracts are an accurate reflection of risk 

At the heart of the argument in favour of quarantining key conditions and exclusions is the 

notion that in insurance, price is determined by an assumed level of risk, and contracts 

(including conditions and exclusions) are written on the basis of that risk. The argument that this 

creates a 'special' type of standard form contract is fallacious in that no account is made for the 

lack of accountability or otherwise of those that insurance contracts, including: 

 the success (or otherwise) of lawyers for the insurer to fairly reflect in their standard form 

contract the nature of their risk. We see many examples of poor drafting by lawyers for 

insurers, where terms simply don‟t reflect their underwriting guidelines 

 

For example, the Government's draft Regulation Impact Statement on unfair terms in 

insurance contracts contained the following example 

 

A comprehensive motor vehicle insurance policy contained an exclusion so that the main 

driver of the vehicle (who had a poor driving record) was not covered. The exclusion was 

not highlighted at the time of purchase.
10

  

 

 the legitimacy of particular clauses where underwriting is scant or non-existent. 

Historically, travel and consumer credit insurance have been two areas of concern. In 

particular, we have provided case studies in the past on the operation of 'unattended 

baggage' clauses in travel insurance contracts which essentially exclude cover for stolen 

baggage if the customer takes their eyes off the bags even for a moment. 

 

In one case heard by the Financial Ombudsman Service in 2009, a consumer whose 

luggage was stolen after he boarded a city transfer bus at Hong Kong airport and placed 

his luggage in the luggage rack on the lower level of the bus but sat on the top deck had 

his claim denied because he did not keep the luggage under observation.11
 In another 

case, a consumer's claim for one stolen bag was denied after he hailed a taxi on a road 

in Thailand to go to the airport and left his bags 3 to 6 metres away while he was 

haggling with the taxi driver over the fare, as the driver had pulled into the kerb slightly 

away from where he had been standing with his bags.12 

                                                 
10 At page 8.  
11

 Financial Ombudsman Service, General Insurance Division, Determination: Case No: 37465, 25 March 
2009. 
12

 Financial Ombudsman Service, General Insurance Division, Determination Case No: 36202, 25 
February 2009. 
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We have discussed this point in other submissions which are publicly available and can provide 

further detail if necessary. 

 

Burden of proof 

 

It is worth reiterating that under the ASIC Act definition contract terms cannot be struck down if 

they are necessary to protect a firm's legitimate interests, regardless of how unfair those terms 

may appear to consumers. This means that insurers will not be prevented from using exclusions 

and limitations to limit their risk. The only exclusions that unfair terms provisions will strike down 

are those which are proven both to be unfair to consumers and unnecessary for the insurer. 

 

This is a demonstrably reasonable and balanced approach to a genuine consumer problem. We 

fail to see why further amendments are required and we continue to question whether the 

industry can argue in good faith that this test—which applies to almost every other industry in 

Australia—somehow disadvantages them. 

 

We are not alone in holding this view. The following bodies and inquiries have also supported 

the extension of unfair contract terms provisions to insurance contracts:  

 Senate Economics Legislation Committee report into the Trade Practices Amendment 

(Australian Consumer Law) Bill 2009 (2009);13 

 Natural Disaster Insurance Review inquiry into flood insurance and related matters 

(2011);14  

 House of Representatives Committee on Social Policy and Legal Affairs inquiry into the 

operation of the insurance industry during disaster events (2012);15 and 

 The draft report of the Productivity Commission into Barriers to Effective Climate Change 

Adaptation (2012).16 

As the Senate Economics Committee recommended in 2009, 

 

the onus must be on those who do not believe that these provisions should cover insurance 

contracts—or at least be mirrored in the ICA—to prove their case
17

 

 

It should not be incumbent on consumer advocates to establish why insurers should be subject 

to nationwide consumer protections. Instead, it should be assumed that this law applies to 

insurers unless they can clearly show reasons for an exemption. In our view they have failed to 

meet that burden. 

 

 

                                                 
13

 At paragraph 10.13. 
14

 Recommendation 37. Report can be accessed from: 
http://www.ndir.gov.au/content/report/downloads/NDIR_final.pdf 
15

 At paragraph 7.22. Report can be accessed from 
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url
=spla/insurance/report/index.htm 
16

 At p 242-3. Report can be accessed at http://www.pc.gov.au/projects/inquiry/climate-change-
adaptation/draft 
17

 in its report on the Trade Practices Amendment (Australian Consumer Law) Bill 2009, paragraph 10.11. 

http://www.ndir.gov.au/content/report/downloads/NDIR_final.pdf
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=spla/insurance/report/index.htm
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=spla/insurance/report/index.htm
http://www.pc.gov.au/projects/inquiry/climate-change-adaptation/draft
http://www.pc.gov.au/projects/inquiry/climate-change-adaptation/draft
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Thank you for the opportunity to provide input on this process. Please contact us if you have any 

queries. Our contact details are in the appendix. 

 

Yours sincerely 

 

 

 
Gerard Brody 

Director, Policy and Campaigns 

Consumer Action Law Centre 

 

 

 

 

 

Katherine Lane 

Principal Solicitor 

Insurance Law Service 

 

 

 
Bill Grant 

CEO 

Legal Aid New South Wales 
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Appendix - About the contributors 

 

Consumer Action Law Centre 

Consumer Action is an independent, not-for-profit, campaign-focused casework and policy 

organisation.  Consumer Action provides free legal advice and representation to vulnerable and 

disadvantaged consumers across Victoria, and is the largest specialist consumer legal practice 

in Australia.  Consumer Action is also a nationally-recognised and influential policy and research 

body, pursuing a law reform agenda across a range of important consumer issues at a 

governmental level, in the media, and in the community directly. We also operate MoneyHelp, a 

not-for-profit financial counselling service funded by the Victorian Government to provide free, 

confidential and independent financial advice to Victorians experiencing financial difficulty. 

 

Contact: David Leermakers, Senior Policy Officer, 03 9670 5088 or 

david@consumeraction.org.au  

 

Insurance Law Service 

The Consumer Credit Legal Centre is a community legal centre that also maintains a project 

called the Insurance Law Service (“ILS”). The ILS is funded by the Legal Aid Commission of 

NSW and the Commonwealth Attorney-General‟s Department through the Community Legal 

Services Program.  The ILS is a national service and has provided telephone advice in the 

course of over 7,000 calls since its inception in mid 2007 and finalised more than 450 casework 

files. Advice is provided free of charge on a 1300 number available throughout Australia. 

 

Contact: Katherine Lane, Principal Solicitor, 02 8204 1350 or kat.lane@cclcnsw.org.au 

 

Legal Aid New South Wales 

The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent statutory 

body established under the Legal Aid Commission Act 1979 (NSW) to provide legal assistance, 

with a particular focus on the needs of people who are economically or socially disadvantaged. 

Legal Aid NSW provides information, community legal education, advice, minor assistance and 

representation, through a large in-house legal practice and private practitioners. Legal Aid NSW 

also funds a number of services provided by non-government organisations, including 36 

community legal centres and 28 women's domestic violence court advocacy services. 

Legal Aid NSW has significant expertise in the area of insurance law, including a specialist 

insurance casework practice and policy work expertise.  National Legal Aid and Legal Aid 

Commissions have been strong advocates for the implementation of unfair terms in insurance 

contracts legislation for some considerable time.18 

                                                 
18

 National Legal Aid Submission to Unfair Terms In Insurance Contracts, 2010; NLA Submission to 
Senate Economics Legislation Committee, Trade Practices Amendment (Australian Consumer Law) Bill 
2009, NLA, August 2009; Submission to Senate Economics Legislation Committee, Trade Practices 
Amendment (Australian Consumer Law) Bill 2009, CALC, July 2009, Submission to Senate Economics 
Legislation Committee, Trade Practices Amendment (Australian Consumer Law) Bill 2009, Insurance Law 
Service, August 2009 


