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About Legal Aid NSW 

The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 

statutory body established under the Legal Aid Commission Act 1979 (NSW) to provide legal 

assistance, with a particular focus on the needs of people who are economically or socially 

disadvantaged.  

Legal Aid NSW provides information, community legal education, advice, minor assistance 

and representation, through a large in-house legal practice and private practitioners. Legal 

Aid NSW also funds a number of services provided by non-government organisations, 

including 36 community legal centres and 28 women's domestic violence court advocacy 

services. 

Introduction 

Legal Aid NSW welcomes the opportunity to provide comment on the proposed 

consolidation of the statutory and non-statutory financial assistance schemes administered 

by the Legal Aid Branch of the Commonwealth Attorney-General's Department (the Scheme) 

as set out in the Consultation paper – A new scheme for assistance with disbursements (the 

Consultation paper). The submission draws upon: 

1. The experience of Legal Aid NSW solicitors in relevant jurisdictions; and 

2. Those aspects of current Legal Aid NSW policy or guidelines which may be relevant 

(or more generally of interest) to the Attorney-General's Department in its 

development of eligibility parameters for the Scheme.  

Legal Aid NSW publishes specific guidelines in relation to interaction of the current Scheme 

and Legal Aid NSW eligibility policy.1 These are reproduced in Appendix A. 

For further discussion of any of the issues raised in this paper, please contact Tristan Webb, 

Policy and Project Officer, Legal and Policy Branch on (02) 9219 5695 

(tristan.webb@legalaid.nsw.gov.au) or Annmarie Lumsden, Executive Director, Strategic 

Policy, Planning and Management Reporting Division on (02) 9219 6324 

(annmarie.lumsden@legalaid.nsw.gov.au).  

                                            
1 Legal Aid NSW Policy Online Guidelines at 1.10, 2.19, 3.11. Available at: <http://www.legalaid.nsw.gov.au/for-

lawyers/policyonline/guidelines> 

mailto:tristan.webb@legalaid.nsw.gov.au
mailto:annmarie.lumsden@legalaid.nsw.gov.au
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines
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Who can apply? 

1. Should any other types of applicants be included? 

Legal Aid NSW notes that the current Commonwealth Public Interest and Test Cases 

Scheme Guidelines and Conditions allow for the following types of applicants:   

 individuals  

 partnerships  

 companies  

 small businesses, and  

 common purpose groups such as consumer groups or environmental groups.  

Legal Aid NSW submits that the new Scheme should accommodate applications from the 

same type of applicants. 

Legal Aid NSW also submits that the new Scheme should allow for applications from 

corporations and members of unincorporated associations. Guidance would be necessary 

on how any means test may be applied to such applicants.   

Eligible case types 

2. Should any other types of cases relevant to Commonwealth law be eligible for 

assistance? 

Legal Aid NSW submits that the new Scheme should not result in any diminution in the 

scope of matters currently covered in the six non-statutory schemes and twenty statutory 

schemes. No specific recommendations are made for additional matters to be included in the 

scope of the new Scheme. 

What is a disbursement? 

3. What are the types of disbursements that generally arise in the course of a 

Commonwealth law matter? 

Legal Aid NSW submits that disbursements covered by the new Scheme should include, but 

not be limited to: 

 Filing and other court fees 

 Medico-legal reports (including recidivism reports) 

 Mediator fees 

 Information/Freedom of Information applications 

 Interpreter and translation fees 

 Travel costs 

 Witness fees/costs including expert witness attendance fees and overseas travel if 

applicable 
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 Transcription fees 

 Appeal book preparation costs 

 Conduct money for subpoena of documents, and 

 Photocopying 

4. Should counsel fees be considered a disbursement for the purposes of this 

scheme? 

Legal Aid NSW notes that counsel fees can be a significant cost, particularly in complex 

Commonwealth law litigation. While a number of law firms have significant pro bono 

resources and budgets, counsel who operate as sole practitioners are less likely to have 

capacity to act for parties on a pro bono basis. 

As such, Legal Aid NSW is of the view that exclusion of counsel fees from the Scheme could 

result in a barrier to access to justice. Accordingly, Legal Aid NSW submits that counsel fees 

should be considered a disbursement for the purposes of the Scheme.  

Determination of exceptional 

5. Of the Commonwealth law matters suggested for inclusion in the new scheme, 

should any additional matters be considered 'exceptional', and therefore 

appropriate to attract legal representation costs as well as assistance for 

disbursements? 

Legal Aid NSW notes that the Consultation paper specifies that assistance for legal 

representation costs will continue to be available to Australian's overseas who are at risk of 

receiving the death penalty or lengthy imprisonment under the Special Circumstances 

(Overseas) Scheme, and overseas child custody removal matters under the Overseas 

Custody (Child Removal) Scheme. 

In addition, Legal Aid NSW notes that legal representation costs including solicitor costs, 

and, if the matter is complex, counsel fees, are available under the Commonwealth Public 

Interest and Test Case Scheme for cases involving questions arising under a law of the 

Commonwealth which, in the opinion of the Attorney-General, are of public importance either 

because they raise matters in the public interest or the questions are in the nature of a test 

case.  Legal Aid is of the view that it is essential that legal representation costs continue to 

be available for such cases. 

Legal Aid NSW submits that, in preference to identifying additional matter types which may 

be considered 'exceptional' and therefore attract support for legal representation costs, a 

specific 'legal representation cost' merit test which could be applied to all matter types in the 

Scheme.  

Given the financial constraints of the new Scheme, the 'legal representation cost' merit test 

could be more stringent than the merit test for disbursement assistance. Such an approach 

would be a more appropriate way of ensuring efficient and equitable distribution of limited 

funding whilst simultaneously addressing the access to justice objectives of the new 

Scheme.  
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The components of the 'legal representation cost' merits test could incorporate the elements 

currently included in the Special Circumstances (Overseas) Scheme.  As applicable, the 

elements could include: 

 where there are special circumstances which lead to the conclusion that there is a 

moral obligation on the Commonwealth to make a payment (such as, but not limited 

to, circumstances of a potential death penalty, life sentence or lengthy 

imprisonment), or 

 where the merits of the applicant’s case for which the assistance is sought, and the 

circumstances of the applicant are such that, in the Attorney-General’s opinion, 

there are compassionate grounds for the Commonwealth meeting some or all of the 

costs. 

The key difference with this approach is that, should these conditions be satisfied in any 

matters included in the Scheme, assistance should be provided for legal representation 

costs. 

In addition, the 'legal representation cost' merits test could incorporate as separate 

alternative elements the circumstances in which these costs are available under current 

schemes, including the Commonwealth Public Interest and Test Case Scheme and the 

Overseas Custody (Child Removal) Scheme.  

Eligibility for assistance – means testing 

6. What should be in a means test? Would any existing means tests be useful in 

this new scheme? 

Means test structure 

Legal Aid NSW submits that the means test for the Scheme should be founded on a core 

principle of assessment of the individual's capacity to pay for the ordinary professional cost 

of the legal service. As such, the means test should consider the income and assets of the 

applicant in relation to an estimated cost for the matter type.2  

Legal Aid NSW submits that incorporating some consideration of different cost-categories is 

necessary. Cost-categories provide recognition in the means test that capacity to privately 

fund a matter is relative to its cost. The more expensive a matter the greater the income 

(and/or assets) required to afford it.  

A means test model which meets these requirements, albeit with only three estimated     

cost-categories, forms the basis of the 'National Means Test' approach used in the legal aid 

commissions in Victoria, South Australia, Western Australia, Northern Territory, Australian 

Capital Territory and New South Wales.3  

                                            
2   Where the professional fee services are provided on a pro bono basis the assessment of capacity to pay for the 

ordinary professional cost of the service should be limited to assessment of capacity to pay for the cost of 

disbursements.  
3  Legal Aid NSW notes that the National Means Test approach used in NSW does not make use of multiple cost 

categories. 
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Legal Aid NSW submits that the means test used in the Scheme could be modelled on the 

National Means Test but incorporate more than three cost-categories. Cost-categories could 

be included as an automatic component of the test or a factor to be considered in a 

discretionary process in light of submissions made by the applicant relating to estimated 

cost. 

Legal Aid NSW notes that incorporating an estimated cost for matter types may be difficult 

as there is a deficiency in systematic collection of legal costs data in Australia.4 The limited 

available data does suggest that there is likely to be a significant range in the overall costs of 

matters covered by the Scheme. For example, Legal Aid NSW notes that disbursement 

costs for applicants in the Federal Court were estimated by the Commonwealth        

Attorney-General's Department to range between $27 to $625,135, with an average of 

$27,525 and a median of $6,055.5  

Income test 

Legal Aid NSW submits that the current 'disposable' income test be retained in the new 

Scheme. According to this approach an applicant's disposable income is calculated 

according to a formula of: 

Gross weekly income less allowed weekly (non-discretionary) expenses 

Legal Aid NSW notes that the current application form requests information on the following 

'weekly commitments': 

 Tax (including Medicare)  

 Rent 

 Mortgage payments on dwelling in which applicant lives 

 Board or lodging 

 Maintenance payments to spouse and/or children of applicant 

 Payments under hire-purchase and credit sales agreements, loan agreements for 

motor vehicles(s), household goods and furniture 

 Superannuation and life insurance, other insurance 

 Childminding fees paid to enable income to be earned 

 Garnishee or other court orders 

 Other commitments (e.g. business expenses) 

Legal Aid NSW supports the retention of all of these factors as expenses in the income test. 

Legal Aid NSW submits that the following additional factors should also be considered in the 

calculation of an applicant's disposable income: 

 Dependant allowance – An amount reflecting the cost of any dependants 

 A deduction for disability costs – Allowance for the additional financial burden of 

medical or other disability related costs 

                                            
4  Attorney-General's Department (2009) A Strategic Framework for Access to Justice in the Federal Civil Justice 

System, Commonwealth of Australia, Canberra at p. 40. 
5  Ibid at p. 41. Figures are reported in 2007/08 dollars. 
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Assets test 

Legal Aid NSW submits that an assets test be retained as part of the means test for the new 

Scheme. The test should exclude the value of assets considered 'non-discretionary', such as 

those listed at 5.10 of the Commonwealth Public Interest and Test Cases Scheme 

Guidelines and Conditions. 

Centrelink beneficiaries 

Legal Aid NSW notes that consideration is being given to a rule that allows for applicants 

whose primary source of income is a Centrelink benefit to be deemed to have met a means 

test without further detailed assessment (known as 'passporting' in other jurisdictions6).  

Legal Aid NSW supports the passporting of applicants whose primary source of income is a 

Centrelink benefit and notes the significant administrative efficiencies of this approach.  

Eligibility for assistance – merits test 

7. What considerations should be included in a merits test? 

The Consultation paper notes that it would be possible for two merit tests to be incorporated 

in the new Scheme. A less stringent test could be applied for assessment of eligibility for 

disbursement financial assistance and a more stringent approach for assessment of 

eligibility for legal representation costs. As discussed in question 5 above Legal Aid NSW 

would support this approach in preference to the apparent alternative that legal 

representation costs only be available for particular types of matters.  

Legal Aid NSW notes that the following merit factors are listed in the consultation paper: 

1. The likelihood of a successful court or negotiated outcome 

A 'reasonable prospect of success' test is a well established legal assistance 

eligibility test and often forms part of the decision process regarding the provision of 

legal aid. While the meaning of the test is well understood Legal Aid NSW notes that 

it can be somewhat difficult to apply in 'test case' circumstances. As such, Legal Aid 

NSW submits that the merit test should consider this factor but that it should not be a 

necessary requirement for eligibility for assistance for test cases. 

2. Whether a matter impacts on a large section of the public 

Legal Aid NSW supports this as a component of a merit test without the qualifier to 

the words 'a large section'. This component of the test should include consideration 

of the potential benefit to the public of having an important question of law resolved 

(or detriment to the public, or sections of the public, of not having the question 

resolved). 

                                            
6  See for example Northern Ireland Legal Services Commission (2007) Financial Eligibility for Civil Legal Aid in 

Northern Ireland: A Consultation Paper on Proposals for Reform accessed May 2012 at < 

http://www.nilsc.org.uk/uploads/consultation/documents/Fncl%20Elgblty_screen.pdf> 

http://www.nilsc.org.uk/uploads/consultation/documents/Fncl%20Elgblty_screen.pdf
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3. Whether instituting Court proceedings is the best way to resolve an issue 

Legal Aid NSW would not oppose this as a factor in the test. However, this element 

should include consideration of whether any alternatives are reasonably available to 

the applicant and are capable of providing similar enforceable remedies.  

In addition, Legal Aid NSW submits that the test could consider the following non-

exhaustive, factors: 

4. Benefit/detriment to the applicant 

Legal Aid NSW supports this as a component of any merit test. It should be a critical 
consideration where the potential 'detriment' to an applicant may extend to a death 
penalty or custodial sentences considered extraordinary in reference to Australian 
norms.  

5. Whether the case is a suitable vehicle for establishing a new legal precedent. 

6. Any benefit/detriment to any children associated with the applicant or the matter. 

Amount of assistance – prescribed amounts and capping 

8. What would be an appropriate maximum amount for the types of disbursements 

likely to be incurred? 

Legal Aid NSW has no comment to make in relation to this issue, save to say that there 

should be a discretion to exceed the prescribed limit on an item of disbursement or on the 

total amount payable in a grant and the exercise of that discretion should be guided by 

access to justice principles. 

9. What would be an appropriate maximum amount for the total grant amount in 

particular circumstances? A limit would need to recognise the level of 

assistance required by the applicant in the context of a limited funding 

allocation. 

Legal Aid NSW has no comment to make in relation to this issue. 

Administration of assistance 

10. Are the proposed payment arrangements feasible for the payment of 

disbursements likely to be covered by the new scheme? 

Legal Aid NSW is of the view that the proposed payment arrangements for the payment of 

disbursements likely to be covered by the new scheme are feasible.   

Legal Aid NSW notes that while the approach is to provide reimbursement for disbursements 

paid, in limited circumstances the Scheme will allow advance payment or for the Department 

to make direct payment to a provider.  Criteria relevant to circumstances in which advance 

payment or direct payment will be made should be guided by access to justice principles.  
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11. Are there other payment arrangements you would like to see considered? 

Legal Aid NSW has no comment to make in relation to this issue. 

Additional comments 

12. Exposure to adverse costs orders 

Available evidence suggests that the risk of adverse costs orders acts as a significant 

deterrent to litigation.7 The access to justice objectives of the new Scheme could be 

significantly enhanced by including some mechanism for addressing the barrier of adverse 

costs orders. 

13. Confidentiality and privilege issues 

Both the current and proposed requirements for assessing eligibility for the Scheme may 

require the provision of information protected by legal professional privilege, such as counsel 

advice. Legal Aid NSW submits that the new Scheme should consider the potential 'waiver-

of-privilege' implications of any eligibility assessment requirements. 

14. Further consultation 

In a letter dated 18 May 2012 in response to the Consultation paper, National Legal Aid 

expressed concern that the intention of the proposed new scheme is to reduce the level of 

funding available to the matters which are the subject of the existing schemes and that the 

proposed changes have the potential to impact on the business of legal aid commissions.   

Legal Aid NSW would welcome the opportunity to further comment on the parameters of the 

new scheme that are proposed following this consultation.  

Conclusion 

Legal Aid NSW supports consolidation of the statutory and non-statutory financial assistance 

schemes administered by the Legal Aid Branch of the Commonwealth Attorney-General's 

Department (the Scheme).  

An objective of the new scheme is to enhance access to justice and support for pro bono 

work by assisting with the potentially prohibitive cost of disbursements. However, Legal Aid 

NSW notes that while a number of law firms have significant pro bono resources and 

budgets, counsel who operate as sole practitioners are less likely to have the capacity to act 

for parties on a pro bono basis. Counsel fees can be a significant cost in complex 

Commonwealth law litigation and exclusion of counsel fees from as a disbursement payable 

under the Scheme could result in a barrier to access to justice. Accordingly, counsel fees 

should be a disbursement for the purposes of the Scheme. This is particularly important for 

public interest and test cases.   

                                            
7  See for example: The Senate Legal and Constitutional Affairs References Committee (2009) Access to Justice, 

Commonwealth of Australia, Canberra at 4.24 – 4.38. 
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Legal Aid NSW submits that a specific 'legal representation cost' merit test could be applied 

to all matter types in the Scheme. Given the financial constraints of the new Scheme, the 

'legal representation cost' merit test could be a more stringent test than the merit test for 

disbursement assistance. Such an approach would be a more appropriate way of ensuring 

efficient and equitable distribution of limited funding whilst simultaneously addressing the 

access to justice objectives of the new Scheme.  

Finally, as changes to the existing schemes have the potential to impact on the business of 

legal aid commissions, Legal Aid NSW would welcome the opportunity to further comment 

on the parameters of the new scheme that are proposed following this consultation. 
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Appendix A – Legal Aid NSW guidelines exerts 

Criminal law guidelines8 

1.10. Statutory and administrative financial assistance schemes by the 
Commonwealth Attorney-General - Administered by the Legal Aid Branch 

 
1.10.1 Financial assistance direct from Commonwealth Attorney General  
1.10.2 Statutory Schemes providing financial assistance direct from Attorney-General  
1.10.3 Native Title Funding Schemes available through the Commonwealth Attorney-
General  
1.10.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW  
1.10.5 Applications to the Legal Aid Branch and criteria for determination of applications  
1.10.6 Time limits  

1.10.1 Financial assistance direct from Commonwealth Attorney General 

Financial assistance is available direct from the Commonwealth Attorney-General in limited 
categories of proceedings. This assistance is administered by the Legal Aid Branch and is 
provided under a number of statutory and administrative (non-statutory) schemes. 

1.10.2 Statutory Schemes providing financial assistance direct from Attorney-General 

There are a number of Statutory Schemes through which the Commonwealth Government 
provides financial assistance to people requiring help to address matters involving 
Commonwealth law, or in circumstances that give rise to a special Commonwealth interest 
and legal aid is not available. 

Information about the schemes can be viewed on the Federal Attorney-General's website. 

1.10.3 Native Title Funding Schemes available through the Commonwealth Attorney-
General 

Financial assistance may be provided to a party or a person who intends to become a party 
to an enquiry, mediation or proceedings relating to native title, including an Indigenous land-
use agreement or an agreement about certain rights of access for traditional purposes, or 
who are in dispute with another person about such rights of access. 

For information about the Scheme see the Federal Attorney General website. 

1.10.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW 

In considering whether to make a grant of aid Legal Aid NSW may take into account whether 
funding is available from another Commonwealth scheme such as the Commonwealth 
Public Interest and Test Cases Scheme. Cases seeking special funding for a public interest 
or test case under a law of the Commonwealth must be referred to the Legal Aid Branch. 

                                            
8  Legal Aid NSW 'Policy Online. Guidelines: Criminal Law Matters' at 1.10. Accessed 14 May 2012 at 

<http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-

administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-

aid-branch> 

http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#1.10.1 Financial assistance direct from Commonwealth Attorney General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#1.10.2 Statutory Schemes providing financial assistance direct from Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#1.10.3 Native Title Funding Schemes available through the Commonwealth Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#1.10.3 Native Title Funding Schemes available through the Commonwealth Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#1.10.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#1.10.5 Applications to the Legal Aid Branch and criteria for determination of applications
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#1.10.6 Time limits
http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance
http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/1.-criminal-law-matters/1.10.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
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Where Legal Aid NSW refuses to grant legal aid and/or a Legal Aid Review Committee 
dismisses any appeal against such a refusal, the application for legal aid is to be referred by 
Legal Aid NSW to the Legal Aid Branch for consideration. 

For information on public interest and test cases see Guidelines at page 12: Guidelines for 
Provision of Assistance by the Commonwealth for Legal and Related Expenses under the 
Commonwealth Public Interest and Test Cases Schemes 

1.10.5 Applications to the Legal Aid Branch and criteria for determination of 
applications 

Address applications under these schemes to: 

Assistant Secretary 

Legal Aid Branch 

Financial Assistance Section 

Attorney General's Department 

National Circuit 

BARTON ACT 2600 

Telephone: (02) 6250 6770 

The criteria for determining applications under these schemes vary considerably. For the 
guidelines appropriate to each scheme and information regarding costs contact the Legal 
Aid Branch. 

See Attorney-General's website. 

1.10.6 Time limits 

Applicants who have applied to Legal Aid NSW are to be advised to contact the Legal Aid 
Branch as soon as possible because time limits may apply. 

 
 

 

  

http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance
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Family law guidelines9 

2.19. Statutory and administrative financial assistance schemes by the 
Commonwealth Attorney-General - Administered by the Legal Aid Branch 

 
2.19.1 Financial assistance direct from Commonwealth Attorney General  
2.19.2 Statutory Schemes providing financial assistance direct from Attorney-General  
2.19.3 Native Title Funding Schemes available through the Commonwealth Attorney-
General  
2.19.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW  
2.19.5 Applications to the Legal Aid Branch and criteria for determination of applications  
2.19.6 Time limits  

2.19.1 Financial assistance direct from Commonwealth Attorney General 

Financial assistance is available direct from the Commonwealth Attorney-General in limited 
categories of proceedings. This assistance is administered by the Legal Aid Branch and is 
provided under a number of statutory and administrative (non-statutory) schemes. 

2.19.2 Statutory Schemes providing financial assistance direct from Attorney-General 

There are a number of Statutory Schemes through which the Commonwealth Government 
provides financial assistance to people requiring help to address matters involving 
Commonwealth law, or in circumstances that give rise to a special Commonwealth interest 
and legal aid is not available. 

Information about the schemes can be viewed on the Federal Attorney-General's website. 

2.19.3 Native Title Funding Schemes available through the Commonwealth Attorney-
General 

Financial assistance may be provided to a party or a person who intends to become a party 
to an enquiry, mediation or proceedings relating to native title, including an Indigenous land-
use agreement or an agreement about certain rights of access for traditional purposes, or 
who are in dispute with another person about such rights of access. 

For information about the Scheme see the Federal Attorney General website. 

2.19.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW 

In considering whether to make a grant of aid Legal Aid NSW may take into account whether 
funding is available from another Commonwealth scheme such as the Commonwealth 
Public Interest and Test Cases Scheme. Cases seeking special funding for a public interest 
or test case under a law of the Commonwealth must be referred to the Legal Aid Branch. 

Where Legal Aid NSW refuses to grant legal aid and/or a Legal Aid Review Committee 
dismisses any appeal against such a refusal, the application for legal aid is to be referred by 
Legal Aid NSW to the Legal Aid Branch for consideration. 

                                            
9  Legal Aid NSW 'Policy Online. Guidelines: Family Law Matters at 2.19. Accessed 14 May 2012 at  

< http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-

administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-

aid-branch> 

http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#2.19.1 Financial assistance direct from Commonwealth Attorney General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#2.19.2 Statutory Schemes providing financial assistance direct from Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#2.19.3 Native Title Funding Schemes available through the Commonwealth Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#2.19.3 Native Title Funding Schemes available through the Commonwealth Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#2.19.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#2.19.5 Applications to the Legal Aid Branch and criteria for determination of applications
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#2.19.6 Time limits
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/2.-family-law-matters/2.20.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
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For information on public interest and test cases see Guidelines at page 12: Guidelines for 
Provision of Assistance by the Commonwealth for Legal and Related Expenses under the 
Commonwealth Public Interest and Test Cases Schemes 

2.19.5 Applications to the Legal Aid Branch and criteria for determination of 
applications 

Address applications under these schemes to: 

Assistant Secretary 

Legal Aid Branch 

Financial Assistance Section 

Attorney General's Department 

National Circuit 

BARTON ACT 2600 

Telephone: (02) 6250 6770 

The criteria for determining applications under these schemes vary considerably. For the 
guidelines appropriate to each scheme and information regarding costs contact the Legal 
Aid Branch. 

See Attorney-General's website. 

2.19.6 Time limits 

Applicants who have applied to Legal Aid NSW are to be advised to contact the Legal Aid 
Branch as soon as possible because time limits may apply. 

 
 

  

http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance%20TARGET=
http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance%20TARGET=
http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance%20TARGET=
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Civil law guidelines10 

3.11. Statutory and administrative financial assistance schemes by the 
Commonwealth Attorney-General - Administered by the Legal Aid Branch 

 
3.11.1 Financial assistance direct from Commonwealth Attorney General  
3.11.2 Statutory Schemes providing financial assistance direct from Attorney-General  
3.11.3 Native Title Funding Schemes available through the Commonwealth Attorney-
General  
3.11.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW  
3.11.5 Applications to the Legal Aid Branch and criteria for determination of applications  
3.11.6 Time limits  

3.11.1 Financial assistance direct from Commonwealth Attorney General 

Financial assistance is available direct from the Commonwealth Attorney-General in limited 
categories of proceedings. This assistance is administered by the Legal Aid Branch and is 
provided under a number of statutory and administrative (non-statutory) schemes. 

3.11.2 Statutory Schemes providing financial assistance direct from Attorney-General 

There are a number of Statutory Schemes through which the Commonwealth Government 
provides financial assistance to people requiring help to address matters involving 
Commonwealth law, or in circumstances that give rise to a special Commonwealth interest 
and legal aid is not available. 

Information about the schemes can be viewed on the Federal Attorney-General's website. 

3.11.3 Native Title Funding Schemes available through the Commonwealth Attorney-
General 

Financial assistance may be provided to a party or a person who intends to become a party 
to an enquiry, mediation or proceedings relating to native title, including an Indigenous land-
use agreement or an agreement about certain rights of access for traditional purposes, or 
who are in dispute with another person about such rights of access. 

For information about the Scheme see the Federal Attorney General website. 

3.11.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW 

In considering whether to make a grant of aid Legal Aid NSW may take into account whether 
funding is available from another Commonwealth scheme such as the Commonwealth 
Public Interest and Test Cases Scheme. Cases seeking special funding for a public interest 
or test case under a law of the Commonwealth must be referred to the Legal Aid Branch. 

Where Legal Aid NSW refuses to grant legal aid and/or a Legal Aid Review Committee 
dismisses any appeal against such a refusal, the application for legal aid is to be referred by 
Legal Aid NSW to the Legal Aid Branch for consideration. 

                                            
10  Legal Aid NSW 'Policy Online. Guidelines: Civil Law Matters at 3.11. Accessed 14 May 2012 at  

< http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-

administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-

aid-branch> 

http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#3.11.1 Financial assistance direct from Commonwealth Attorney General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#3.11.2 Statutory Schemes providing financial assistance direct from Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#3.11.3 Native Title Funding Schemes available through the Commonwealth Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#3.11.3 Native Title Funding Schemes available through the Commonwealth Attorney-General
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#3.11.4 If legal aid is available from Legal Aid NSW apply first to Legal Aid NSW
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#3.11.5 Applications to the Legal Aid Branch and criteria for determination of applications
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch#3.11.6 Time limits
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/guidelines/3.-civil-law-matters/3.11.-statutory-and-administrative-financial-assistance-schemes-by-the-commonwealth-attorney-general-administered-by-the-legal-aid-branch
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For information on public interest and test cases see Guidelines at page 12: Guidelines for 
Provision of Assistance by the Commonwealth for Legal and Related Expenses under the 
Commonwealth Public Interest and Test Cases Schemes 

3.11.5 Applications to the Legal Aid Branch and criteria for determination of 
applications 

Address applications under these schemes to: 

Assistant Secretary 

Legal Aid Branch 

Financial Assistance Section 

Attorney General's Department 

National Circuit 

BARTON ACT 2600 

Telephone: (02) 6250 6770 

The criteria for determining applications under these schemes vary considerably. For the 
guidelines appropriate to each scheme and information regarding costs contact the Legal 
Aid Branch. 

See Attorney-General's website. 

3.11.6 Time limits 

Applicants who have applied to Legal Aid NSW are to be advised to contact the Legal Aid 
Branch as soon as possible because time limits may apply. 

 
 

http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance
http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance
http://www.ag.gov.au/www/agd/agd.nsf/Page/Legalaid_FinancialAssistance

