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Oberlin & Infeld [2021] FamCAFC 66 

Date: 7 May 2021  
Coram: Alstergren CJ, Austin & Tree JJ  
Lower Court Jurisdiction: Judge Mercuri, Federal Circuit Court  
 
Facts: 
 
The Full Court heard a mother’s appeal from final parenting orders which included an order 
that she undertake counselling and treatment as recommended by the family consultant 
and an order that forbade her from seeking a variation of the orders for two years and 
imposed conditions for her doing so after that.  
 
There were three children of the relationship who had lived with the father since 
separation. The central issue in the case was the mother’s psychological ill health, whether 
she posed any risk to the children and if so, whether and how the children should spend 
time with her.  
 
The mother appealed the specific orders conditioning the circumstances under which the 
children could spend time with her. Those orders required her to undertake counselling and 
treatment and meet certain conditions before she could file fresh proceedings to vary the 
orders about time. 
 

Issues:  

1. Does the court have the power to prevent a party from commencing proceedings or 
varying orders under Part VII? NO 

2. Is an order to undertake counselling or other therapeutic treatment a parenting 
order? NO 

Decision 

The Full Court upheld the appeal. 

Reasons 
 
The Full Court found that the trial judge did not identify the source of power, and in the 
circumstances of this case, it didn’t really exist.   
 
[30] … [Although] styled as an injunction … it could not have been made pursuant to ss 68B 
or 114(1) of the Act because it was not made for anyone’s personal protection, to restrain 
entry upon certain premises, or to protect the marital relationship. Nor did it relate to the 
spouses’ property or to the use or occupancy of the matrimonial home. … [N]or could it have 
been an injunction under s 114(3) of the Act.  
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[31] Neither could the order have been made pursuant to s 102QB(2)(b) of the Act, … 
because no essential finding was made that the mother frequently instituted or conducted 
vexatious proceedings.  

[32] If … the order was made in the guise of a parenting order, within the meaning of s 
64B(2)(g)(ii) of the Act, then the order goes further than that provision enables.  
 
 [51] the only other conceivable source of power for it is s 67ZC of the Act, but the limits of 
the power reposing in s 67ZC are not entirely unconfined (L v T [1999] FamCA 1699 … ; Jacks 
& Samson [2008] FamCAFC 173 … (‘Jacks & Samson’ ).  

[52] We endorse the serious reservations expressed there by the Full Court as to how self-
standing orders directing a party to accept therapeutic treatment are not usually made 
conformably with s 67ZC of the Act. As the Full Court earlier observed in Jacks & Samson (at 
[226]), that would take ‘unique circumstances’, which we are satisfied are not present here. 
…”  
 
Learnings 

In parenting matters, there is no power to require a party to undertake therapeutic 
treatment before returning to court, and no ability to place a blanket prohibition on the 
bringing of fresh proceedings unless declared vexatious.  
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Fisher [2021] FamCA 236 - dui 

Date: 26 April 2021 
Coram: Williams J  
 
Facts:  
 
The father filed an Application in a Case in contested parenting proceedings seeking the 
dismissal of the ICL saying he lacked independence, and that he had been influenced by the 
mother’s lawyer.  
 
The allegation of influence arose because in interim proceedings, he made 
recommendations following the release of a FR which was untested, and accepted those 
recommendations, without ascertaining the father’s view of the report. The mother and the 
ICL opposed the father’s application.  
 
 
 Issues: 
 

1. Does an ICL act improperly if they do not have direct contact with an unrepresented 
party before formulating a position? 

2. Is an ICL at risk of discharge if they fail to respond in a timely manner to 
correspondence from an unrepresented party? 

 
Decision: 
 
The Court relied upon the criteria or principles for discharge of the ICL enunciated by Justice 
Tree Horner & Horner [2018] FamCA 487,distilled the principles from the relevant 
authorities as follows:  
 
“From those, the following points may be discerned:  

• It is not inconsistent with the independent and professional discharge of an [ICL’s] 
obligations for her or him to advocate that a particular course of action adverse to, 
or inconsistent with, the position of a party, ought be taken by the court;  

• [T]he [ICL] owes the same professional obligations to the court as does any licenced 
legal practitioner;  

• On occasion, the [ICL] will be in an invidious position, but nonetheless they should be 
no less courageous, no less firm and no less cogent, in advocating for results or 
findings;  

• Inevitably the role of the [ICL] involves an exercise of professional judgment which 
may, on occasion, be precarious and difficult;  

• It is not appropriate for a litigant to endeavour to micro-manage the [ICL], or critique 
every step that they take;  
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• It is certainly not the case that, even if an [ICL] does make a mistake, the court will 
necessarily accede to an application to have them discharged. Significantly more 
than that is required;  

• It is inevitable that the high standards of competence which the court expects of [ICL] 
are not always met. [ICLs] are, like anybody, liable to human frailty;  

• A court should be slow to discharge an [ICL] on the basis of largely unsubstantiated 
complaints of one of the parties.’  

 
In this case it was concluded that: 
 
Nothing to suggest that the [ICL] has acted improperly. He has most properly formed a view 
at an interlocutory stage of the proceedings, which was entirely consistent with the only 
independent expert evidence, has conveyed that to the parties and made the appropriate 
submissions to the court.  
 
It would have been preferable for the [ICL] to promptly respond to any reasonable enquiries 
made by a self-represented litigant some of the questions posed in emails are problematic 
and inappropriate. His failure to respond cannot be construed under any circumstances as 
the [ICL] being derelict in his  
 

Learnings: 

The threshold for removal of an Independent Children’s Lawyer remains high and an 
Independent Children’s Lawyer not accepting a party’s point of view is not a reason. Nor is 
failing to respond to correspondence. 
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Eastman & Pellis [2021] FCCA 1358 – discharging a litigation guardian 

Date: 18 June 2021 
Coram: Judge Turner, Federal Circuit Court  
 
Facts:  
Judge Turner heard a wife’s application to remove her litigation guardian. The guardian was 
appointed in 2019, the wife having suffered a brain injury after falling down a flight of stairs 
in 2010.  
 
The appointment was made when the wife’s then lawyers expressed concern as to her 
ability to provide instructions and have material filed. At that time the court concluded that 
the wife was not capable of adequately conducting or giving adequate instructions. 
 
The Wife did not see or obtain an updated assessment from the previous expert. 
 
Held: 
 
Application refused and dismissed 
 
Reasons: 
 
In the first proceedings recommendations were made by an expert as to the steps to be 
undertaken by the wife to improve her condition; such as cognitive rehabilitation and 
psychiatric assessment.  
 
There was no evidence that such recommendations have not been undertaken by the wife.  
 
The onus in on the wife to establish that there has been such a change in her capacity since 
July 2019 that the court is not able to make a finding that the wife is capable of adequately 
conducting or giving adequately instructions to others to conduct proceedings. 
 

Learnings: 

Get an update from the expert who first supported the appointment of a litigation guardian 
– or at least ensure that expert evidence is led which comments on the earlier report relied 
upon. 
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Dobbs [2021] FamCAFC 78 – contravention proceedings 

Date: 21 May 2021  
Coram: Alstergren CJ, Strickland & Austin JJ  
Lower Court Jurisdiction: Judge Hartnett, Family Court  

Facts: 

The parties’ brought contravention applications against each other, alleging that both 
property and parenting orders had been contravened. The countervailing contravention 
applications were heard together. 

The father appealed. 

Decision: 

Appeal upheld - the subject contravention application was remitted for re-hearing 

Reason: 

The Full Court expressed some sympathy for the primary judge who was trying to finalise all 
outstanding applications economically. However they found that the conduct of the 
proceedings in that way was procedurally unfair.  

Neither party could be expected to simultaneously prosecute one case and defend another 
– and the process embarked upon caused injustice or prejudice. 

 The Full Court noted that the procedure adopted by the primary judge for hearing and 
determining the wife’s contravention applications bore no similarity at all to that prescribed 
by r 21.08 of the Rules  
 

Learning: 

Contraventions are complex and technical. Do not depart from the well-articulated rules on 
procedural fairness – especially if there are self-represented litigants. And refer to: 

• Re F: Litigants in Person Guidelines (2001) FLC 93-072; [2001] FamCA 348 
• Oswin & Oswin [2019] FamCAFC 164  
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Covington & Covington (2021) FLC ¶94-014 – vaccination of a child 
 
Date: 16 April 2021  
Coram: Strickland, Ryan and Aldridge JJ 
Lower Court Jurisdiction: McEvoy, Family Court 

Facts: 

The mother appealed against orders which sought to give effect to consent orders requiring 
the parties to support their child in receiving vaccinations. The mother was opposed to the 
child being vaccinated and sought to remove her appeal to the High Court on an argument 
that s 51(xxiiiA) of the Commonwealth of Australia Constitution Act includes a freedom from 
compulsory vaccination. 

Decision:  

Application dismissed with costs  

Reasoning: 

1. The Family Court of Australia has the jurisdiction to make an order providing for a child 
to be vaccinated (Mains & Redden [2011] FamCAFC 184, and if necessary see Re Kelvin 
(2017) FLC 93-809). 

2. That jurisdiction is not dependent on whether or not the parties consent. Section  65 
of the Family Law Act 1975 (Cth) (“the Act”) provides that in proceedings for a 
parenting order a court may make such parenting order as it thinks proper 
(alternatively or additionally see s 67ZC of that Act), and that order can be validly made 
even if there is no consent.  

3. The court also noted that the order was made by consent and the mother could not 
successfully argue that her consent was withdrawn. In consent order scenario’s a 
party’s right of appeal is limited to vitiating grounds, such as fraud, mistake, fresh 
evidence, or the absence of jurisdiction. 
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Legal Aid ACT & Westwell  (2021) FLC ¶94-013- ICL cost orders in s102NA proceedings 

Date: 15 April 2021  
Coram: Ainslie-Wallace, Ryan & Aldridge JJ 
Lower Court Jurisdiction: Gill J, Family Court 

Facts  

These were costs proceedings.  The mother was provided with legal assistance from Legal 
Aid ACT pursuant to s 102NA. In respect of the ICL’s costs application against the mother, 
this was resisted on the grounds that the mother was, in effect, shielded by the costs order 
sought by the ICL because of s 117(4) of the Act.  
 
His Honour noted that a grant of legal assistance is not means tested and is not funded 
through the Legal Aid Commission, but rather is funded through the Commonwealth 
Attorney-General and is merely administered by the Legal Aid Commission. However 
because the Mother is being provided with aid by the provision of legal advice and 
representation by a scheme administered by the Attorney-General, even though it is not 
means tested, it should be taken to fall within the definition of legal aid as set out at s 
117(4). 
On that basis the trial judge decided not to make an order for the mother to pay the costs of 
the ICL. 
 
Issue: 

1. Can a cost order be made against a party who has legal representation by virtue of 
section 102NA?  

 
2. Is a grant of legal assistance under s 102NA a “grant of legal aid” for the purposes of 

s 117(4) 
 
Decision: Overturned 

Reasons: 

The Full Court found that the definition of “legal aid” in section 117(4) excludes the 
provision of funding for legal representation under s 102NA. 

They said: “We consider the distinction between a grant of legal aid and the provision of 
funding by a legal aid body to be significant” 
  
 [B]oth s 117(4) and s 117(5) recognise that a legal aid body may receive funding for 
different purposes not all of which are categorised as ‘legal aid’, and the phrase ‘legal aid’ is 
limited to the traditional meaning of legal aid as described above.  
 
“ … [T]he provision of legal assistance in the form of a lawyer to the mother for the purpose 
of cross-examination pursuant to the Scheme does not render her immune from an order 
that she pay the [ICL’s] costs.  

javascript:void(0)
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 [41] … [I]t would be a bizarre outcome if a person who receives legal assistance by way of 
the provision of a lawyer under the Scheme brings with it an immunity against the costs of 
the [ICL] to the alleged perpetrator of family violence, but the other party … remains liable to 
pay them. Such an outcome is not consistent with the Act as a whole, with its many 
provisions dealing with family violence or s 102NA itself. … ”  
 

 
Learnings: 

Section 102NA is not a grant of Legal Aid within the meaning of section 117(4) and does not 
operate to defeat cost applications against a recipient of assistance under the scheme. 
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Martyn & Martyn [2020] FamCA 526 Effect of COVID on binding child support agreement 

Corum: McClelland DCJ, Family Court of Australia 

Facts: 

The father sought that the binding child support agreement entered into between the 
parties in 2012 be set aside pursuant to s 136 of the Child Support (Assessment) Act 1989. 
The application was made in circumstances where due to COVID the father’s income from 
international commerce had ceased. 

Issue: 

Is COVID-19 pandemic was an ‘exceptional circumstance’ and would the father suffer 
hardship if the agreement was not set aside. 

Outcome:  

Orders were made terminating the Agreement.  

Reasoning: 

The CSA Act sets out three limbs that the applicant, seeking an order providing for a binding 
child support agreement to be set aside:  

a) that there are exceptional circumstances which relate to a party to the agreement or a 
child in respect of whom the agreement is made;  

b) That those exceptional circumstances arose after the agreement was made; and  

c) That the applicant or the child will suffer hardship if the agreement is not set aside.  

The reduction of the father’s income would not enable him to pay child support in the sum 
required by the agreement. There were exceptional circumstances and he would suffer 
hardship if it were not set aside. 

Consideration was also given to whether the agreement should have been suspended for a 
period of time rather than set aside. However, given the absence of evidence as to the likely 
duration and impact of the COVID-19 pandemic on international commerce, it was not 
possible to determine whether the father’s business would recover to the extent that he 
would be capable of satisfying the obligation imposed upon him pursuant to the agreement. 

 

Learnings: 

The COVID-19 pandemic can be seen as an ‘exceptional circumstance’ and would lead to 
hardship and gives rise to arguments about financial agreements being set aside.  

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FamCA/2020/526.html
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Lancefield & Lancefield (No.2) [2020] FamCAFC 312 (22 December 2020)  

Date: 22 December 2020  

Court: Ainslie-Wallace, Ryan & Aldridge JJ  

Lower Court Jurisdiction: Federal Circuit Court (Judge B Smith)  

 

Facts: 

This was the father’s appeal against final parenting orders which provided for a change in 
residence of two children aged 11 and 9 years old primarily based upon findings of coercive 
and controlling behaviour of the father towards the mother. 

The mother had mental health issues and a history of threats of self-harm. An incident 
occurred where the family iPad was activated and, via family sharing, the father accessed 
the mother’s internet search history which included “how to tie a hangman’s noose”; “how 
to disappear without a trace” and similar search content. The father contacted the mother’s 
brother about the searches and family sharing ceased. The primary Judge was satisfied that 
the father engaged in coercive and controlling behaviour, and considered that there was a 
pattern of behaviour akin to stalking, leading to a finding that the father’s behaviour 
amounted to family violence. The Full Court found that this finding was of “critical 
importance … in considering where [the] children should primarily reside” ordering that the 
children live with the mother.  

The father appealed. 

Decision: 

The appeal was allowed in part and the case remitted for re-hearing. 

Reasoning: 

The Full Court found it was not open to the primary Judge to make a finding that the father 
had monitored the mother’s online activity for a significant period of time.  

 [54] … [G]iven the mother’s history of threats of suicide, it was reasonable for the father to 
be concerned about what the mother’s searches suggested about her mental health and the 
risk she might abscond with the children … [H]is Honour should have gone on to find that the 
father acted promptly, appropriately and with obvious concern for the mother’s welfare 
when he contacted [the mother’s brother] … and reported the most troubling aspects of the 
searches. And, that the father knew that by disclosing those matters … the mother would be 
made aware that the father could see on the iPad how she used her mobile phone. Which is 
precisely what occurred.  

The court looked carefully at the father’s conduct and found that this behaviour could be 
regarded as unsupportive of the mother’s relationship with the children but that  is very 
different behaviour “stalking”.  The unsupportive behaviour was not treated as family 
violence. 
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Also court considered the “impressions” of the children’s views that had been formed by the 
judge as opposed to, or compared with their stated views. 

 

Learnings: 

• Caution about labelling behaviour without having the necessary evidence to reach 
that conclusion 

• Also indicates the significance a finding of ‘family violence’ can have on the final 
outcome of a case  
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Charisteas & Charisteas and Ors (2020) FLC 93-971; (2020) 354 FLR 167; (2020) 60 Fam LR 
483; [2020] FamCAFC 162 – procedural fairness, apprehended bias 

 

Date: 10 July 2020 
Coram: Alstergren CJ, Strickland & Ryan JJ 
Lower Court Jurisdiction: Walters J (now retired) Family Court of Western Australia  
Outcome: The appeal was dismissed with split court but on 12 February 2021 special leave 
was granted to the husband for appeal to the High Court. 

 

Context: 

10 years of litigation and the appeal arose from 14th substantial judgment of the trial judge 
and Court’s 21st judgment. The trial reasons consisted of 205 pages and assume a working 
knowledge of the preceding 13 judgments. 

Facts: 

The husband advanced 22 grounds of appeal but abandoned nine of them. It is the 
apprehended bias complaint that is the issue before the High Court 

It arose because of the primary judge’s failure to disclose that he had engaged in private 
communications of a personal nature, with counsel for the wife between March 2016 and 
February 2018. The matter was allocated to the trial judge in 2013 and the communication 
covered the time of the trial, the consideration of the material and writing of the judgment.  

In May 2018, being three months after final orders were delivered, the husband’s solicitors 
wrote to counsel for the wife and informed her that the husband has become aware of 
“gossip” as to communications between her and the judge inconsistent with counsel’s 
obligations and that of the Judge and sought assurance that “during the time the former 
Judge was seised of [this] matter, you had no contact with him outside of court. If you 
cannot provide this assurance, then we ask that you outline the circumstances of your 
dealings with him”.  

In reply, counsel for the wife outlined she had known the primary judge for many years 
socially and professionally and that she was not and never had been in an intimate 
relationship with him. She further outlined that while she did not have records prior to 20 
June 2016, between that date and 12 February 2018 she had personal contact with the 
judge four times for a coffee or a drink, between January 2017 to August 2017 she had 
telephone contact with him on five occasions, and that from 20 June 2016 to 15 September 
2017, excluding 2 August 2016 – 19 August 2016 when there were no messages, and had 
occasional messages between 15 September 2017 – 12 February 2018.  

 

He Husband argued that “… [T]hat the existence of private communication considered 
together with the other aspects raised demonstrate that a reasonably fair-minded observer 
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would be concerned about the possibility that the [primary judge] would decide the case on 
other than it’s legal and factual merits.” 

Decision: 

The majority – Strickland and Ryan JJ - did not accept that the grounds as to apprehended 
bias had been made out. They said: 

• there is a principle of judicial practice that from immediately before a case starts, 
there should be no private communication or association between the judge and a 
lawyer who appears or is to appear in the case until the issue under consideration is 
determined. This does not mean that during this period a judge is prevented from 
being in the same location as counsel or a solicitor appearing before the judge. 

• the hypothetical observer would accept that the judge and senior counsel for the 
respondent adhered to the professional restraint against private representations.  

• The hypothetical observer would understand that neither the judge nor the counsel 
for the wife had an interest in the outcome of the case, pecuniary or otherwise.  

• When the paths of a judge and senior counsel cross socially, it will not be assumed 
that they have overlooked their responsibilities - unless the circumstances suggest 
otherwise. 

• They observed, to a degree, some judges may choose to deny themselves the 
fellowship of their friends within the legal profession; by so doing they will seek to 
avoid opportunistic criticism or the perception (by the ill-informed) of a departure 
from proper standards of conduct. Despite the advantages of such a judicial choice, 
the practice of self-denial is far from universal and does not give rise to any rule.  

Their Honours concluded:  

180. The net effect of this is that although we agree with the husband that at first blush the 
hypothetical observer would have reasonable grounds to be concerned about private 
communication between the primary judge and counsel for the wife after judgment was 
reserved, the totality of the circumstances would be sufficient to dispel concern that the 
case would be decided other than impartially.  

 

Alstergren CJ dissented on the question of bias  

His Honour found, at [45], that anything other than an accidental or deleting private contact 
between a legal practitioner and judge when the judge is seised of a matter and which the 
practitioner’s opponent is ignorant has the propensity to create apprehension in the fair-
minded observer because that legal practitioner has the opportunity to make ex parte 
representations to the judge about the matter.  

It is incumbent on the judge and counsel to disclose any contact or conduct that may raise a 
reasonable concern. This did not occur.  

He said: 
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56. The simple and obvious fact of the matter in this case is that the disclosed 
communications should never have occurred, and once they had occurred (on and after 3 
August 2016), counsel and the primary judge should have made appropriate disclosures, 
which they did not.  

57. Such failure to disclose, of itself, can, and in my view in this case, does give rise to a 
reasonable apprehension of bias.  

He went on to note: 

61. This outcome results in as a situation where, at the very least, during the trial and whilst 
judgment is reserved, judges are required to remain isolated from friends and colleagues 
with whom they have had a close professional and/or personal association. But it has always 
been thus, because such “inconvenience” pales into insignificance when the cost of the 
alternative is the prospect of diminished public confidence in the administration of justice.  

 

Watch this space… 

At this point the test to be applied in determining whether a judge is to be disqualified by 
reason of the appearance of bias is “whether a fair-minded lay observer might reasonably 
apprehend that the judge might not bring an impartial and unprejudiced mind to the 
resolution of the question the judge is required to decide” (Johnson v Johnson (2000) 201 
CLR 488 (“Johnson”) at [11]). In order to satisfy that test, the High Court in Ebner v Official 
Trustee in Bankruptcy (2000) 205 CLR 337 (“Ebner”) 

 

Let’s see what the High Court has to say…. 
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