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Executive Summary 

 

Legal Aid NSW welcomes the opportunity to respond to the Issues Paper on debt 

recovery processes in NSW. The Review comes at a time of record levels of 

consumer debt in Australia and significant financial hardship in relation to debt. The 

Review provides a timely opportunity to carefully consider current debt recovery 

processes in the context of the impact of these processes on the general public.  

 

The Issues Paper recognises that a challenge for policy makers is balancing the 

competing interests of creditors against the substantive rights of consumers who 

allegedly owe a debt.1 

 

In this submission we provide comments on options which have been posited for 

reform. Our comments are based on our experience in assisting consumers and our 

knowledge of the issues faced by unrepresented consumers in debt recovery and 

enforcement processes.   

 

This submission also identifies where the Issues Paper appears to have not taken 

into account a number of recent fundamental reforms that have taken place at the 

national level to debt recovery processes in the area of consumer credit, that protect 

the rights of the most disadvantaged from unnecessarily harsh and commercially 

unsound debt enforcement practices, including the right of consumers to have their 

proceedings stayed whilst their consumer matter is determined in External Dispute 

Resolution ("EDR"). 

 

Legal Aid NSW supports reforms which reduce barriers to accessing the court 

system2, but some of the proposed reforms as outlined, such as the establishment of 

a specialist debt collection jurisdiction within the Local Court (or elsewhere) or 

streamlining enforcement practices for creditors, will be detrimental to the interests 

of most consumers in NSW, and particularly those who are unrepresented or from 

disadvantaged communities.  

 

Legal Aid NSW recommends that the government commission a comprehensive 

regulatory impact statement on the impact of implementing the proposed debt 

recovery reforms proposed in the Issues Paper (particularly in relation to the impact 

on unrepresented debtors).  

 

Legal Aid NSW suggests that there are a series of measures that could be 

implemented immediately that would improve the fairness and efficiencies of court 

processes. These include: 

• enhancing the awareness within the court system of EDR and its benefits to 

consumers for the cheap, quick and effective resolution of their consumer 

disputes including legislating for creditor-provided pre-trial compulsory 

notices to advise consumers of their EDR rights;  

                                                 
1 Review of the Debt Recovery Process Issues Paper 2010, p. 3 
2 See for instances  Legal Aid NSW submission  to Attorney-General Department's ADR Blueprint for 
NSW, dated 18 June 2009 
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• developing clear and precise court practices and procedures (consistent with 

the broader obligations owed by creditors to consumers) to ensure that 

consumers are given the opportunity to have their  matters better dealt with 

first at EDR; 

• enhancing the quality of decision-making in the Small Claims Division of Local 

Court by developing streamlined specialised decision-making in the Local 

Court (particularly in credit matters); and 

• providing fairer levels of enforcement protection for consumers in NSW (at 

least to the equivalent level of to protection available in other jurisdictions in 

Australia) who are being pursued for an alleged debt. 

 

Debt matters & consumer rights  

 

For the purpose of our response to this Issues Paper, we refer to those debtors who 

allegedly owe a consumer debt as consumers. This is an important threshold issue 

because referring to individuals facing debt recovery simply as debtors may wrongly 

imply that their consumer rights have been exhausted and that the key policy issue 

for consideration is therefore simply streamlining of debt-collection processes. 

 

In fact, most debt matters that proceed undefended through the court system are in 

fact unresolved consumer credit (and insurance3) matters. As such, the equally 

important policy issue for consideration in this Review is ensuring that reform is not 

enacted at the expense of substantive (but unresolved) consumer rights.  

 

Introduction 

 

Our response to the Issues Paper is predicated upon a number of underlying 

principles of fairness and equity in the area of debt recovery. We outline those 

principles as follows:   

 

 

1. Consumer rights are paramount to enforcement rights 

 

Consumers in Australia, particularly in the area of credit, have some for time been 

protected by having one of the most comprehensive consumer protection regimes in 

the world.  

 

These credit reforms provide that consumers who are being pursued for an alleged 

consumer credit debt have access a suite of rights4 including: 

 

a. Right to bring a claim for financial hardship5 

                                                 
3 Most unsolved consumer insurance matters in the Court system involve insurance companies 
claiming against uninsured drivers. Those matters are considered consumer matters which could, in 
theory, be resolved, at the Financial Ombudsman Service under their third party uninsured jurisdiction.  
 
4 Financial hardship remedies coexist and be accessed by consumers at the same time as pursuing 
remedies such as unjust contract or irresponsible lending.  
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b. Right to bring a claim for unjust contract6 

c. Right to bring a claim for irresponsible lending7 

d. Right to bring a claim for maladministration in lending8 

 

It is well documented that the significant levels of financial stress and financial 

hardship in the Australian community arising out irresponsible lending is now higher 

than ever before.9 The Issues Paper reports debt collectors alone managing $6 billion 

of unpaid debt Australia-wide, involving some 12 million accounts.10 

 

To give some example of the scale of the financial distress in the community, 

particularly amongst the most vulnerable, a recent innovative bulk debt negotiation 

project run in Victoria has in just 6 months led to the successful writing off almost $2 

million of credit card (and insurance) debt owed by 'judgment proof' disadvantaged 

people, with a further $2million of debt under consideration for waiver by creditors. 

 

Partly in response to these concerning trends, the governments of Australia have 

enacted sweeping reforms to credit which are being implemented nationally through 

National Credit Act (Phase 1 & 2). Phase 2 reforms focus particularly on closing the 

gaps in the credit market to ensure that consumers of all credit products will have a 

right of redress available at EDR (including against debt collectors who have been 

assigned those debts). Phase 2 reforms will also look at specific regulation of credit 

cards, which have led to near unsustainable levels of household debt.  

 

Despite the suite of consumer remedies currently available in all courts (including 

the Local Court) in NSW, the enforcement of consumer credit matters by creditors 

and their debt collectors runs largely unabated, dominating the Local Court system 

and accounting for upwards of 43% of all matters resolved through the Local Courts. 

This includes: 

 

• Money due under credit card – 33% (Most common matter in the Local 

Court) 

• Money due under loan agreement – 10% (Second- most common matter in 

the Local Court) 

 

                                                                                                                                            
5 Section 62 Consumer Credit Code, section 72 National Credit Code, Clause 25.2 Code of Banking 
Practice, Clause 25.2 Mutual Banking Code of Practice Clause 24 
6 Section 64 Consumer Credit Code, section 76 National Credit Code; clause 10.2 COSL Terms of 
Reference 
7 sections 123, 124, 133 National Consumer Credit Protection Act 
8 Clause 5.1 (c) (1)Financial Ombudsman Service Terms of Reference 
9 See Treasury's Green Paper on Phase 2 Credit reforms including submission from NLA dated 6 
August 2010. See also CCLC letter to NSW Attorney General dated 17 December 2007 re Financial 
Hardship and debt collection; CCLC letter to NSW Attorney General dated 17 December 2007 re 
Financial Hardship and debt collection dated 4 November 2008 
10 Review of the Debt Recovery Process Issues Paper 2010, p. 9 
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In our experience,11 this is because such matters are usually undefended (often 

because the legal system is too difficult to understand for people who are not legally 

represented). 12 

 

Our experience also indicates that these matters often 

 

• involve relatively modest sums of money;  

 

• are pursued by debt collectors (rather than creditors) who have on-sold the 

debt;13 

 

• relate to debts, debtors and debt sums that are not correct – particularly in 

the case of debt collector enforcements;14 

 

• have been pursued by debt collection agencies in a manner that is harsh or 

amounts to harassment;15 and 

 

• result in significant levels of stress and anxiety for the most disadvantaged in 

our community – who have neither the means to defend such matters nor 

the assets to satisfy the debt. 

 

It is critical that the impact on consumers of streamlining enforcement methods for 

creditors be considered especially in the context of financial hardship and people at 

risk of social exclusion.  

 

Given the risk that the proposed debt enforcement methods may impact most on 

disadvantaged consumers, we recommend that the Government consider 

commissioning a comprehensive regulatory impact statement on the impact of the 

proposed processes on consumers and, in particular, those who are vulnerable or 

disadvantaged.  

 

 

 

2. The Civil Justice system – access to justice concerns for consumers 

 

The civil justice system, based as it is on a strong common law tradition of 

adversarial dispute resolution, pits one party against another in a contest to decide 

                                                 
11 For the further details of the casework experience of specialist consumer centres in relation to debt 
collection practices can be found in various submissions including CCLC's comprehensive Debt 
Collection Report April 2004; Joint Consumer Submission to the Financial Ombudsman Service Terms 
of Reference ,October 2008; Joint Consumer Submission to ASIC CP 102 – Review of Dispute 
Resolution RG 139 & 165, November 2008; CCLC letter to NSW Attorney General dated 17 
December 2007 re Financial Hardship and debt collection; CCLC letter to NSW Attorney General 
dated 17 December 2007 re Financial Hardship and debt collection dated 4 November 2008 
12 See our further response below to Default Judgments at Part 2 (3) 
13 See CCLC Debt Collection Report April 2004, p.4 
14 See our further response below to Default Judgments at Part 2 (3) 
15 CCLC Debt Collection Report April 2004, p.4 
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whose rights prevail. Its strength lies in an objective of fairness, based on 

transparency in decision-making and court rules and procedures.  In the civil setting, 

however, particularly in the context of an unrepresented litigant, the adversarial 

system will often result involve a power imbalance between a plaintiff and 

defendant, which can lead to significant access to justice issues for unrepresented 

consumers.  

 

An adversarial system will, by its nature, inherently assist the party who can best 

understand and use court processes to their advantage. In our experience most 

creditors (plaintiffs) are represented by solicitors trained in the art of litigation and 

that most debtors (defendants) are unrepresented, which creates inherent power 

imbalances. 

 

Legal Aid NSW has in recent years sought to improve access to justice for 

unrepresented consumers by: 

 

• encouraging creditors to attempt to resolve disputes with consumers by 

other means, with litigation being a last resort; 

 

• advocating that consumer matters be stayed in court system to permit an 

attempt at resolution at  EDR; and 

 

• seeking to improve the quality of specialised consumer decision-making in 

the Local Court.16  

 

The advent of recent legislation at a state and federal level, as outlined at Part 1, 

encourages genuine attempts at ADR prior to court proceedings. We foresee that, 

these reforms also have the potential to reduce the number of undefended debt 

matters in the court system, particularly the lower courts and improve access to 

justice for unrepresented consumers.   

 

1) Court processes & disadvantaged people 

 

Legal Aid NSW provides legal services to people who experience social and economic 

disadvantage. Our comments are provided in the context of our expertise in 

representing disadvantaged people, in particular those who are unable to obtain 

legal representation. 

 

It is our casework experience17 in relation to debt recovery proceedings that 

disadvantaged people are: 

                                                 
16 Legal Aid NSW submission  to Attorney-General Department's ADR Blueprint for NSW, dated 18 
June 2009 
17 As outlined in previous access to justice submissions including Legal Aid NSW submission  to 
Attorney-General Department's ADR Blueprint for NSW, dated 18 June 2009; Legal Aid NSW 
submission to draft recommendations on ADR Blueprint dated 18 October 2009; Joint Consumer 
Submission to the Financial Ombudsman Service Terms of Reference ,October 2008; Joint Consumer 
Submission to ASIC CP 102 – Review of Dispute Resolution RG 139 & 165, November 2008; CCLC 
letter to NSW Attorney General dated 17 December 2007 re Financial Hardship and debt collection; 
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• less likely to attempt represent themselves in legal proceedings; 

• more likely to be involved in proceedings that proceed to default judgment – 

i.e. undefended; and 

• more likely to be eligible to make a claim for redress including financial 

hardship18 - but less likely to be aware of or act upon their rights of redress. 

 

In order to address these factors: 

 

• where appropriate, consumer matters should be referred out of the legal 

system and into EDR19 (noting that CTTT no longer has jurisdiction to deal 

with consumer credit matters); and 

 

• where courts are the appropriate forum to resolve a consumer dispute, those 

court processes should be improved to better serve disadvantaged 

consumers to effectively participate in them.20  

 

2) EDR as forum of first choice  

 

An important development in providing access to justice for unrepresented 

consumers has been the expansion of the jurisdiction of EDR schemes such as the 

Financial Ombudsman Scheme and the Credit Ombudsman Scheme (FOS & COSL) to 

hear and determine consumer disputes, even where enforcement proceedings have 

been commenced. Unlike the court system, which tends to benefit those who are 

legally represented, EDR is designed on the basis that it is there to assist 

unrepresented consumers who are unfamiliar with formal court processes, and to 

provide a cheap and effective mechanism to resolve disputes between creditors and 

consumers.    

 

Given these significant developments at the national level, it is important that  court 

processes at the state level take into account the fact that EDR is now considered to 

be the forum of first choice in the resolution of consumer disputes.21   

 

                                                                                                                                            
CCLC letter to NSW Attorney General dated 17 December 2007 re Financial Hardship and debt 
collection dated 4 November 2008 
18 See particularly p.37 Joint Consumer Submission to the Financial Ombudsman Service Terms of 
Reference ,October 2008 
19 See our more detailed response below at Part 4 
20 See our more detailed response below at Part 4 
21 See Joint Consumer Submission to the Financial Ombudsman Service Terms of Reference ,October 
2008; Joint Consumer Submission to ASIC CP 102 – Review of Dispute Resolution RG 139 & 165, 
November 2008  
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3) Default judgments - undefended consumer credit matters 

 

The statistics reporting the significant number of matters that proceed to default 

judgment – i.e. completely undefended - were set out in the recent ADR Blueprint 

for NSW.22 Those figures indicate that: 

 

• 43% of all small claims matters23 and 46% of general claims matters24 

proceed directly to default judgment; and 

 

• only 8% of all small claims matter defendants manage to file a defence. 

 

With almost half of all Local Court matters proceeding to enforcement undefended, 

many of those being consumer credit matters, this raises concerns about the 

capacity of unrepresented consumers to participate effectively in the court system.  

 

Legal Aid NSW is not aware of any such analysis, but it would be important to 

consider: 

 

• the number of default judgments that are set aside; 

 

• the reason why the default judgments that are set aside  proceeded (initially) 

to default judgment; and 

 

• broader surveys of defendants as to the reason why they do not defend  

claims against them.  

 

The significant number of matters that proceed to default judgment has been a key 

concern of organisations such as Legal Aid NSW and the Consumer Credit Legal 

Centre (CCLC) for some time.25 The fact that a creditor has obtained default 

judgment by no means proves that the substantive rights of the consumer have been 

resolved. As outlined in the recent Joint Consumer Submission to FOS: 

 
"There are many reasons why a default judgment might be issued despite the consumer 

having a valid defence. These relate not only to the vulnerability of the consumer who 

may not understand the court proceedings or their rights to complain to FOS, but also 

the practices of those seeking default judgments and the nature of the default judgment 

process itself."
26

 

 

                                                 
22 ADR Blueprint for NSW – Discussion Paper, April 2010, p. 31 These were the statistics for NSW in 
2007. 
23 Small claims matters make up 81% of all Local Court civil claims matters 
24 General claims matters make of 19% of all Local Court civil claims matters. 
25 See for instance Legal Aid NSW submission  to Attorney-General Department's ADR Blueprint for 
NSW, dated 18 June 2009. See also CCLC letter to NSW Attorney General dated 17 December 2007 re 
Financial Hardship and debt collection; CCLC letter to NSW Attorney General dated 17 December 
2007 re Financial Hardship and debt collection dated 4 November 2008 
 
26 Joint Consumer Submission to the Financial Ombudsman Service Terms of Reference ,October 2008 
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Organisations that provide assistance to consumers have been suggesting for some 

time that matters that proceed to enforcement based on default judgment are more 

likely to mistakenly identify the wrong debtor, the wrong debt or debt amount 

(which by contrast is fatal to a creditor who is seeking bankruptcy) 

 
"In consumer caseworkers’ experience, many default judgments in relation to debts 

owed to FSPs are actually sought by third parties after debts are sold. The sale of debt is 

a common transaction which produces a number of errors and anomalies. Debts that 

have been repaid are sometimes sold and pursued, inadequate information is given to 

the buyer so that the buyer pursues the whole of the debt notwithstanding that the 

consumer has repaid a substantial portion of it. Sometimes, debt collectors initiate 

proceedings (and attain default judgments) against parties who have the same name as 

the debtor, but who have never had any dealings with the creditor. Further, no proof of 

debt (and in too many cases, no proper pleading) is required before default judgment is 

entered. This means there is inadequate examination of the merits of the claim, and that 

many baseless proceedings are initiated in the expectation that no defence will be 

filed.
27

  

                                                 
27 Joint Consumer Submission to the Financial Ombudsman Service Terms of Reference ,October 
2008. It is noted that the High Court decision in Wren v Mahony (1972) 126 CLR 212 adopted 
similar reasoning in a case about bankruptcy. That case held that a court would, in general, accept 
the 
existence of a judgment debt as proof of liability, but always retained the power to ‘go behind the 
judgment’ where the original order was made without adequate consideration of whether the debt 
was actually owed (as is the case with default judgments).  
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4) Litigation –forum of last resort  

 

NADRAC and the state agencies including the Department of Justice and Attorney 

General have been active in recent times in promoting principles that assist parties 

to use court-based litigation as a forum of last resort for the resolution of their 

disputes.  

 

At a state28 and federal29 level, legislation is being enacted that requires parties to 

make genuine (reasonable) attempts to resolve a dispute before commencing 

litigation. Costs sanctions will apply to parties who commence litigation without 

make genuine pre-trial attempts at resolving disputes.  Legal Aid NSW through 

National Legal Aid, has expressed public support such principles, particularly in the 

context of consumer credit disputes.30 It is our view that they are consistent with the 

focus on EDR as the forum of first choice for the resolution of credit disputes. 

 

We submit that consistent with these principles legislation should be enacted in 

NSW that: 

 

a) provides a compulsory warning to consumers31 by creditors of an intention to 

commence litigation (akin to the default notice in possession list matters); 

and 

 

b) contains in that Notice of Intention details of the right for consumers to go to 

EDR before or after proceedings are commenced to have that matter 

resolved for free. 

 

3. EDR is the appropriate forum for resolution of consumer disputes 

 

The rights of consumers are best dealt with primarily outside the court system in 

specialist External Dispute Resolution ("EDR") bodies such as FOS and COSL, which 

have recognised expertise in ADR, and for dealing effectively with credit and 

insurance matters. This expertise includes comprehensive and industry-specific 

understanding of the rights of consumers and the practices of financial service 

providers, in credit and insurance matters. 

 

The EDR schemes have been designed with the unrepresented consumer in mind. 

Processes are informal, flexible and paper-based. The schemes are particularly aware 

of the difficulties that socially and economically disadvantaged face in dealing with 

the legal system. Interpreters are provided, for free, where necessary. Given their 

flexible corporate structures, they are able to put in place particular strategies to 

address such concerns including identifying clients that need legal representation, 

                                                 
28 Civil Procedure Dispute Resolution Amendment (NSW) 2010, 
29 Civil Dispute Resolution Bill (Cth) 2010 
30 NLA submission in response to the Civil Procedure Bill 2010, dated 28 October 2010 
31 That is, to develop a regime that would apply to consumers who would not be subject to National 
Credit Protection Act protection, including the s 88 default notice 
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outreach programs and in-house consumer liaisons officers and training in social 

welfare issues.  

 

Recent statistics from EDR schemes demonstrate that consumers have close to a 

50% chance of winning all matters that proceed to recommendation or 

determination. Those success rates for consumers are even better for those matters 

that settle at the early resolution phase of EDR. Contrast those figures to Local Court 

matters - where only 8% will even take steps to file a defence, let alone win the claim 

- and the superior performance of EDR in achieving appropriate outcomes is evident. 

 

4. Courts must adapt their processes to ensure consumers can access their rights 

to EDR  

 

As outlined above, the right to bring a claim for financial hardship, unjust contract, 

irresponsible lending and/or maladministration in lending exists notwithstanding the 

commencement of proceedings for enforcement of the alleged debt.  

 

Under obligations owed to the Commonwealth and the EDR schemes to which they 

belong, creditors (including debt collection agencies) must be put on hold pending 

the proper resolution of those disputes at EDR.32 

 

Consumers who are being pursued for a debt must therefore have the opportunity 

to have their rights heard and considered in a forum for resolving disputes before 

rights in relation to debt recovery can be considered.  

 

Given the clear benefits in resolving disputes through EDR (including  post-statement 

of claim matters), there would be benefits to courts of: 

 

• improving knowledge and understanding of EDR processes within the court 

system (including amongst Registrars and Assessors);  

 

• developing links with EDR schemes such as FOS and COSL and associated 

services including ADR Directorate in NSW;  and 

 

• ensuring that information on consumer rights is publically available. 

 

 

.  

 

                                                 
32 Creditors (including debt collectors) have Financial Service licensing obligations to the 
Commonwealth of Australia which require them to belong to (and be bound by) EDR schemes and 
their rules. The rules of EDR schemes such as FOS and COSL have recently been extended to allow for 
enforcement of debt proceedings to be heard even where proceedings have been commenced in Court. 
Under the rules of FOS & COSL, debt recovery proceedings MUST be put on hold pending the 
resolution of the consumer dispute at EDR. 
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Response to Options  

 

We specifically respond to the Options outlined as follows:   

 

Option 1: Reduce the need to attend court using online tools 

 

 

1. Would the UK Money Claims Online model be appropriate for New South 
Wales? If it would be, could the UK model be improved upon or customised to 
better suit the needs of NSW businesses and individuals? 
 
2. What would be the benefits and costs of establishing an online service 
for the making or responding to debt claims? 

 
For the reasons outlined in Part 2 above, particularly in relation to default judgments 

and unrepresented consumers, we urge caution in the use of online tools in the 

resolution of consumer disputes, including debt enforcement proceedings in relation 

to consumer transactions in particular. .  

 

Option 1a: Allow creditors and debtors to make and respond to claims online 

 

Legal Aid NSW is concerned about the impact of the use of online tools on 

unrepresented consumers. In our casework experience, disadvantaged consumers 

are less likely to own a computer or have access to a computer (or even have an 

email address) and are often not computer literate. As such, they would be less likely 

mount an adequate defence to a claim that is run electronically.  

 

Should such an option proceed, some basic safeguards would need to include the 

following: 

 

a) given the high level of default judgments in NSW and access to justice 

concerns about the use of on-line technologies, proceedings should only be 

commenced by way of personal service. 

 

b) Money Claims Online should only be rolled out on an opt-in basis (i.e. consent 

by the defendant being a threshold issue) with a primary focus on trade 

credit debts33. 

 

c) There should be no short form pleading of Money Claims online (for the 

reasons outlined above in (a). 

 

d) Sufficient information should made available to defendants on the right to 

request particulars to a claim.     

                                                 
33 Trade credit debts (as defined at p.3 Issues Paper – Review of the Debt Recovery Process) are 
different types of debts to consumer debts in that the inherent power imbalance that exists in most 
consumer transactions isn’t necessarily present between two trading parties. 
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Option 1b: Encourage greater use of JusticeLink  

 

3. Is JusticeLink an appropriate model for use by claimants in debt recovery 
matters? 
 
4. What guidance should be provided to self-represented claimants to 
maximise the time savings from the use of JusticeLink? 
 
5.  Are small businesses and individuals aware of the services offered by 
JusticeLink?  What steps could be taken to improve awareness of these 
services? 

 

JusticeLink can assist organisations like Legal Aid NSW in providing assistance to 

clients involved in court proceedings. However for the reasons we outline in Option 

1(a) we have doubts about whether a system such as JusticeLink will assist 

unrepresented consumers to navigate their way through a claim process. Rather, we 

are concerned that a system of this kind is likely to lead to more barriers for 

unrepresented consumers in protecting or enforcing their rights.   

 

The safeguards described above in response to Option 1a) equally apply to 

Justicelink reforms.  

 

Option 2: Reduce the complexity of processes 

 
For the reasons outlined in Part 2 above, we support initiatives that reduce the 

complexity of court processes. In the context of EDR and even the CTTT, this has 

involved the removal of pleadings altogether.  

 

In relation to claims where consumers need to commence claims in the Local Court, 

such as an insurance dispute, we would support reforms that reduce the technicality 

of commencing a claim.34 In the context of claims where consumers are defendants 

to a claim, as outlined in Part 2 above, it is important that they are given adequate 

notice of a claim so that they can consider their options, including whether to settle 

the claim early, or to defend it at EDR or at court.  

 

Option 2a: Build on the effectiveness of the Small Claims Division of the Local Court 

 

6. Should the jurisdictional limit for the Small Claims Division of the Local Court be 

increased? If so, what would be the appropriate threshold? What would be the 

implications of such a change? 

 

                                                 
34 For further details as to the reasons why consumers who commence claims should be treated 
differently from parties in a stronger bargaining position, such as traders,, see Legal Aid NSW 
submission in Response to ADR Blueprint for NSW 
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7. Are there sufficient assessors available within the Small Claims Division of the 

Local Court?  Would the appointment of more assessors improve debt recovery 

processes?  

 

Given that the vast majority (81%) of civil claims are run through the Small Claims 

Division of the Local Court, an effective but fair Small Claims Division is an important 

part of the civil justice system. 

 

We have previously35 put forward an alternative model for decision-making in the 

Local Court, which takes the best aspects of the inquisitorial and adversarial models 

to create quality, streamline decision-making. The framework for this streamlined 

dispute resolution processes is set out in the document titled Local Court – A New 

Approach to Dispute Resolution and is a model proposed by Legal Aid NSW, the 

framework of which is set out at Annexure A to this submission.  

 

We would support the increase in jurisdictional limit of the Small Claims Division to 

$30,000 subject to improvements of the kind outlined in Annexure A being adopted.  

 

However,  given our concerns with debt enforcement proceedings in the Local Court 

as outlined in Part 1 & 2 above (particularly in relation to default judgments), we do  

not support an increase in the jurisdictional limit unless improvements in the current 

system can be made to ensure unrepresented consumers can participate effectively 

in the process. 

  

It is also important that assessors are available that have expertise in consumer laws, 

including the National Credit Protection Act, unfair terms legislation and Insurance 

Contracts Act.   

 

Option 2b: Further measures to encourage parties to reach settlement 

 

8. Should registrars, assessors and magistrates in the Small Claims Division of the 

Local Court receive mediation training? 

 

9. Would there be an overall benefit in requiring parties (not just their legal 

representatives) to attend pre-trial reviews? 

 

10. Should the NSW Government consider mandating court-annexed mediation? 

What would be the potential benefits and downsides of mandated mediation? 

 

At present, only 3.5% of all small claims filed are settled36. This is partly because the 

significant portion of matters proceeds to default judgment unchallenged. Of the 8% 

                                                 
35 See Legal Aid NSW submission  to Attorney-General Department's ADR Blueprint for NSW, dated 
18 June 2009 
 
36 ADR Blueprint for NSW – Discussion Paper, April 2010 p. 31 (3995 Small Claims cases settled out 
of 115,183 that were filed) 
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of all small claims that are defended, some 45% of such matters proceed to 

settlement. This is, in our view, a reasonable settlement rate. As outlined in Part 1 & 

2 above, the greater concern is not that more cases are not settled but that the 

majority of all cases run through the Small Claims Division undefended.  

 

Settlement negotiations and consumers  

 

The inherent power imbalance that exists between a creditor who is usually 

represented, and an unrepresented consumer needs to be properly assessed in this 

context.  Mediation, which is a relatively neutral ADR process, is not recognised as 

best redressing those inherent power imbalances. In EDR schemes, it is reasonably 

well recognised that conciliation (rather than mediation) is a more suitable ADR 

method. Any form of resolution that happens without an independent arbiter 

comes, however, with the risk of being inherently unfair to the weaker party. In 

response, EDR schemes regularly monitor conciliation outcomes including through 

customer satisfaction surveys and reporting on outcomes at settlements (creditor 

versus consumer.  

 

We would submit that if consideration was going to be given to compulsory 

settlement negotiations, the concept of fairness should be built into the system. For 

example, in the federal industrial relations jurisdiction, where conciliation processes 

has been built into the system, there is now a requirement that Fair Work Australia 

must take into account   ”any differences in the circumstances of the parties”.37 

Barrister Craig Lambert observes: 

 

“Presumably this includes the differences in the parties resources, 

understanding of the legal system, whether the other party has legal 

representation and perhaps even educational differences.”38 

 

So, whilst Legal Aid NSW encourages ADR training generally, we would prefer that 

the court consider appointing and training conciliators (rather than mediators) who 

have some knowledge of consumer laws.  

 

In relation to urging parties to settle at an early stage of proceedings, including 

forcing parties to attend pre-trial reviews, our view is that this type of process will 

usually advantage the party more familiar with the court process. Our experience of 

such processes, including the compulsory mediation procedure that takes place at 

the CTTT, is that consumers often feel they are being 'bullied' into a settlement of 

their matter without proper consideration being given to their issue in dispute. Such 

processes are not, for example, conducive to consumers being able to extract the 

fair worth of their consumer rights. 

 

 

 

                                                 
37 S 398 Fair Work Australia Act (Cth) 2009 
38 ‘When can an employee claim a Dismissal is Unfair?”, Law Society Journal, September  (2009) 62  
at p. 65 
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Option 2c: Amend court procedures for debt recovery matters 

  

11. Is there scope to simplify or otherwise improve existing court procedures for 

debt recovery matters? 

 

12. Are there grounds for introducing different court processes in relation to debt 

recovery matters, as compared to other matters? 

 

13. Would reduction of the 28 day limit for filing a defence or the introduction of a 

requirement to lodge a ‘Notice of Intent to File a Defence’ reduce debt recovery 

timeframes and balance the interests of all parties? 

 

 

Reduce filing of defence from 28 to 21 or 14 days 

 

Legal Aid NSW opposes any reduction in the 28 day rule for the filing of a defence 

because it will be most detrimental to the rights of consumer. It is very likely to lead 

to consumers being less able to participate in the dispute and will lead to more 

undefended claims and default judgments.  

 

More specifically, in relation to any proposed change of rule: 

 

1. Defendants need to be provided with sufficient time to obtain legal advice and 

assistance to consider their rights in relation to filing a defence;  

 

2. Drafting a defence in NSW is  complex and technical and sources of legal advice 

in NSW are limited to assist in that process; and 

 

3. Chamber Registrars do not provide legal advice and no longer assist consumers in 

NSW in filing a defence to a claim.  

 

4. Law Access NSW provides limited information over the telephone  – and cannot 

assist in the drafting or preparing of a defence to a claim. Legal Aid NSW and 

community legal centres provide some assistance in this area but there are many 

parts of NSW where people are not able to access any assistance for these 

matters, and obtaining assistance will be even more difficult if there is a shorter 

time allowed to file a defence.  

 

Equally, any purported 'benefit' to creditors of reducing the timeframe to file a 

defence is likely to  be offset by an increase in the number of motions to set aside 

default judgment.  

 

Filing of Notice of Intention to file defence (within 14 or 21 days) 

 

For the reasons outlined above in relation to removing the 28 day rule, Legal Aid 

NSW does not support the filing of a Notice of Intention to file a Defence. The 
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change would create an additional burden on defendants who already struggle to file 

to file defences within the relevant period.  

 

 

Option 2d: Expand the jurisdiction of the Consumer, Trader and Tenancy Tribunal 

 

14. Should the jurisdiction of the Consumer, Trader and Tenancy Tribunal be 

expanded to allow it to hear debt recovery matters instituted by small businesses? 

 

15. How would this option compare to increasing the jurisdictional limit of the 

Small Claims Division of the Local Court? 

 

16. Would a $30,000 limit on claims be appropriate if this option were to be 

pursued? 

 

Expanding the jurisdiction of the CTTT to deal with 'small business' debt matters 

would not be a progressive step for NSW. With the referral of powers over credit 

now held with the Commonwealth, the CTTT has no jurisdiction to deal with credit 

matters under the Commonwealth’s National Consumer Protection Act 2009 and no 

longer has jurisdiction to hear matters covered by the State predecessor legislation.  

 

Given these limitations, developing the CTTT as a jurisdiction to deal with debt 

matters will be problematic because any matter involving credit (for example) would 

need to be referred back to the Local Court to be dealt with.  

 

For similar reasons, the notion of a 'Debt court' is problematic because the majority 

of matters involving consumers tend to involve issues that are beyond a simple claim 

of money owed.  
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Option 2e: Establish a Debt Disputes Tribunal 

 

17. Would a separate tribunal focused on debt disputes streamline the recovery of 

debts? 

 

18. What would be the potential downsides of establishing a separate tribunal 

focused on debt disputes? 

 

Legal Aid NSW does not support the creation of a separate tribunal focussed on debt 

issues.  

 

The creation of a tribunal of this kind is problematic because: 

 

1. describing consumer credit matters simply as debt matters does not allow for the 

substantive rights of the parties to be determined in relation to the debt being 

claimed;  

 

2. the significant number of default judgments indicates that debts are incorrectly 

recorded or not properly served on a defendant in small claims matters, or not 

defended because of a lack of capacity (rather than illustrating a need for a more 

streamlined debt recovery process); and 

 

3. matters that were defended in a 'debt tribunal' would need to be transferred to 

the Local Court. 

 

Option 3: Improve availability of information on debt recovery 

 

19. Does the information that is currently provided meet the needs of debtors and 

creditors? What additional information should be made available? 

 

20. How should general information on debt recovery be made available? 

 

 

Option 3a: More effective delivery of information on debt recovery 

 

Given the access to justice concerns outlined in Part 1 & 2 above, we support 

measures on the continual improvement to information on debt recovery. We 

support the idea of an easily recognisable web address (such as 

dealingwithdebt.nsw.gov.au) but strongly encourage that the information on that 

site contains relevant information on consumer credit and insurance matters – to 

make it clear to consumers that their debt matter may in fact be a defendable credit 

matter. For example, the website could link to: 

 

• online lodgment of a credit / insurance dispute with FOS or COSL; 

• IDR contact details for creditors to lodge a financial hardship dispute; and 

• details of specialist consumer services such as Legal Aid NSW or CCLC.  
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Legal Aid NSW would be pleased to assist in developing this information for the 

general public.   

 

It is also important that there is ongoing resourcing of train-the-trainers programs so 

that community sector workers such as financial counsellors are properly equipped 

to know and understand the details of responding to debt matters. Referrals from 

financial counsellors and community sector workers are important partners in access 

to justice, particularly for the most disadvantaged in our community. Our experience 

is that many disadvantaged consumers do not have access to internet information 

and rely on community sector support to protect their interests. 

 

Option 3b: Notifying debtors of their obligations and options 

 

21. What information should be provided to debtors about their obligations and 

the options available to them? 

 

20. Should the information be provided at more than one stage in the process? 

Who should be responsible for providing the information? 

 

We support enhanced debtor notification obligations by creditors, noting that in the 

context of possession list matters, under the new National Credit Protection Act 

obligations, creditors must now advise consumers in their default notice of the right 

of consumers to go to EDR to resolve their dispute (or LawAccess NSW to get advice 

first). Legal Aid NSW supports the creation of a default notice (or inclusion within a 

Letter of Demand) in all credit matters, which in the context of warning of the 

commencement of legal proceedings, advised a consumer of their right to go to EDR 

to resolve their dispute. 

 

Legal Aid NSW also supports: 

 

1. the obligation that a Statement of Claim contain a cover sheet in credit 

matters with details of the right of the consumer to go to EDR to attempt to 

have their dispute resolved (or LawAccess NSW to get advice first)39; and 

 

2. defendants being notified once default judgment is given and advised of 

where to seek information regarding their options. 

 

Whilst we support the Financial & Consumer Rights Council suggestion to a judgment 

debtor of their rights, in our view, the more important information (about 

substantive consumer rights) needs to be given prior to, and at the time of 

commencement of a claim.  

                                                 
39 In this respect we support the universal application of the requirement for a cover sheet similar to 
that provided for in “Practice Note SC CL6 – Supreme Court Common Law Division – Possession 
List” – see UCPR Form 93.  
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Option 4: Improve enforcement arrangements 

 

 

23. How could enforcement arrangements for debt recovery matters be improved? 

 

24. What would be the pros and cons of changes to garnishee orders? 

 

25. Would there be an overall benefit in the Sheriff’s Office offering a suite of 

enforcement options to creditors? 

 

26. What would be the advantages and disadvantages of allowing Sheriff’s officers 

to enter premises to enforce a writ of execution on goods? 

 

27. Should a writ against land be available as an enforcement option for debts 

under $10,000? If so, should a minimum judgment amount apply? 

 

28. Would post-adjudication credit and financial counselling improve enforcement 

of debt recovery matters? 

 

29. Do any of the options outlined above raise concerns in relation to the civil 

liberties and/or privacy of debtors that should be balanced against any potential 

benefit for creditors? 

 

Legal Aid NSW is concerned by the series of reforms being posited as improvements 

in the enforcement of debt in NSW. For some time, specialist consumer 

organisations like CCLC40 and Legal Aid NSW41 have expressed their concern with the 

current enforcement procedures in NSW, which fall well short of best-practice in 

Australia.  

 

Forced seizure and sale of personal property 

 

NSW currently has the lowest protections for debtors, well below the equivalent 

statutory protections in other jurisdictions. In NSW, the list of property protected 

from forced seizure and sale by creditors includes only clothing, bedroom and 

kitchen furniture and $2,000 worth of tools of trade in use by the debtor or the 

debtor’s family (s106, Civil Procedure Act 2005 (NSW)).  This is much more limited 

than that in other jurisdictions. 

 

                                                 
40 See CCLC's comprehensive Debt Collection Report April 2004; CCLC letter to NSW Attorney 
General dated 17 December 2007 re Financial Hardship and debt collection; CCLC letter to NSW 
Attorney General dated 17 December 2007 re Financial Hardship and debt collection dated 4 
November 2008 
41 Joint Consumer Submission to the Financial Ombudsman Service Terms of Reference ,October 
2008; Joint Consumer Submission to ASIC CP 102 – Review of Dispute Resolution RG 139 & 165, 
November 2008; Legal Aid NSW submission  to Attorney-General Department's ADR Blueprint for 
NSW, dated 18 June 2009 
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It is our view that NSW should enact legislation similar to various other jurisdictions 

in Australia,42 which would to allow people to retain a reasonable amount of 

personal property necessary for domestic use within an average household.43 In 

particular, this allows the debtor’s household to retain one phone, one television, 

one VCR, one washer and dryer, numerous items of kitchenware and kitchen 

furniture, certain sentimental items such as trophies and awards, and one car (up to 

a prescribed value).44.  The creditor should also have regard to any special medical 

needs of the people in the debtor’s household, any other significant factor affecting 

the household and the likely sale value of the personal property when it is seized. 

 

Option 4a: Garnishee order changes 

 

Legal Aid NSW opposes the extension of powers to creditors on the garnishment of 

wages in NSW, including the power to garnish future wages. The reasons why 

permission may be granted to NSW State Debt Recovery Office (SDRO) to have a 

special arrangement with all banks to enable it to identify the bank accounts of fine 

defaulters (for breach of civil laws) do not apply to creditors (for breach of contract) 

in general. 

 

Such a process would be a significant infringement on the civil liberties and privacy 

rights of individuals. A sufficient case has not been made for the need for such 

significant powers to be given to creditors. NSW already has some of the harsher 

garnishee powers of any state, often resulting in creditors attempting to garnish 

wages of social security recipients, despite the protections afforded in the Social 

Security Act.45  

 

In our view, the current state of laws in NSW on garnishment of wages has led to 

significant financial hardship. Under NSW law the minimum income a person is 

allowed to keep for their own use and support is the standard workers 

compensation weekly benefit (s122(1) Civil Procedure Act 2005 (NSW)).  This equates 

to just $325.40 per week (as at 1 October 2010).  Since applications for garnishee 

orders generally are not inspected by a Magistrate but are simply consented to by a 

court Registrar, creditors have developed the practice of automatically specifying 

that the debtor retain only this minimum amount.  Therefore, instead of the 

threshold constituting the minimum protected income, it is our experience that this 

has come to resemble the standard income for a person subject to a garnishee 

order. 

 

Legal Aid NSW supports a change of law, to require a judicial assessment of the 

totality of a person’s financial and personal circumstances to take place before the 

proportion of a person’s income that can be garnished is determined (s48.01 Local 

                                                 
42 For instance, in Queensland and South Australia, what constitutes protected personal property is 
defined by reference to federal bankruptcy legislation (s828(1), Sch 2, Supreme Court Of Queensland 
Act 1991, s7 Enforcement Of Judgments Act 1991 (SA)).   
43 s116(2), Bankruptcy Act 1966(Cth) 
44 Reg 6.03 Bankruptcy Regulations 1996 (Cth 
45 See for instance s 60 Social Security (Administration ) Act (Cth) 1999 
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Court Rules (NT), s72.05 Supreme Court Rules (NT), s6 Enforcement Of Judgments Act 

1991(SA)).  This type of provision allows judges to ensure that people and their 

entire households are not forced into living in poverty and to default on other loans, 

and ensure that people are given leeway to steadily repay their debts over a 

reasonable time without excessive hardship in the short-term. 

 

We further note the significant concerns of CCLC in this area.46  CCLC reports that 

particularly since the change of Civil Procedure rules in this area, garnishment of 

wage is now a particularly attractive debt enforcement tool for creditors who under 

the change of rule no longer need to reapply to the Court periodically to refresh the 

order. CCLC reports a significant number of complaints regarding garnishment of 

wages as well the significant rise in bankruptcies in NSW47, which it is suggested is 

the result of the prospect of long term garnishment of wages.  Legal Aid NSW 

supports a change to the garnishee rule to once again limit a garnishment to a period 

no longer than 3 months.  

 

Option 4b & 4c Sheriff's officer – suite of enforcement options 

 

Whilst there is an initial attraction to a reform that would reduce the cost of 

enforcement on debtors, we have significant concerns with the notion of increasing 

the power of the Sheriff's office.  

 

The starting point in relation to any such reforms, as succinctly set out in the Issues 

Paper, will always be: 

 

'The responsibility for enforcing judgment lies with the credit rather than the 

courts.'48 

 

Reforms that permit the Sheriff to seize goods immediately, enter premises where 

entry is denied, conduct an examination order or complete time to pay application 

are significant coercive powers. The issue in relation to the extension of these 

powers is the real potential for unjust or unfair consequences, particularly when 

such reforms blur the lines between role of creditor (to call in debt) and the 

traditional role of Sheriff (to act on court orders).    

 

There is a real risk that once the Sheriff's office starts to identify as the body that 

calls in debts, there will be a perception that it lacks independence and objectivity in 

acting according to the law. There is also the very real concern that an expansion of 

the Sheriff's role in such circumstances would lead to the making of coerced 

admissions, which would hinder or prevent appropriate applications to set aside 

judgments.  

 

                                                 
46 See CCLC submission to Issues Paper – Review of the Debt Collection Process, 2010  
47 Bankruptcies in NSW has increased dramatically over the last 5 years from 390 in 2004/5 to 1255 in 
2009/10.  Cited in CCLC submission  in response to Issues Paper – Review of the Debt Recovery 
Process, 2010 at p,37 
48 Issues Paper – Review of the Debt Recovery Porcess, 2010, p.18 
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In our casework experience debtors often take advantage of the first visit by the 

Sheriff's office to seek advice and take appropriate action. Legal Aid NSW supports 

the suggestion that the Sheriff's office could be armed with an information pack in 

relation to debtor right and responsibilities, including appropriate referrals  

 
4d Allow a writ against land for debts under $10,000 

 

We strongly oppose any easing of the rules in relation to when a property can be 

sold to enforce an unsecured debt. Creditors who have taken the risk to lend money 

unsecured do so at their own risk. The cost of unsecured lending is already factored 

into the loan agreement in the interest rates, fees and charges and the amount of 

money a lender is prepared to lend. There appears to be no substantive basis which 

would warrant a change to the existing rule to benefit creditors.  

 

Indeed it is our submission that given the current levels of credit card debt in 

Australia today, the systemic concerns in relation to irresponsible lending in the 

marketplace and the life-changing consequence of selling the residential home, 

debts should not be able to be enforced against property for any amount less than 

$20,000.   

 

Option 4f Credit & financial counselling post-adjudication 

 

The proposal referred to in the Issues Paper is not “financial counselling” as we 

understand the term. Financial counselling in Australia is a service performed by 

free, independent and specifically trained caseworkers, usually with government 

funding and/or based within a larger charitable organisation. This form of financial 

counselling can be very useful to debtors at all stages of the debt recovery process 

because financial counsellors can: 

• advise debtors about their rights, obligations and options; 

• assist debtors to analyse their financial position and work out what they can 

afford to pay; 

• assist debtors to negotiate affordable arrangements with creditors; and 

• assist debtors to negotiate complaints processes and in some cases legal 

processes. 

 

While referrals to financial counselling are to be encouraged, there are also resource 

implications for such services. 

 

The proposal outlined in the issues paper appear however to envisage a different 

process where the creditor takes an active role. It is not at all clear how much court 

involvement is envisaged in this process but on the information provided, there is 

considerable potential for the process to be coercive and potentially detrimental to a 

debtor unaware of their rights. We would also note that the vast majority of debtors 

who seek advice from independent services are advised to make a repayment offer 

to the creditor if they have the capacity to do so.  
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ANNEXURE 1 
 

LOCAL COURT – A NEW CIVIL CLAIMS COURT FOR NSW 
 

A proposed model for a 
quick, cheap and just resolution of disputes 

 
1. Revamp Local Court (Small Claims Division) into a cheap, flexible, easy to use, court with 

specialised streams such as credit, insurance, motor vehicle third party claims. 

 

2. Model the Local Court on the best features of dispute resolution systems available 

worldwide, including: 

• Make processes informal but procedurally fair including;  

• Personal service of statements of claim (to reduce the significant 
number of default judgments)  

• informal pleadings – (similar to CTTT application forms) 

• informal processes and procedures – (similar to aspects of EDR) 
including: 

• no general right to legal representation except with leave (see 
s 36 Consumer Trader Tenancy Tribunal Act leave 
provisions); 

• no formal use of Evidence Act or Civil Procedure Rules – but 
rules of procedural fairness apply; and 

• no costs jurisdiction; 

• Inquisitorial processes for case preparation - using Registrars who have good sound 

knowledge of procedural fairness – appoint case managers to actively prepare matters 

for hearing (akin to FOS case managers) who are responsible for: 

• gathering and exchanging documents between parties; 

• issuing subpoenas (similar to child protection powers – in child maintenance 
dispute resolution); and 

• identifying matters suitable for early mediation/conciliation; 

• Quick but high quality decision-making (at least in metropolitan centres) by judicial 

officers (Magistrates/Assessors) who have developed specialised knowledge in key 

areas of practice; 

• Develop the following streams (similar to EDR and CTTT divisions): 



25 
 

• credit matters (especially as Commercial Division of CTTT will no longer 
exist under new regime); 

• insurance matters; 

• third party debt (eg Motor Vehicle accident); 

• Family Provision Act matters; 

• neighbourhood disputes; and 

• opt in to mediation/conciliation type– to ensure quick resolution.  

• access to free interpreting services  

 

Noting that the strength of EDR Panel system is quality of decision-making – consumers 

will benefit where judicial officers have developed specialist knowledge.  

 

 3. Tailor decision-making model according to nature of dispute so for example: 

• neighbourhood disputes – suit mediation focus then an arbitrated outcome; 

• insurance matters – suit Adjudicator  model (with specialised knowledge of complex 
remedial legislation); and 

• debt matters – may suit mediation focus then an arbitrated outcome. 

 

  4.  Publish reasons for decisions where appropriate - eg specialised stream. 

5. Right of Appeal to a Judge in the District Court. 

6. Keep jurisdictional monetary limits relatively low – recommend thirty thousand dollars 
($30K) (similar to CTTT) with opt in provisions to District Court claims between thirty 
and sixty thousand dollars (current limit). 

 

 

 

 

 

 

 

 

 

 

 

 
 


