


68LA(2) 

The independent children’s lawyer must: 

a) form an independent view, based on the 

evidence available to the independent 

children’s lawyer, of what is in the best 

interests of the child; and 

b) act in relation to the proceedings in what 

the independent children’s lawyer believes 

to be in the best interests of the child. 

 



68LA(5) 

The independent children’s lawyer must: 

a) act impartially in dealings with the parties to the proceedings; and 

b) ensure that any views expressed by the child in relation to the matters 

to which the proceedings relate are fully put before the court; and 

c) if a report or other document that relates to the child is to be used in 

the proceedings: 

i. analyse the report or other document to identify those matters in 

the report or other document that the independent children’s 

lawyer considers to be the most significant ones for determining 

what is in the best interests of the child; and 

ii. Ensure that those matters are properly drawn to the court’s 

attention; and 

d) endeavour to minimise the trauma to the child associated with the 

proceedings; and 

e) facilitate an agreed resolution of matters at issue in the proceedings 

to the extent to which doing so is in the best interest of the child. 

 

 



99D 

Without limiting the role of a legal 

representative for a child or young person in 

proceedings before the Children’s Court: 

a. The role of a direct legal representative 

includes the following: 
i. ensuring that the views of the child or young 

person are placed before the Children’s Court, 

ii. ensuring that all relevant evidence is addressed 

and, where necessary, tested, 

iii. acting on the instructions of the child or young 

person, and 

 

 



99D (contd.) 

b. The role of an independent legal representative includes the 
following 
i. if a guardian ad litem has been appointed for the child or young 

person—acting on the instructions of the guardian ad litem, 

ii. interviewing the child or young person after becoming the independent 
legal representative, 

iii. explaining to the child or young person the role of an independent legal 
representative, 

iv. presenting direct evidence to the Children’s Court about the child or 
young person and matters relevant to his or her safety, welfare and 
well-being, 

v. presenting evidence of the child’s or young person’s wishes (and in 
doing so the independent legal representative is not bound by the 
child’s or young person’s instructions), 

vi. ensuring that all relevant evidence is adduced and, where necessary, 
tested, 

vii. cross-examining the parties and their witnesses, 

viii. making applications and submissions to the Children’s Court for orders 
(where final or interim) considered appropriate in the interests of the 
child or young person, 

ix. lodging an appeal against an order of the Children’s Court if considered 
appropriate. 

 

 

 



 

As regards the law, the DLR/ILR will look to 

'Children's Law News' to stay abreast of 

significant Child Care & Protection cases. 
 

  The ICL needs to research relevant Full 

Court decisions and access publications like 

the ‘Australian Family Lawyer' and the 

‘Australian Journal of Family Law'.   



In respect to the  social science DCR/ILR/ ICL's would do well to research studies and 

attend seminars on topics such as: 

 

 Family Violence and its physical and psychological impacts on children; 

 Disorders in Children, including the diagnosis and treatment of autism, 
behavioural  and genetic disorders; 

  Mental Illness and Disorders, including diagnosis and treatment and the 
potential impacts on children- (I suggest you should have access to the DSM V); 

 Substance abuse- including the process of detection as relevant to  the potential 
impacts on children; 

 Attachment Theory- and  its interrelation with issues such as Mental Illness, 
substance abuse and Family Violence; 

 Sexual, physical and psychological abuse, including the identification of such 
abuse and best practice for the care and treatment of  children who have been 
abused; 

 Cross Cultural, Religious  and Aboriginal and Torres Strait Islander  issues as they 
relate to the best interests of children; 

 Parental Alignment and intransigent parental conflict-( the latter being in my 
experience on of the most common issues); 

 Child Development, including its impact on children's views and the reliability of 
children's statements; and 

 Efficacious interviewing techniques. 

 



Get across all the material as 

quickly as possible. If the 

documents are not sent to you 

by the parties, then  access the 

court file including the 

documents filed in the 

Commonwealth Portal in Family 

Law matters. 

http://www.clipart.com/en/close-up?o=2910419&memlevel=C&a=c&q=&k_mode=all&s=29&e=56&show=&c=&cid=5e&findincat=&g=&cc=&page=2&k_exc=&pubid=


Issue subpoenae and/or get 

authorities from the parties as soon 

as possible to talk with 3rd parties, 

like a School Principal, Psychologist 

or Counsellor. Take notes of the 

subpoenaed material and cross 

reference them to document tags. 

Ensure any JIRT material is 

produced for review by the Expert. 
 



In Family Law matters speak as soon as 

possible with any Family Consultant who 

may have interviewed the children and 

the parties about the dynamics as they 

understand them. If necessary get an 

order for him or her to view certain 

documents for the purposes of 

preparing a Family Report and giving 

evidence in Court, including those filed 

by the parties. 

 

http://www.clipart.com/en/close-up?o=2709851&memlevel=C&a=c&q=&k_mode=all&s=141&e=168&show=&c=&cid=5e&findincat=&g=&cc=&page=6&k_exc=&pubid=


Organise to interview the 

child/ren as soon as possible, 

unless it is contraindicated due 

to the age or development of 

the child and if there are 

allegations of sexual harm, 

particularly if they are still  

under investigation. 
 



Interview the child/ren before 

each significant court event 

and after the making of 

significant orders. Also on 

other occasions,  for example 

if  there is a proposed  

settlement. 
 



Upon perusing the court documents commence 

preparing an ‘organic’ chronology. It may assist 

to prepare a case theory document which can 

also be amplified and  amended as potential 

evidence becomes available, even throughout 

the final hearing of the matter if necessary. A 

draft Minute of Proposed Orders may be 

formulated as your case theory takes shape. 

The preparation of these documents will then 

inform your Outline of Case document. 



If you consider that interim 

orders need to be made or 

varied in the best interests of 

the children then be proactive 

in that by proposing orders and 

if necessary arranging a Family 

Law Conference or mediation. 

http://www.clipart.com/en/close-up?o=2709838&memlevel=C&a=c&q=&k_mode=all&s=1&e=28&show=&c=&cid=5e&findincat=&g=&cc=&page=&k_exc=&pubid=


In any hearing of the matter, adduce all 

significant relevant evidence to assist 

the court to make orders in the best 

interests of the child/ren. By virtue of   

s 65LA(5) and the 'Guidelines for 

Independent Children's Lawyers' that 

must include the children's views unless 

the child is of an age or cognitive ability 

such that her or she cannot express a 

view or the weight likely to be given to 

them is negligible. 

http://www.clipart.com/en/close-up?o=2910542&memlevel=C&a=c&q=&k_mode=all&s=29&e=56&show=&c=&cid=5e&findincat=&g=&cc=&page=2&k_exc=&pubid=


a) Set firm, reciprocal boundaries 

on the parties and their legal 

representatives in order to 

maintain impartiality, 

b) Also have a list of experts, 

therapists and contact centres 

and supervisors to use as 

indicated.  

http://www2.free-clipart.net/cgi-bin/clipart/directory.cgi?direct=clipart/Business/Cartoons&img=72

