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Evidentiary matters 
 

“Division 12A is no excuse for 
slackery.” 



Section 69ZT Family Law Act 
 

 
1) These provisions of the Evidence Act 1995 do not apply to 

child related proceedings:  
a) Divisions 3, 4 and 5 of Part 2.1 (which deal with 

general rules about giving evidence, examination in 
chief, re-examination and cross-examination), other 
than sections 26, 30, 36 and 41;  

b) Parts 2.2 and 2.3 (which deal with documents and other 
evidence including demonstrations, experiments and 
inspections);  

c) Parts 3.2 to 3.8 (which deal with hearsay, opinion, 
admissions, evidence of judgments and convictions, 
tendency and coincidence, credibility and character).  

 
 

 
 

http://www.austlii.edu.au/au/legis/cth/consol_act/ea199580/


What's still in? 
 

• Division 2 of Part 2.1 - Oaths and 
Affirmations  

 

• Part 3.1 - Relevance 

 

• Part 3.10 - Privileges 
 



Evidence Act Part 3.11 – Discretionary 
and mandatory exclusions  

 
Section 135: General discretion to exclude 
evidence  

The court may refuse to admit evidence if its 
probative value is substantially outweighed by 
the danger that the evidence might:  

(a) be unfairly prejudicial to a party; or  

(b) be misleading or confusing; or  

(c) cause or result in undue waste of time.  

 



Evidence Act Chapter 4: Proof 
 

Section 140:  Civil proceedings: standard of proof  

1) In a civil proceeding, the court must find the case of a 
party proved if it is satisfied that the case has been 
proved on the balance of probabilities.  

2) Without limiting the matters that the court may take 
into account in deciding whether it is so satisfied, it is 
to take into account:  
a) the nature of the cause of action or defence; and  

b) the nature of the subject-matter of the proceeding; and  

c) the gravity of the matters alleged.  

 



Section 69ZT(2)  Family Law Act 
 

• "Best evidence" is still the best evidence…. 

 

• Section 69ZT(2) 

The Court may give such weight (if any) 
as it thinks fit to evidence admitted as 
a consequence of a provision of the 
Evidence Act 1995 not applying 
because of subsection (1).  

 

http://www.austlii.edu.au/au/legis/cth/consol_act/ea199580/


Neither lost nor gone forever… 
Section 69ZT(3) Family Law Act 

 
• Consider the subject matter of your proceedings! 

 

• Section 69ZT(3):  Despite subsection (1), the Court may decide to apply 
one or more of the provisions of a Division or Part mentioned in that 
subsection to an issue in the proceedings, if:  
a) the Court is satisfied that the circumstances are exceptional; and  
b) the Court has taken into account (in addition to any other matters 

the Court thinks relevant):  
i. the importance of the evidence in the proceedings; and  
ii. the nature of the subject matter of the proceedings; and  
iii. the probative value of the evidence; and  
iv. the powers of the Court (if any) to adjourn the hearing, to 

make another order or to give a direction in relation to the 
evidence.  

 



Expert evidence 
 

Despite the potential exclusion of Part 3.3 of the 
Evidence Act (relating to Opinion evidence), best 
practice requires: 

 Choosing an expert with specialised knowledge based 
on [their] training study or experience to provide 
opinions that will assist the Court. 

 Transparency about the factual material upon which 
an expert provides an opinion: 

• ICL’s important role in briefing the expert; 

• Liaison with the expert – Rule 15.42 of the Family Law Rules 

 



Just because the expert says so, it 
does not make it so… 

Challenging the evidence of experts and 
Family Reporters. 

• Qualifications and experience? 
• Material & evidence upon which their opinions are 

based? 
  Has this evidence changed as a result of cross-

examination? 

• Due diligence:  
 the ICL must be familiar with the contents of the 

subpoenaed material  
 relevant subpoenaed material must be updated and read 

prior to trial. 

 



CRAFTING ORDERS 
 



Section 64B:  Meaning of parenting 
order and related terms  

…. 

2) A parenting order may deal with one or more of the following:  

a) the person or persons with whom a child is to live;  

b) the time a child is to spend with another person or other persons;  

c) the allocation of parental responisbility for a child;  

d) if 2 or more persons are to share parental responsibility for a child - the form of 
consultations those persons are to have with one another about decisions to be made in 
the exercise of that responsibility;  

e) the communication a child is to have with another person or other persons;  

f) maintenance of a child;  

g) the steps to be taken before an application is made to a Court for a variation of the order 
to take account of the changing needs or circumstances of:  

i. a child to whom the order relates; or  

ii. the parties to the proceedings in which the order is made;  

h) the process to be used for resolving disputes about the terms or operation of the order;  

i) any aspect of the care, welfare or development of the child or any other aspect of 
parental responsibility for a child.  

 



Orders for psychological and other 
treatment 

Key case:  L v T [1999] Fam CA 1699; [1999]  FLC 
92-875: 

“There is power under sections 65D(1), 67ZC, 
68B or 114 to order that a party attend upon a 
psychiatrist and undergo treatment as a 
condition of contact or residence, but there is 
no such power to make a non-conditional 
order.” 

 

 



Another source of power: section 13C 

Section 13C:  Court may refer parties to family counselling, family dispute resolution and other 
family services  

 

1) A Court exercising jurisdiction in proceedings under this Act may, at any stage in the 
proceedings, make one or more of the following orders:  

a) that one or more of the parties to the proceedings attend family counselling;  

b) that the parties to the proceedings attend family dispute resolution;  

c) that one or more of the parties to the proceedings participate in an appropriate 
course, program or other service.  

Note 1: Before making an order under this section, the Court must consider seeking the 
advice of a family consultant about the services appropriate to the parties' needs (see 
section 11E).  

Note 2: The Court can also order parties to attend, or arrange for a child to attend, 
appointments with a family consultant (see section 11F).  

2) The Court may suggest a particular purpose for the attendance or participation.  

 



Section 13C (continued....) 

3) The order may require the party or parties to encourage the 
participation of specified other persons who are likely to be affected by 
the proceedings.  

Note: For example, the participation of children, grandparents or other 
relatives may be encouraged.  

4) The Court may make any other orders it considers reasonably necessary 
or appropriate in relation to the order.  

5) The Court may make orders under this section:  

a) on its own initiative; or  

b) on the application of:  

i. a party to the proceedings; or  

ii. a lawyer independently representing a child’s interests under an 
order made under section 68L.  

 



WHEN TO PROPOSE? 

A curious question in the post separation context.... 



Don’t be shy.... 

• ICL role: “the honest broker” 
Is FDR the way to go? 

• Procedural fairness 

Achieving the best possible outcomes for 
children. 

Identification of matters requiring 
detemination. 

• It’s an ICL’s privilege to change her mind... 



SCENARIOS FOR DISCUSSION 



Scenario 1 

• You have a matter listed for final hearing where both parents are 
self-represented and each are seeking a live with order. Their trial 
documents are poorly prepared and largely irrelevant to the facts in 
issue. The child you represent has been having difficulties at school 
and has been referred to a counsellor at the local health centre. 
Their teacher has told you of her concerns about the child, and in 
particular that his attendance is poor, he is becoming increasingly 
withdrawn, he attends school without proper uniform or provisions 
and that he is starting to be teased by the other children because of 
his poor hygiene. The teacher tells you that she has attempted to 
address this issue with the parents, and whilst the father has 
appropriately engaged with the school, the mother has not and the 
problems have not resolved because the child is in the primary care 
of the mother.  

• How would you ensure the Court is aware of this information at the 
final hearing? 

 



Scenario 2 

• You are the ICL in a long running matter. On the third day of 
the final hearing, the parents reach an agreement that is 
largely in line with the recommendations of the Family 
Report, however the mother insists that the orders include 
an injunction that the father not consume illicit drugs whilst 
the child is in his care even though the evidence has not 
established this to be an issue of concern. The father also 
agrees to this injunction provided that it is made on a 
without admissions basis. Both parents also agree that as 
part of the way forward they will attend a post separation 
programme to work on their communication difficulties 
and ask for this to be included in the final agreement.  

• As ICL what would be your position with respect to these 
proposed orders?  How would you draft them? 
 



Scenario 3 

• You were appointed as the ICL at the outset of 
proceedings, which are listed for final hearing 
next week. You have formed the view that the 
children should live with the father and that he 
should have sole PR. You are unsure of what time 
the children should spend with the mother and 
wish to reserve your position with respect to this 
issue until the completion of evidence.  

• When would you communicate this view to the 
Court? How would you do it? 

 



Scenario 4 

• You are the ICL for a 12 year old boy. His parents 
separated shortly after his birth and there has 
been various sets of parenting proceedings since 
that time. On the eve of the final hearing, the 
parents indicate that they have reached an 
agreement, which would see the child spending 
more time with his father than recommended in 
the Family Report.  

• What position would you take with respect to 
final orders?  Why? How? 

 


