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Methodology 

 Online surveys  

 judges (n=54), ICLs (n=149), non-ICL lawyers 

(n=192), non-legal professionals (n=113) 

 In-depth interviews:  

 ICLs (n=20), parents/carers (n=24), 

children/young people: (n=10) 

 Information from legal aid commissions and 

child protection department personnel 

 



Research question 

To what extent does having an ICL involved in 

family law proceedings improve the outcomes 

for the child? 



The ICL role 

 Facilitating the participation of the child in the 

proceedings 

 Evidence gathering 

 Litigation management – playing an “honest 

broker” role in case management and settlement 

negotiation 

 



Non-ICL professionals’ agreement that ICL involvement  

improves outcomes for children/young people 
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Aspects of participation 



Participation 

Respecting children’s views means that such views should not 

be ignored; it does not mean that children’s opinions should be 

automatically endorsed. Expressing an opinion is not the same 

as taking a decision, but it implies the ability to influence 

decisions. A process of dialogue and exchange needs to be 

encouraged… In such a process, adults must provide direction 

and guidance to children while considering their views in a 

manner consistent with the child’s age and maturity. Through 

this process, the child will gain an understanding of why 

particular options are followed, or why decisions are taken that 

might differ from the one he or she favoured. UNICEF 

 



Aspects of participation 

Familiarisation 

Explanation 

Consultation 

Participation function AND 

A forensic purpose 

 



Participation 

Practice is inherently variable depending on 

 Age, maturity of child 

 Circumstances of case 

Approaches to practice also vary according to 

 Legal aid commission policy 

 Community of practice 

 Personal orientation 



Participation 

A spectrum of practice… 

Broadly, two orientations: 

 High participation orientation 

 Direct contact for all three purposes 

 Cautious participation orientation 

 Caution re direct contact, especially for 

consultation – Family Consultant role 

 

 

 



Views of parents and children/young 

people 

 Qualitative interviews 

 24 parents/carers 

 10 children/young people aged between 10 and 

17 

 Most parent/carers reported the cases 

involved family violence/child safety  

 All children/young people reported issues 

relating to safety (broadly defined) 

 



Main insights from parents/children 

 Their cases were long and complex 

 Few wholly positive experiences with the 

ICL; several very negative 

 Only one child/young person reported a 

mainly positive experience 

 



Concerns (parents/carers) 

 Competence of ICL 

 ICL’s communication with parents and 

child/young people 

 Lack of impartiality 

 Negative impact on trajectory of proceedings 

 



Good points (parents/carers) 

 Someone listening to the child/young person 

 Facilitating processes to help children/young 

people understand what was happening 

 Short-circuiting ‘mud-slinging’ 

 Ensuring court understood protective 

concerns 

 

 



“Elise” 

 

“She didn’t let, you know, lack of funding or 

anything else get involved in her…need to do 

the right thing for the kids” 

 



“Sarah” – a positive experience 

 

 Her situation necessitated involvement with police 

and child protection authorities 

 Based on her description, her ICL adopted a  

‘high participation’ orientation 

 

“if my word didn’t get out properly…I don’t think I would 

be where I was now…” 

 

 



“Sarah” particularly appreciated 

 

 ICL negotiating seating arrangements so she felt 

comfortable 

 ICL providing clear explanation of who she was and 

what was going on 

 Several meetings 

 ICL listening to her concerns 

 ICL engaging her in developing submissions 



“Sarah” – points of discomfort 

 Talking to the ICL in eyeshot of unsafe 

parent 

 Feelings of internal conflict in talking about 

her lack of safety 

 Not being told how her views influenced the 

judge’s decision 



Other children/young people 

 

What was the worst bit about having an ICL? 

Well, like, they weren’t listening to anything we were 

saying. Like, they didn’t care. Hannah, 15-17 

That she didn’t fight of our rights as much as she, um, 

should have. Sophie 12-14 

Me now knowing what she was doing…And her not 

getting in touch to help me on more occasions. Dylan 

12-14 

 

 

 



From the perspective of children/young people, 

elements of good ICL practice include 

 Sensitivity and integrity in interpersonal 

dealings with children/young people 

 Relationship building 

 Keeping them informed of progress – its 

their life 

 Listening to them 

 Explaining outcomes 

 

 

 



Underlying issues  

 Funding – legal aid rates insufficient to meet 

the costs of running cases for private 

practitioners 

 Training and professional development – 

need for better training, especially in working 

with 

 Children/young people 

 Family violence and child abuse 



Conclusion 

Do ICLs improve outcomes for children/young 

people? 

 Competent ICLs can 

 More comprehensive information before the court 

 Litigation better managed 

 Significant issue 
 Practices concerning participation 



Acknowledgements 

Thanks to 

 Attorney General’s Department, which commissioned the 

research 

 National Legal Aid and the Family Law Working Group, 

which supported the research 

 Parents and children/young people who spoke with us 

 Family Court of Australia, Federal Circuit Court, Family Court of 

Western Australian, Family Relationships Services Australia, Family 

Law Section of the Law Council of Australia, Women’s Legal Services 

Australia, APA Family Law and Psychology Interest Group 

 Consultants Patrick Parkinson, Judy Cashmore and Nicola Ross 

In_their_own_words.pptx

