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About Legal Aid NSW
The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent
statutory body established under the Legal Aid Commission Act 1979 (NSW) to provide
legal assistance, with a particular focus on the needs of people who are socially and
economically disadvantaged.
Legal Aid NSW provides information, community legal education, advice, minor
assistance and representation, through a large in-house legal practice and through grants
of aid to private practitioners.
Legal Aid NSW also funds a number of services provided by non-government
organisations, including 29 Women’s Domestic Violence Court Advocacy Services and 32
Community Legal Centres (CLCs) and their peak body, CLCNSW. Legal Aid NSW
administers funding for CLCs throughout NSW through the Community Legal Centres
Program.
Each Division of Legal Aid NSW, as well as the Legal Aid NSW Community Legal
Education Unit, the Cooperative Legal Service Delivery Program and the Women’s
Domestic Violence Court Advocacy Program, all work in cooperation with the community
legal sector and other legal service providers such as the Aboriginal Legal Service
NSW/ACT (ALS) in planning and delivering services.

Introduction
Legal Aid NSW welcomes the opportunity to provide a submission to the Review of
Community Legal Centre Services (the Review).
Legal Aid NSW delivers a continuum of services that range from high volume legal
information, advice, minor assistance and duty services through to highly targeted
casework for dispute resolution and litigation services. The majority of services we provide
are advice or duty services, provided on the day. However, Legal Aid NSW expends
considerable resources on representation services, in particular in criminal and family law.
We are also increasingly striving to provide integrated, client-centred services that
address client’s legal and non-legal needs, in particular to our most vulnerable clients.
Legal Aid NSW has a legislative duty to ensure the coordination of legal aid services and
the state wide provision of legal assistance services to disadvantaged people.1 It fulfils
that role by working closely with the legal assistance sector, including the Aboriginal Legal
Service NSW/ACT, CLCs, private practitioners and LawAccess NSW. Legal Aid NSW,
along with its justice sector partners including CLCs, also participates in the New South
Wales Legal Assistance Forum (NLAF) and its working groups to pursue policy and
systemic issues.

1

Legal Aid Commission Act 1979 (NSW) section 12(h) and (b).
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This submission addresses the Review’s Terms of Reference and the supplementary
questions asked of Legal Aid NSW by the Review. We note that we have not included
material on criminal law priorities, legal needs and service gaps, given the focus of the
Terms of Reference on the civil justice system. However, our criminal law practice is
extensive. We provide criminal law services in the Local and Children’s Courts, District
Court and Supreme Court, as well as higher court appeals. In 2016/2017, Legal Aid NSW
provided 444,258 criminal law services, including 166,114 duty services and 24,020
grants of aid.2
Given the very limited time for comment on these issues, and the significant issues that
arise concerning access to justice in New South Wales, we would welcome the opportunity
to provide further input to the Review, including in face to face meetings.

Allocation and management of CLC funding
As noted above, Legal Aid NSW currently administers Commonwealth and State
Government funding for NSW CLCs. This role involves allocating funding, and monitoring
CLC compliance with their service agreements, including managing and reviewing CLC
reporting requirements. While funding allocations have predominately occurred on a
historical basis, Legal Aid NSW developed a needs based funding methodology at the
request of the former NSW Attorney General, which was applied in 2017-18.
Legal Aid NSW is also, under the National Partnership Agreement on Legal Assistance
Services 2015-20 (NPA), expected to work collaboratively with CLCs, as an equal partner
in the legal assistance sector, to plan and deliver services to disadvantaged people in
NSW.
We see an inherent tension between our role in allocating funding to CLCs and monitoring
their use of that funding, and working with them in planning service delivery. We question
whether it is appropriate for Legal Aid NSW to continue to manage the CLC program in
NSW. We are aware that other jurisdictions such as Queensland have given at least part
of this responsibility to their Justice departments, and encourage the Review to consider
whether such a shift would be beneficial in NSW. As this issue has not been raised, we
make our submissions below on the basis of the current arrangements.

Legal needs analyses and priorities
Should Government funded services be provided to a broader group of low income
clients and not just those considered to be at most disadvantage? (TOR 2(e))
Yes, Legal Aid NSW considers that all legal assistance providers should be funded to
expand their services, so that a broader group of low-income clients can access legal help.
There are well-established gaps in public legal assistance service delivery, largely due to
funding constraints. The Productivity Commission found that legal assistance funding for
civil and family matters, in particular, has not kept pace with increasing costs and
2

Legal Aid NSW Annual Report 2016 - 2017 (forthcoming), p29.

4

demand.3 A conservative estimate is that 500,000 people miss out on legal help every
year in Australia.4 The Australian Council of Social Service’s 2014 Community Sector
Survey found that 72 per cent of CLCs were unable to meet demand.5
Legal Aid NSW does not keep statistics on the number of people who are unable to obtain
a grant of aid, but it is often observed that the means test of legal aid commissions is
highly restrictive.6 A 2014 review of legal assistance found:
Current arrangements do not equip legal aid commissions to provide grants of legal
aid to all disadvantaged clients in all matters within stated service priorities.7
While Legal Aid NSW changed its policies in August 2015 to broaden access to justice,
the means test income limit is 59.5% of the minimum weekly wage.8 Access to legal aid
has therefore become increasingly ‘welfarised’: in 2016/17, 89.7% of recipients of legal
aid in NSW were on a Centrelink benefit.9 Many low-income earners therefore miss out
on a grant of legal aid. The Productivity Commission stated:
The income tests [of legal aid commissions] are below many established measures
of relative poverty. It is not the case that people are ‘too wealthy’ to be eligible for
legal assistance, but rather that they are ‘not sufficiently impoverished’. 10
Funding restrictions have also limited the types of civil law matters for which a grant of
legal aid is available. This is discussed below under “Overlaps and gaps in services”.
Most people who are unable to obtain a grant of aid and/or who cannot access the
assistance of a CLC will not be able to afford a private lawyer to enforce or defend their
rights. This is known as the growing ‘justice gap’.11 This is in part a reflection of the high
cost of legal services in the private market and the increasing costs of accessing courts
and tribunals, but it is also directly attributable to the underfunding of public legal
assistance providers.12
Legal Aid NSW has partly sought to address the justice gap by providing a high volume of
community legal education and information, advice, minor assistance and duty services
to the NSW community. These services are often targeted, but not means-tested, so they

3

The Australian Government Productivity Commission, Access to Justice Arrangements Inquiry Report (2014)
(“Productivity Commission report”), p30.
4 The Australia Institute, Justice for All (March 2012).
5 ACOSS, Australian Community Sector Survey (2014), p2.
6 See for example the Productivity Commission report, p30. At p716, the report states “LACs’ resources are tight,
so means tests are too mean”.
7 ACIL Allen Consulting, Review of the National Partnership Agreement on Legal Assistance Services: Legal Aid
Commissions, http://www.acilallen.com.au/projects/23/justice/126/review-of-the-national-partnership-agreementon-legal-assistance-services, p113.
8 Legal Aid NSW Annual Report 2016 - 2017 (forthcoming). The allowable income after deductions is now $400
per week, up from $385. Child care deductions increased from $250 to $325. The allowable cash assets for single
people and families were also increased. For a single person the amount increased from $1,310 to $2,800 and for
families it was increased from $2,638 to $4,200.
9

Ibid
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Productivity Commission report, p30.
See Productivity Commission report, Chapter 19.
12 See Productivity Commission report, p30 and Chapter 21.
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can be accessed by a range of people in the community. For example, in 2016-17, Legal
Aid NSW provided:



1421 family and civil law community legal education (CLE) sessions. Many legal
education sessions target particular communities and legal issues. Legal Aid NSW
also provides CLE programs to community workers.



148,680 advice and minor assistance services from our 24 offices and 248
outreach locations around the state.



191,625 duty services, provided at a range of locations including the Local and
Children’s Courts, the State Parole Authority, family law courts, the Mental Health
Review Tribunal, the Administrative Appeals Tribunal (tier I and 2), the NSW Civil
and Administrative Tribunal registries in Liverpool and Sydney, and at the Appeal
Panel in tenancy matters.

CLCs also provide a range of CLE, information, advice, minor assistance, duty and
casework services across the state. Non-representation services by CLCs are also not
means-tested.
Despite the range and extent of non-representation services provided by Legal Aid NSW
and CLCs, there is a strong case for increased funding to ensure that a wider range of
people in NSW can access legal assistance. We note the Productivity Commission
estimated that an immediate injection of $200 million was needed to address the “most
pressing” civil and family law needs in the legal assistance sector.13 It stated:
… additional funding from the Australian and state and territory governments of
around $200 million a year is needed to:
 better align the means test used by LACs with other measures of
disadvantage
 maintain existing frontline services that have a demonstrated benefit to the
community
 allow legal assistance providers to offer a greater number of services in
areas of law that have not previously attracted funding.14
The Productivity Commission highlighted a range of reasons for providing such
assistance, particularly to disadvantaged people. It firstly pointed to the benefits for
individuals who receive legal assistance, including resolution of their legal problem,
decreased financial costs and stress, and preventing hardship from the escalation of
unresolved problems. It also detailed benefits to the wider community, including:

13
14



ensuring legal rights are enforced across the community



preventing the escalation of civil disputes, including into criminal matters



avoiding the costs of other government services

Productivity Commission report, p738-739.
Productivity Commission report, p30.
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improving the efficiency of court proceedings.15

If additional government funding were provided, Legal Aid NSW does not consider that
Legal Aid NSW and CLCs should service different groups in the community (for instance,
Legal Aid NSW targeting the “most disadvantaged”, and CLCs servicing low-income
earners who are “less disadvantaged”). This would not only be practically and
administratively complicated, it would also risk gaps in service delivery. It would also be
inconsistent with the Productivity Commission’s report on Access to Justice
Arrangements, which recommended consistency in the eligibility principles employed by
Legal Aid NSW and CLCs.16
Legal Aid NSW recommends that any additional funding should be allocated and used in
accordance with the framework and requirements of the NPA, and in particular an
evidence-based, collaborative service planning framework. We discuss the NPA further
below in the context of priority clients.

How does Legal Aid NSW determine priority clients?
Legal Aid NSW’s priority clients are to a large extent determined by the NPA. The NPA
provides Commonwealth Government funding to States and Territories to distribute to
legal aid commissions and CLCs, and sets the terms and conditions of that funding. One
of the “outcomes” that the NPA seeks to achieve is that “legal assistance services are
targeted to priority clients with the greatest legal need”.17 To help achieve this outcome,
the NPA provides guidance to legal aid commissions and CLCs on the prioritisation of
their services. In particular, it states that:



Legal assistance service providers should focus their services on people
experiencing financial disadvantage.



Where appropriate, legal assistance service providers should also plan and target
their services to people who fall within one or more of the priority client groups:


People experiencing financial disadvantage



Children and young people (up to 24 years)



Indigenous Australians



Older people (aged over 65 years)



People experiencing, or at risk of, family violence



People experiencing, or at risk of, homelessness



People in custody and prisoners



People residing in rural or remote areas

15

Productivity Commission report, p757.
Productivity Commission report, p703.
17 See clause 9(b).
16
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People who are culturally and linguistically diverse



People with a disability or mental illness



People with low education levels



Single parents.18

Importantly, the NPA also states that the list of priority client groups is not exhaustive and
service providers are not excluded from assisting clients that fall outside these groups.19
Consistent with the NPA, Legal Aid NSW uses evidence from a number of sources to
identify priority clients, and the geographic locations in which people have the highest
levels of legal need, in order to target legal assistance services in NSW. In particular,
Legal Aid NSW is guided by the Collaborative Planning Resource developed by the Law
and Justice Foundation (LJF) to assist with this process. The LJF resource has two parts:
1) The LJF Collaborative Planning Resource – Service Planning (CPR-SP). This
summarises the research evidence on legal need and access to justice and the
implications for planning legal service delivery.
2) The LJF Collaborative Planning Resource – Jurisdictional Data (CPR-JD). This
brings together three sets of information relevant to making decisions about legal
assistance provision:


The geographic distribution of the Commonwealth’s priority groups for
services



The prevalence of experiencing legal problems for each priority group



The geographic distribution of those most likely to be in need of legal
assistance services for financial or other reasons.

Legal Aid NSW also accesses demographic information from ABS Census data, but also
our own service data, fines debt, health data and crime data to inform assessments of
need. The Cooperative Legal Service Delivery (CLSD) Program Unit at Legal Aid NSW
compiles detailed regional profiles to inform their planning days and service priorities in
12 regional locations across NSW.
Legal Aid NSW regularly and actively uses data to identify priority clients, analyse their
legal needs and plan services. The Solicitors in Charge of each Legal Aid NSW regional
office are currently required to prepare regional service delivery plans, and use the tools
and data referred to above in this process. Legal Aid NSW also engages in NLAF to share
information and insights about priority clients.
The Legal Aid NSW CLSD program undertakes collaborative planning every two years
with representatives from regional Legal Aid NSW offices, the ALS, CLCs, Family Violence
Prevention Legal Services (FVPLS), private solicitors as well as related non-legal partners
18
19

See Schedule B of the NPA.
See Schedule B, clause B4 of the NPA.
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including representatives from youth, disability, domestic violence, housing, financial
counselling and neighbourhood and government services. The CLSD Program planning
process involves an analysis of a “Regional Profile”, comprised of demographic data
sourced from the ABS Census, BOCSAR crime data, fines debt, poker machine
expenditure and occasionally health and school attendance data. The CLSD Program also
surveys CLSD partners prior to the planning day to get their views on gaps in services by
area of law, location gaps and clients to focus on to meet the identified needs and gaps.
At the Planning Days, each CLSD Program partnership sets three to five priorities, and
formulates strategies (based on the Law & Justice Foundation principles of services being
targeted, joined up, appropriate and timely) under which they can focus and collaborate
over the following two years. The CLSD program Unit also works with the LJF to collate
data on “legal-needs indicators” mapped to a local, SA1 level, as well as aggregated
service usage data from CLCs, Legal Aid NSW and LawAccess NSW in the profiles.
In addition, Legal Aid NSW undertakes regular reviews of its services pursuant to the
strategic priorities determined by its Board. For example, we reviewed gaps in legal
services in certain rural and remote areas of NSW in 2015, and implemented a range of
measures to expand service delivery to these areas. These measures are outlined under
“Overlaps and gaps in services” below.
Legal Aid NSW also seeks to be responsive to government priorities in the development
of its services and the clients it targets. For example, over the past two years, Legal Aid
NSW has expanded and enhanced its services to victims of domestic and family violence.
The Legal Aid NSW Domestic Violence Unit (DVU), established in 2016, provides
integrated legal and social work support to victims of domestic and family violence,
including duty services at four Local Courts and at four family law court registries as part
of the Commonwealth-funded Family Advocacy and Support Service. The DVU primarily
services Local Courts in South West Sydney, but will soon expand to service Local Courts
on the Central Coast.
Legal Aid NSW has also delivered a range of services to people experiencing or at risk of
homelessness, consistent with State priorities in this area. For example, Legal Aid NSW
operates 31 specialist homeless legal outreach services across NSW. Civil law solicitors
also provide legal services to tenants, both in private and social housing, and people
experiencing mortgage stress, in over 200 locations across NSW.
Legal Aid NSW has established a specialist Civil Law Service for Aboriginal Communities
and a civil law service dedicated to the needs of young people with complex needs (the
Children’s Civil Law Service), which also directly respond to priorities set by the
Commonwealth and State Governments. Legal Aid NSW also has a specialist WDO and
fines program which works in partnership with Revenue NSW and the Department of
Justice. Again, this service was established in the context of the State Government’s
priority to reduce the burden of unpaid fines in disadvantaged communities. The Civil Law
Division has also more recently focused on prisoners as a key priority in keeping with the
State priority to reduce reoffending.
9

What are the most significant legal needs experienced by disadvantaged people
arising from the operation of state law? (TOR 2(b))
The Legal Australia-Wide (LAW) Survey provides some indication of significant legal
needs experienced by the NSW community, including disadvantaged people.20
Consumer, crime, housing and government problems were the most common legal
problems reported by the 20,000 LAW survey respondents in NSW. Specifically:



21% of respondents reported a consumer law problem, and 9.3% of respondents
experienced a consumer problem that was substantial



14.0% experienced a crime problem, and 6.0% experienced a substantial crime
problem



13.0% experienced a housing problem, and 6.2% experienced a substantial
housing problem



10.7 per cent of respondents experienced a government problem, and 5.9%
experienced a government problem that was substantial.21

Many of these legal problems will arise from the operation of state law. Legal Aid NSW
prioritises areas of civil law that impact on the everyday lives of disadvantaged
communities, including access to housing, income security and having sufficient funds to
meet the basic necessities of life.
The LAW survey confirmed that disadvantaged or socially excluded groups have
increased vulnerability to legal problems, particularly those that impact on people’s ability
to meet the basic necessities of everyday life. The groups identified at particular risk
include:



people with a disability



single parents



people who are unemployed, and



people living in disadvantaged housing.22

The LAW survey also highlighted that some disadvantaged groups are more likely to
experience particular types of legal problems. For example, people on government
benefits had higher odds of problems relating to family, government, health, housing and
rights.23 Indigenous people had increased risk of experiencing crime (both as a victim and
an offender), government, health and rights problems.24 Therefore the types of legal needs
experienced by disadvantaged people will vary across different demographic groups.

20

Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in NSW (Law and Justice Foundation, 2012).
21 Coumarelos et al, pp 59-62.
22 Ibid pp 65-77.
23 Ibid p 172.
24 Ibid.
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The LJF has also conducted specific research into the legal needs of prisoners, people
who are homeless and older people, which has found significant unmet legal needs and
systemic barriers to accessing legal services.25 Legal Aid NSW has also conducted its
own research into the legal needs of Aboriginal communities, which identified the need to
provide highly targeted services in order to meet high levels of unmet legal need especially
in the area of civil law.26
CLC data reflects similar trends. In 2016/17, the top four law types for CLC services were
credit/debt, consumer, employment and housing.27
Legal Aid NSW’s experience assisting disadvantaged clients reinforces and adds to this
data:



We see significant and increasing demand in consumer law. In 2016-17, Legal
Aid NSW provided 2241 advice services and 1383 minor assistance services in
consumer law matters under State law. This commonly includes credit matters and
issues around the inappropriate sale or lease of goods and services, including
phones, white goods and utilities.



We also see many disadvantaged clients with legal needs around housing and
homelessness. In 2016/17, Legal Aid NSW provided almost 3000 advice services,
and over 2000 casework services to clients with housing issues. Casework
services include advocacy on behalf of tenants to housing providers. Last financial
year, Legal Aid NSW represented people being evicted from their public housing
tenancy and others at risk of losing their dwelling. Since June 2016, the NCAT
appeals service has advised 101 tenants about appeals from eviction orders and
assisted 40 of those tenants with their appeal. As a result of this assistance, we
have saved 14 social housing tenancies and extended or saved three private rental
tenancies.



There are also increasing numbers of people seeking assistance in relation to
mortgage stress consistent with media reports on this issue.28



Our clients regularly present with problems arising from government action,
including fines. Last financial year, fines were the top matter type for Legal Aid
NSW minor assistance services (which are targeted at clients who are
disadvantaged). In 2016/17, we delivered 1321 minor assistance services to clients
with fines problems. Fines are a significant area of legal need as they can
compound the vulnerability and financial stress of disadvantaged people and can

25

See Grunseit, A, Forell, S & McCarron, E, Taking justice into custody: the legal needs of prisoners, Law and
Justice Foundation of NSW, Sydney (2008); Forell, S, McCarron, E & Schetzer, L, No home, no justice? The legal
needs of homeless people in NSW, Law and Justice Foundation of NSW, Sydney 2005; and Ellison, S, Schetzer,
L, Mullins, Perry, J & Wong, K, The legal needs of older people in NSW, Law and Justice Foundation of NSW,
Sydney (2004).
26 Chris Cunneen & Melanie Schwartz, The Family and Civil Law Needs of Aboriginal People in New South
Wales (2008).
27 Community Legal Assistance Services System (CLASS) data base 2016/17 report – NPA Performance indicator:
Services by Law type (12 October 2017)
28 See for example Noel Whittaker, “Suffering mortgage stress? Tighten your belt now to avoid further pain”,
Sydney Morning Herald, 8 September 2017.
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lead to driver licence sanctions and secondary offending. In our experience, fine
problems are also likely to coexist with other legal problems, including other debts
and driver licence disqualifications. Legal Aid NSW regularly works with Revenue
NSW and the NSW Registry of Births, Deaths and Marriages on outreach to help
manage fines on the spot, lift property seizure orders, reverse license sanctions,
refer fine debtors to WDO organisations and assist with birth certificates to enable
access to a driver’s licence.
While the LAW Survey is a valuable evidence source, it was a general population survey.
It was not designed to target disadvantaged people and did not survey people without
landlines, homeless people and people in prisons and institutions. These limitations
should be borne in mind when using the data in policy development and service planning
for disadvantaged people. Legal Aid NSW briefly notes below some other significant areas
of legal need for disadvantaged people not necessarily highlighted in the LAW survey:



Employment law. There are very few legal services available to low income
disadvantaged employees with employment law matters. The prospect of
unemployment, particularly long term unemployment, can lead to financial stress,
family breakdown and even crime. In recent years, Legal Aid NSW has increased
its employment law services and provides a large volume of advice and minor
assistance services in this area. For example, in the 2016/2017 financial year,
Legal Aid NSW provided 3420 employment law advice and 853 minor assistances
services.



Mental health law, including guardianship and forensic patients. In the civil
law division, grants of aid are most commonly made for guardianship matters.
Forensic patient matters are the third most common matter for a grant of aid in civil
law. Both guardianship and forensic patient matters have been increasing in recent
years.



Sexual Assault Communications Privilege: Legal Aid NSW also sees a
significant and steady demand for advice and representation in Sexual Assault
Communication Privilege (SACP) matters, especially in the context of the Royal
Commission into Institutional Sexual Abuse. Last year Legal Aid NSW made 137
grants of aid for SACP matters.



Care and protection law: Legal Aid NSW receives state funding to provide case
representation services to children and adults state-wide in proceedings brought
under the Children and Young Persons (Care and Protection) Act 1998. Since the
2014 Safe Home for Life reforms, the NSW Government has reformed policy and
legal approaches to these vulnerable children and families. The October 2017
Discussion Paper ‘Shaping a Better Child Protection System’ and the release of
the report of the Royal Commission into Institutional Responses to Child Sexual
Abuse may also lead to new demands on the legal assistance sector. Only limited
funding has flowed to the legal assistance sector to support new approaches.
Emerging groups such as guardians and foster carers increasingly seek access to
12

advice. Both Legal Aid NSW and CLCs will be called upon to meet these new
demands.
Legal Aid NSW also considers the legal needs of prisoners to be a significant area of need
for public legal assistance services. Prisoners are a marginalised group in NSW who
experience a range of legal problems, including issues related to debt and housing which
have the potential to impact on reoffending rates. As the Review would be aware, prisoner
numbers in NSW have increased significantly in recent years.

Does Legal Aid NSW have any views on what State priority areas of law should be, in
terms of matter types?
Legal Aid NSW has concerns with any model for public legal assistance service delivery
based on State areas of law. In our view, an approach based on law type rather than
people will inevitably lead to some people receiving less services than they otherwise
would have, and potentially some disadvantaged people having only some of their legal
needs met. Prioritising areas of State law risks missing other, equally important areas of
law, and may inhibit integrated, holistic and flexible service delivery to clients.
Legal Aid NSW considers that priorities should be set within a framework that allows for
flexible responses through a range of services to ensure a targeted and evidence-based
approach to meeting the legal needs of disadvantaged people. We note that the former
NSW Attorney General requested Legal Aid NSW develop a model based on legal need,
which we generally consider to be a sound approach. We also emphasise the importance
of a collaborative planning process in identifying and prioritising legal needs for
disadvantaged people and communities.
Legal Aid NSW is increasingly focused on identifying priority clients rather than priority
matter types, and responding to legal problems that have the greatest impact on their
lives. There are particular areas of law that impact most on certain people and
communities, and Legal Aid NSW seeks to prioritise legal assistance to address those
issues. For example, in remote areas of NSW, Aboriginal communities appear to be
disproportionately impacted by scams and poor or unconscionable consumer trade
practices in areas such as the leases of white goods and funeral funds. On the other hand,
migrant communities in Western Sydney have increased demand for assistance in relation
to employment law and tenancy. Services should be prioritised in the context of the legal
needs of particular communities, and be aligned to government priorities.
We also highlight that people experiencing high levels of disadvantage will often have
multiple and interrelated legal (and non-legal) problems.29 Legal Aid NSW has therefore
been working towards an integrated approach to service delivery across our three practice
areas (criminal, family and civil law) to deliver a more client-centred service.30 Outreach,
including in health settings, is undertaken jointly across our practice areas to reflect the
range of legal problems experienced by our clients. The Prisoner’s Legal Service also

29
30

See for instance Coumarelos et al, at p76.
Legal Aid NSW Client Service Strategy 2016-2020 (August 2016).
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provides a range of civil, criminal and family law services to prisoners. The DVU is also
staffed by lawyers with expertise across criminal, civil and family law.
Legal Aid NSW has also developed partnerships with non-legal service providers, and
employed non-legal staff in some of our specialist services. For instance, the Civil Law
Service for Aboriginal Communities, the Children’s Civil Law Service, and the DVU all
have legal and non-legal staff, such as a Youth Worker, a financial counsellor and social
workers. The DVU (and other parts of Legal Aid NSW) also work closely with the Women’s
Domestic Violence Court Advocacy Services to meet the legal and social needs of victims
of domestic and family violence. The case studies below highlight the need for, and
benefits of, an integrated approach, which address clients’ needs in a holistic way, and
connects them with a range of legal and social services.

Case study from the DVU
The DVU assisted Xu, a recent migrant from China who was in a violent relationship
with Jai. Xu was on a temporary visa sponsored by Jai. The DVU first met Xu at the
Local Court, where Police were seeking an ADVO to protect Xu. Community Services
were also involved with Xu, as she had recently given birth to a baby. Xu was living in
a private rental property, and Jai had stopped paying rent. Xu had no income. Jai’s
lawyer had written to Xu demanding to see the baby and threatening family law
proceedings. After the ADVO was made, Jai continued to breach the conditions.
The DVU lawyer gave Xu advice about her ADVO, the breaches of her ADVO, tenancy,
immigration, care and protection and family law issues. The DVU arranged an
appointment with a Legal Aid NSW immigration lawyer who took Xu on as an ongoing
client to assist with her visa. The DVU assisted Xu to manage Community Services and
help her follow the safety plan. A DVU social worker also supported Xu and assisted
her with a victim’s support application for financial assistance, and counselling in
Mandarin. The DVU responded to Jai’s lawyer about family law arrangements, and
advocated with police to vary the ADVO to include Xu’s baby and to follow up on Jai’s
breaches. Xu’s baby remains in her care.

14

Case study from the Children’s Civil Law Service (CCLS)
Eddie was referred to the CCLS as part of the Youth Koori Court program at Parramatta
Children’s Court. Having been removed from his parents and placed in the care of the
Minister when he was young, Eddie had a history of disadvantage and trauma.
Throughout his teenage years, Eddie experienced chronic homelessness, and would
often self-place with friends and relatives. As a result of his history of trauma and
homelessness, Eddie experienced a litany of other issues, including disengagement
from school, early drug and alcohol dependence, low levels of personal safety and
security, mental illness, and excessive contact with the police. Eddie was also struggling
with the loss of two close family members.
The CCLS was able to assist Eddie with a range of civil law issues, most of which related
to his history of homelessness and the lack of support he had received from Family and
Community Services (FaCS). Significantly, the CCLS connected Eddie with an
Aboriginal Housing Specialist, who helped Eddie to obtain a Housing NSW property.
The CCLS also provided Eddie with tenancy advice. The CCLS, through its advocacy
with the District Director of Western Sydney FaCS District, secured funding for LEAP
Social Services to provide intensive casework support to Eddie. The CCLS also assisted
with the legal audit of Eddie’s FaCS files by taking statements from Eddie, and facilitated
a referral to an Aboriginal-specific aftercare service. The CCLS helped Eddie to get rid
of approximately $6800 in fines debt and have a phone debt of $6000 waived. Finally,
the CCLS assisted Eddie to pursue a complaint to the NSW Ombudsman about ongoing
harassment by the police.

The Decision-Making Guidelines for the Civil Law In-House Practice (Attachment A) also
take into account priority clients,31 as well as priority matters.32 For instance, “Extended
Legal Assistance” is available to clients with “complex needs”.33 Further, the Guidelines
identify priority areas of practice for minor assistance in civil law. With relevance to State
law, these areas of law are consumer law, human rights, elder law, and the work of
specialist services including the WDO Service, the Children’s Civil Law Service, and the
Civil Law Service for Aboriginal Communities.
The Legal Aid NSW Family Law Division is also currently considering and consulting on
current practices and policies used for the identification of those most vulnerable clients,
and their referral to the in-house practice for casework grants. It will develop consistent
Decision-Making Guidelines that are designed to ensure that vulnerable clients are

31

Civil Law Decision-Making Guidelines (2017), p 5 (see Attachment A).
Ibid, pp 6-7.
33 This is where: 1) the client is Aboriginal, under 25, homeless or at risk of homelessness AND 2) the client, inter
alia, has a range of legal issues that require assistance (at least more than one legal problem) and is unable to
‘sufficiently advocate for themselves.’ ELA is also available in certain areas of law (provided other criteria are
met), including, most relevantly for State law, complaints at the NSW Anti-Discrimination Board and disputes to
be heard by the Housing Appeals Committee.
32
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prioritised, and provided with effective and appropriate legal representation services in
family law.

Overlap and gaps in services
What are the most significant service gaps in legal assistance service provision to
disadvantaged people?
There is considerable research and literature which evidences a general legal assistance
service gap for disadvantaged people. The Productivity Commission estimated that more
than 15 per cent of the population have some form of unmet legal need that related to a
dispute that they considered to have a moderate or severe impact on everyday life.34 The
Commission also identified some characteristics that are associated with having any
number of instances of unmet legal need (see excerpt at Attachment B).
Legal Aid NSW has also recently conducted stage one of a review of its legal advice
service models as part of the Legal Aid NSW Client Service Strategy 2016-2020.
Reflecting the findings of the Productivity Commission on unmet legal need, the review’s
finding to date indicate that client demand for legal advice exceeds capacity.35
In addition to these general findings, Legal Aid NSW has identified below some significant
areas of unmet legal need in both geographic areas and areas of law.

Geographic
In 2015, Legal Aid NSW conducted an internal review of the provision of Legal Services
in South West, Far West, North West, North New South Wales (the Remote Services
Review). This review identified gaps in legal services experienced by disadvantaged
communities in the following areas:





South West: Wentworth, Dareton, Balranald
Far West: Broken Hill, Wilcannia
North West: Bourke, Brewarrina, Walgett, Lightning Ridge
North: Moree, Boggabilla, Toomelah

The gaps identified included:



the lack and declining pool of panel solicitors in remote locations, in particular in
care and family law, and

34

Finding 2.1
This is an unpublished internal review. The review found that for clients where no booked appointments or
drop-in advice is available, a quarter of offices/teams stop making appointments for their booked appointment
clinics when the wait time reaches a certain number of weeks. A snapshot survey, conducted in the last two
weeks of June 2017, collected data about drop-in advice clinics, including the number of clients who were turned
away because the maximum number of advice sessions available were filled. Twenty-three offices/teams
provided information about 55 clinics. During this period 20 clients were turned away. This review is the first step
in developing a strategic framework for advice to maximise the value of advice for those it could most benefit.
35
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the difficulty that Legal Aid NSW has in monitoring and providing oversight of the
practices of a limited pool of private solicitors in remote locations, and



our inability to ensure that all clients receive representation appropriate to their
needs.

These issues arise against the backdrop of significant disadvantage and other
demographic indicators of legal need.
As a result of the Remote Services Review, measures have been put in place to respond
to service gaps, including the following:



The pilot of ‘remote preferred provider’ schemes for the assignment of care matters
in Moree and Broken Hill since November 2016.



A monthly advice clinic to Moree providing specialised advice on family and care
and protection law. This service identifies casework representation needs in the
area, and ensures that a client is connected with an appropriate representation
service. So far, clients living in Moree (who have court matters outside Moree) have
been connected to representation services in Newcastle, Tamworth, Lismore and
Dubbo.



The employment of a lawyer in Broken Hill who is co-located with Lifeline and works
collaboratively with the Far West CLC, and the local Family Violence Prevention
Service (FVPLS) and ALS.



The establishment of a new CLSD Program partnership in Moree that brings legal
and related non-legal service providers assisting disadvantage people together to
identify service and client gaps and collaborate to better meet those gaps.



The Civil Law Service for Aboriginal Communities has regular outreaches to
Bourke, Brewarrina, Moree, Toomelah and Boggabilla.



Victoria Legal Aid and Legal Aid NSW have recently established a jointly funded
project to remove complexity and barriers for clients who access cross-border
services and enhance cross-border collaboration.

Despite such initiatives, there are ongoing and significant gaps in service provision in
remote areas that arise from the acute level of legal need and disadvantage, and the lack
of services (for example in Bourke, Moree and surrounding areas). Options to address
the service gaps in these areas could include a permanent Legal Aid NSW presence in
these areas, subject to funding and stakeholder consultation.
The CLSD program partnerships in regional, rural and remote (RRR) NSW continue to
identify gaps in legal assistance. Each partnership undertakes biannual collaborative
planning of service priorities based on detailed demographic profiling and surveys in each
region. Six of the 12 CLSD Programs are managed by CLCs. While each of the CLSD
Program partnerships are different, there are common and systemic legal gaps and
issues. The most common systemic issues in RRR NSW in the last year include:
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repairs and maintenance of housing for Aboriginal people in regional and remote
NSW



lack of drug and alcohol services (and mental health support) to divert people from
prison/criminal justice system and contribute to lowering reoffending



financial hardship (fines, Victim’s Restitution Orders, consumer leases, credit card
debt, rent-to-buy scams, Local Council debt)



assistance with driving offences



discrimination across the public sector (for example in schooling for children with
disability and Aboriginal students) and private sector (for example in housing and
hospitality industries)



through care support for people leaving prison, who are vulnerable to reoffending
and reimprisonment



access to identity documents for Aboriginal people, and



domestic and family violence legal and non-legal services for both victims and
perpetrators to help arrest the cycle of reoffending.

Areas of Law
Legal Aid NSW does not provide services in all areas of law. In particular, access to legal
aid is not granted for a range of civil law matters. The document at Attachment C outlines
the various areas of criminal and civil law for which legal aid is not available. In civil law,
this includes personal injury matters, matters under the Succession Act 2006 (family
provision claims and wills and estates),36 matters involving disputes between family
members and former family members over property or money,37 small claims in the Local
Court (under $3000), and environmental law matters. However in some cases, where the
criteria set out in the Civil Law Decision-Making Guidelines are met, Legal Aid NSW may
provide minor assistance.
Although not noted in the Attachment C, the availability of aid for driving and criminal
matters in the Local Court is also limited. Aid will only be granted if there is a real
possibility of a term of imprisonment or there are exceptional circumstances.38 The
defended hearing policy was introduced in response to the lack of funds to meet increasing
demand. It has resulted in court delays where unrepresented litigants may take additional
court time; as well as the likely stress on many of those litigants, their families and other
court users.
Legal Aid NSW can address some gaps in services through the funding of other projects
and services. For example, the CLSD Program currently funds three CLCs to assist
vulnerable clients who are not eligible for legal aid with traffic matters. Under these
36

Exceptions exist where the applicant is at risk of losing their dwelling.
Again, exceptions exist where the applicant is at risk of losing their dwelling.
38 The means test, the availability of funds test, and the contributions test must also all be satisfied.
37
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projects, solicitors from CLCs attend the traffic list at Broken Hill, Toronto and Wyong
Local Courts and provide assistance and representation. Each CLC is funded for one year
under CLSD Program project funding, which is not recurrent.

What areas are there duplication between CLCs and Legal Aid NSW? (TOR 2(g))
One of the strengths of the NSW legal assistance sector is that providers predominantly
complement each other. There appears to be no duplication or overlap between CLCs
and Legal Aid NSW in the delivery of criminal law services, largely because CLCs
undertake little, if any, criminal law work. In family and civil law, demand is high and
resources are limited, so in our experience there are considerably more gaps than there
is duplication. Even where both CLCs and Legal Aid NSW service the same geographical
area, or area of law, this ‘duplication’ may be desirable and even necessary, given the
high level of demand and increasing disadvantage experienced in particular communities.
CLCs and Legal Aid NSW may also provide services in the same location or area of law,
but might have different target client groups. In other cases, the type of services provided
by CLCs and Legal Aid NSW can be different and complementary. CLCs, as communitybased agencies with good reach into their constituent communities, are well-placed to
make considered and appropriate referrals to Legal Aid NSW (and the ALS).
We view the delivery of civil law services between CLCs and Legal Aid NSW as, in
essence, a mixed model of service delivery. The model is analogous to the mixed model
of service delivery between Legal Aid NSW, the ALS and private practitioners in criminal
and family law. Reviews and research into the operation of the legal services sector
consistently find that a mixed model of service delivery provides the greatest opportunity
for efficiency and coverage of services.39 In the area of civil law, this requires CLCs and
Legal Aid NSW to work together to provide services that leverage off respective strengths,
to complement each other and in some cases where it is required, work in partnership.
There are areas where there have been concerted efforts to ensure collaboration and
consultation to avoid duplication. For example, before establishing, changing or cancelling
an advice service, Legal Aid NSW staff must prepare a submission which outlines the
consultation activities undertaken about the proposal, including in particular with CLCs,
the ALS and local stakeholders/service providers. Legal Aid NSW also now delivers CLE
under a strategic framework which identifies and delivers the program of work, has best
practice principles supporting collaboration, and includes consultation processes with
stakeholders. The framework’s focus on the engagement of the CLC sector also serves
to minimise unnecessary overlap or duplication.
Legal Aid NSW does acknowledge, however, that there are examples that arise from time
to time, where duplication occurs because of a lack of communication or coordination of
services. In this context there is a need for a better framework or process to minimise the
prospect of this occurring.

39

See, for example, Productivity Commission report, p703
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Addressing duplication in service delivery and service gaps
As noted at the outset, Legal Aid NSW has a legislative duty to ensure co-ordination of
legal aid services and the state wide provision of legal assistance services to
disadvantaged people.40 Legal Aid NSW works cooperatively with other legal assistance
providers, including the ALS and CLCs, to fulfil this duty. This includes efforts to minimise
duplication and address gaps in service delivery.
Legal Aid NSW and the ALS have a Statement of Commitment, under which both
organisations agree to work together to:



deliver high quality, culturally sensitive and innovative legal services to Aboriginal
people



improve the justice system for Aboriginal people, and



share information and resources, and support the professional development of
each other’s staff.

Legal Aid NSW also works to achieve cooperation, collaboration and integration amongst
NSW legal assistance services. Examples include:

40



NLAF, including working groups on particular issues such as prisoners and housing



collaborative service planning under the NPA (see below for more detail)



the CLSD Program partnerships in 12 location across regional and remote NSW
that comprise cooperative networks between local legal (Legal Aid, CLCs, FVPLSs
and ALS and private practitioners) and related non-legal agencies.



training and referral pathways with LawAccess NSW



partnerships between Legal Aid NSW and the ALS



the Legal Aid NSW CLE Consultative Committee, as well as the Legal Aid NSW
CLE Strategic Framework and CLE governance processes (which mandate that
Legal Aid NSW’s program of CLE work is undertaken collaboratively with, and
avoids duplicating the CLE work of, other legal assistance services stakeholders).



the range of discrete subject and client-focused partnerships between Legal Aid
NSW and CLCs. These include:


The workplace advice clinics provided by Legal Aid NSW and Marrickville
Legal Centre at the Fair Work Commission in Sydney



Centrelink robo-debts (Welfare Rights Centre, LawAccess NSW and Legal
Aid NSW)

Legal Aid Commission Act 1979 (NSW) section 12(h) and (b).
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Pay day loans and mortgage hardship (Legal Aid NSW and Financial Rights
Legal Centre).



Collaboration on the Older Person’s Legal Diary with the Senior Rights
Service.

These initiatives are examples of integrated service delivery and the sharing of expertise
and resources between providers to achieve good outcomes for disadvantaged clients.
However, Legal Aid NSW acknowledges that there is room for improvement in this area.
Legal Aid NSW would like to build on the current tools and frameworks available to legal
assistance providers in NSW to work together to identify legal needs, and plan their
services to meet these needs in the most efficient way.
For instance, the collaborative planning process would benefit from more comprehensive,
up to date information about the services that are being provided by the various parts of
the NSW legal assistance sector. At present, Legal Aid NSW keeps a map of legal
assistance services in NSW. However, the map cannot be relied upon, due to the
challenges of Legal Aid NSW keeping CLC and ALS data up to date on a regular basis.
There is also a need to use the evidence available in a consistent and collaborative way
across the sector. In Western Australia and Queensland, the peak CLC organisations
have developed state based-tools in conjunction with government to identify gaps and
issues. This assists CLCs in those jurisdictions to make evidence-based funding
applications. It would be beneficial for NSW to develop and use a similar tool for planning
the delivery of legal assistance services, as the use of data across the sector can be
inconsistent.
Legal Aid NSW will seek to address some of these issues as part of the strategic planning
that we are currently engaging in. Through this process, we are planning to develop:



maps of legal needs and legal assistance services around NSW



a framework for engaging in regular collaborative service planning between the
legal service providers, to identify any duplication of services and how to avoid it,
and to better fill the service gaps, and



a process for governance and accountability.

This work would build on the collaborative service planning framework that is set out in
the NPA, the LJF’s Collaborative Planning Resource and the CLSD Program’s approach
to collaborative planning. It would provide a useful mechanism for avoiding duplication in
service delivery in the future, and filling gaps between services.
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Role and funding of CLCs
What types of services should CLCs provide and where? Is there a role for specialist
services? (TOR (2)(d)) Should state government be funding new CLCs? (TOR 2(f))
Legal Aid NSW considers that there is a role for both specialist and generalist CLCs in
NSW. Until comprehensive collaborative planning has taken place, however, identification
of the preferred types and location of CLC services may be premature. Further, there are
different challenges in different locations: a one-size-fits-all approach across all regions of
NSW is undesirable given the diverse geography of need and client capability, and the
complexity of the human services environment.41
Instead, we suggest consideration be given to developing a set of guiding principles to
inform decision-making on the location and type of services to be provided by CLCs. Such
principles should be drawn from the detailed research and recommendations undertaken
by the Law and Justice Foundation42 and the Productivity Commission’s Access to Justice
report,43 as well as the framework provided by the NPA. We also note the Victorian Legal
Aid (VLA) Guiding Principles for CLC funding decisions.44

Suggested guiding principles for CLCs in NSW
Services provided by CLCs should be:



targeted to those most in need and in areas of law that impact on everyday lives



client-centred



aimed at achieving positive outcomes in the delivery of legal services



integrated and joined-up with other services (non-legal and legal)



timely, to minimise the impact of problems and maximise the utility of services



appropriate to the needs and capabilities of users



flexible to respond to demands driven by external factors such as legislative
change, and



accountable for the use of public funds through meaningful accountability
benchmarks.

See in particular the Law Foundation’s 2014 Report Reshaping Legal Assistance Services, available at
http://www.lawfoundation.net.au/ljf/site/templates/UpdatingJustice/$file/UJ_43_Reshaping_legal_assistance_serv
ices.pdf, 3
42http://www.lawfoundation.net.au/ljf/site/templates/UpdatingJustice/$file/UJ_43_Reshaping_legal_assistance_se
rvices.pdf, p27
43 See in particular Recommendations 21.2 – 21.7
44 Victorian Legal Aid, Annual Report 2012-2013 p.81 ar2013.vla.vic.gov.au/sites/default/files/ar_2012_13.pdf
41
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What should be the approach to funding CLCs? (TOR 3 & 4)
Funding process
Legal Aid NSW does not hold a firm view on the process government should adopt to
determine CLC funding allocations. Our main concern is that funding allocations to CLCs
are evidence-based, and driven by the above principles.
We note that Legal Aid NSW developed a needs-based funding model for CLCs, at the
direction of the former NSW Attorney General, and this model was endorsed by our Board
in December 2016. The methodology was based on the following principles:



Prioritising clients in areas of significant disadvantage, particularly where there is
a high likelihood of legal need having regard to the availability of other legal
assistance services



Prioritising the client groups and performance milestones agreed to by the
Commonwealth and State Governments under the NPA



Ensuring sustainability of frontline services and recognising the need to implement
administrative efficiencies in line with the findings of the Productivity Commission
Inquiry into Access to Justice.



Taking a consultative and transitional approach to implementing the changes
required to align with a needs-based methodology.

We consider this model to be a reasonable starting point for the funding of CLCs in NSW.
However, if the Review does not support this model, we note that another option would
be a service-purchasing approach that specifies the outcomes to be purchased, and
measures performance against those outcomes. If a service-purchasing approach is
pursued, the model should be sufficiently flexible to ensure that CLCs can continue to
deliver services in a holistic and responsive way.
Consideration could also be given to a combined model of funding, whereby a base level
of funding is allocated on the basis of disadvantage and legal need, with additional funding
the subject of another process. This may provide some certainty and stability in the sector.
If alternative funding processes are considered, Legal Aid NSW would also highlight the
risks and learnings that can be drawn from the procurement experiences of other
jurisdictions and sectors. For example the KPMG review of the Going Home Staying
Home implementation, which involved a competitive tender process, stated that “the
adverse reactions …. highlight[ed] some of the challenges in pursuing market driven
policies in the human service sector”.45 Although the context for the reform was different,46
some of the transferrable lessons learned include the following:

45
46

KPMG, Going Home Staying Home Post-Implementation Review, 2015, p104.
These reforms involved a sector of approximately 250 providers, and much larger funding pool.
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When undertaking a similar major reform, in-depth market capability analysis and
market sounding should be undertaken prior to the design of procurement
processes.



New thinking on alternative procurement approaches is needed so that the benefits
of co-design are not lost while still meeting probity concerns (Scotland and the
United Kingdom’s experience with Public Social Partnerships provide a useful
reference point in this regard).47

On this second point, involving service providers in the design of the tender (ie, using codesign) can ensure that a competitive tendering process is appropriate for the sector, and
does not lock out specialist and local providers in favour of other larger organisations,
such as charities and law firms. Direct or select negotiation procurement approaches
could also achieve this objective.

Funding allocations
Consistent with the recommendations of the Productivity Commission, funding of CLCs
should be:



adequate to ensure agreed priorities for legal assistance services can be realised



stable enough to allow for long term planning, and



flexible enough to accommodate changes in other sources of funding.48

Further, the Productivity Commission found that CLCs should be adequately funded to
undertake systemic advocacy and law reform work.49
Funding allocation decisions should be informed by evidence-based assessment of legal
need and the efficiency and effectiveness of service providers.50 A NSW state-wide and
regional legal needs analysis would inform a collaborative planning process, and
coordinate the delivery of services. Further, allocation decisions should be guided by an
agreed set of principles, such as those developed by Victoria Legal Aid (see Attachment
D).
Legal Aid NSW notes that a funding model could include eligibility criteria for funding. For
example, the eligibility criteria could include:




meeting accreditation standards (not restricted to NACLC peer accreditation)
demonstration of a need or service gap being addressed informed by evidencebased planning and resources
a capacity to deliver proposed services

47

KPMG, footnote 45 above, p 111.
Productivity Commission report, Recommendation 21.5
49 Productivity Commission report, Recommendation 21.1
50 Productivity Commission report, Recommendation 21.7
48
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a transparent fee for services (as opposed to costings related to organisational
structure)
sound governance, system and risk management capacity
capacity to collect and analyse service data
demonstrated flexibility to adapt as clients’ needs or community demographics
change.

Lessons may also be learnt from pending reforms of the CLC funding arrangements in
Victoria, including compliance mechanisms for CLCs and an accountability framework.

What measures can be put in place in NSW to maximise efficiency and effectiveness
of CLCs? (TOR 3(b))
Jurisdictional planning under the NPA is intended to provide the basis for identifying and
addressing administrative efficiencies in the CLC sector.
As well as supporting that process, Legal Aid NSW has allocated $706,300 for grants from
CLC funding over three years to assist to creating efficiencies in CLC programs. Further
detail of allocations can be provided if requested. Efficiency project examples include:



funding to support the amalgamation of three CLCs in order to reduce duplication
in office, financial and other functions



funding for a financial position for nine months in CLCNSW to support the
establishment of a financial management and advice service for CLCs, through a
fee-for-service model, and



a range of small efficiency grants for centre relocations, co-locations or alterations
of centres to reduce accommodation costs, as well as e-learning training programs
for staff and volunteers.

These measures have met with mixed success to date, possibly in part due to the lack of
time from implementation to see effect.

Civil Justice Strategy
Should CLCs play a role in the delivery of civil justice strategy and what should that
role be?
In Legal Aid NSW’s view, all legal assistance providers should play a role in the delivery
of the Civil Justice Strategy. The Strategy will be a significant reform (the first of its kind
in NSW) that will require relevant agencies and organisations to work collaboratively to
deliver particular outcomes for the community, including disadvantaged members of the
community.
The role that CLCs should play should complement the role of other legal services
providers. The respective roles of legal assistance providers in the delivery of the Civil
Justice Strategy should be determined having regard to:
25



the particular strengths of particular legal service providers,



the mixed model of service delivery, and



collaboration and coordination within an evidence-based performance and
planning framework.
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Attachment A: Decision-making guidelines for the Civil Law inhouse practice
10 April 2017

Things to know:
If work can be done under Extended Legal Assistance (ELA), it should be.
If ELA is not available, consider the other options available as suggested in
these guidelines.

These guidelines:
•

apply to in-house civil lawyers providing extended legal assistance, minor assistance
and grants of legal aid; and

•

are to be read together with other legal aid policies including the means and merit
tests

All decisions to undertake legal work should be made in consultation with your supervisor.
You might need to consult with more senior staff of the Division in some cases where
sensitive or complex issues are involved. For example, if the matter is a test case or there is
potential media interest. In that case you should consult with the Director Civil Law.
Another example of when you should consult with senior staff is when dealing with
organisations, agencies, or businesses who have a strong stakeholder relationship with Legal
Aid. You need to consider whether you should assist a person in a matter involving that
stakeholder, or whether it might be more appropriate to refer the client out.
These guidelines provide a process to help you decide what level of assistance to provide –
either extended legal assistance, minor assistance or a grant of legal aid. If a matter falls
outside the decision-making guidelines, but a grant of legal aid is available for the type of
matter, consider referring it to Grants for allocation to a private solicitor.
The first step to consider is whether Extended Legal Assistance (ELA) is available.

27

Is Extended Legal Assistance (ELA) available?
There are two distinct types of Extended Legal Assistance:
1. Clients with complex needs; OR
2. In certain areas of law
You need to decide which one is most appropriate. It may be for example, that a client falls
within the definition of having “complex needs” (which means that the client has more than
one legal problem). One of those legal problems might qualify for extended legal assistance
on its own (for example a social security matter at Tier 1 of the AAT). However because the
client has more than one legal problem, you should provide assistance under “Clients with
complex needs”, because that will allow you to assist with all of the client’s legal problems.

Clients with
complex needs

The clients falls within one (or more) of the following target groups:
Aboriginal clients
• Under 25
• Homeless or at risk of homelessness
•

AND the client:
Has a range of legal issues that require assistance (at least more
than one legal problem) and
• is unable to ‘sufficiently advocate for themselves’51 and
• the in-house practice has capacity to assist, and
• the client meets the means test (unless they are under 18 years
of age, then the means test does not apply).
•

OR
Certain areas of
law

This assistance is available for certain areas of law (listed below). For
these areas (except Veterans), you need to assess whether:
•
•
•
•

51
52

the client is “vulnerable”52; and
the legal issue is complex; and
the in-house practice has capacity to assist; and
the matter satisfies the merit test; and

See definition section below
See definition section below
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•

the client meets the means test (unless they are under 18 years
of age, then the means test does not apply).

In addition, each area has specific eligibility requirements (see below).

Appeals at the
AAT (Social
Services and
Child Support
Division)

Complaints at
the ADB and
AHRC

The dispute with Centrelink before the Administrative Appeals Tribunal
(Social Services & Child Support Division) relates to one of the
following:
•
Disability Support Pension qualification; or
•
Member of a couple cases (where a client’s payment has been
cancelled and a debt raised due to being considered a ‘member
of a couple’); or
•
Clients with non-payment periods (e.g. compensation preclusion
periods, income maintenance periods, penalties, newly arrived
residents' waiting periods); or
•
Residence issues; or
•
Special Benefit payment issues (including eligibility and rate); or
•
Debts greater than $5,000; or
•
Other issues where resolution of the dispute at this early stage
will prevent further detriment being experienced by the client.
The dispute relates to a complaint that has been, or could be, made to
the ADB or AHRC.

The dispute relates to a social housing policy issue that can be appealed
Disputes to be
to, or is currently before, the Housing Appeals Committee.
heard by the
Housing Appeals
Committee
The dispute relates to consumer protection complaints or an insurance
Complaints at
Internal Dispute claim (up to and including the internal dispute resolution stage).
Resolution or
insurance claims

Veterans’
Review Board
matters

The dispute arises from a Veterans’ Entitlement or Military
Compensation matter before the Veterans’ Review Board and relates to
one of the following:
• War-caused or defence-caused disability pension entitlement or
assessment claims under the Veterans' Entitlements Act 1986;
or
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•

Claims under the Military Rehabilitation and Compensation Act
2004 in relation to:
 acceptance of liability; and/or
 rehabilitation programs; and/or
 permanent impairment; and/or
 incapacity payments for former members; and/or
 special rate disability pension, and/or dependent’s
benefits

If Extended Legal Assistance is not available, proceed through the following steps.

Step 1 - Is the client a priority client
Priority clients

Priority clients fall within one or more of the following categories:
•
•
•
•
•
•
•
•

unemployed
in financial hardship
experience mental health issues
in custody or detention
have limited or no literacy and/or limited education
have a disability
have no fixed housing, or at risk of homelessness
have no family support

AND belongs to one or more of the following groups:
•
•
•
•
•
•
•
•
•
•

Aboriginal or Torres Strait Islanders
65 years or older
veterans
newly arrived migrants or refugees
asylum seekers
victim of family violence
under the age of 18
live in highly disadvantaged communities in urban, rural or
remote areas
at risk of long term exclusion from the workforce
experience high or complex needs

AND has limited capacity to adequately advocate for themselves.
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Step 2 - Does the matter fall within one or more of the following?
Systemic
matter

A 'systemic matter' is one where there is a system, practice or pattern of
conduct that has an adverse impact on a large number of people. It may be
an industry practice, or the way that an agency applies a policy. It does not
necessarily need to have impacted on a large number of people to be a
systemic issue. It is enough if you have identified from one client's matter
that the continued application of the system, practice or pattern of conduct
will, or has the potential to, affect a large number of people.

Public
interest
matter

Public interest matters are those that have a focus on protecting
fundamental rights, challenging and seeking to change unfair laws and
policies and improving access to justice, particularly for vulnerable segments
of society.
It implies that the matter will impact more than the private interests of an
individual.

Test case

A 'test case' 53 is a case that has a reasonable prospect of:
•
establishing precedence, settling an unresolved legal, factual,
procedural or administrative issue for the substantial benefit of a
significant number of disadvantaged persons, and/or
•
overturning, for the substantial benefit of a significant number of
disadvantaged persons, previously settled law, and/or
•
impacting on the justice system.

Priority

Consumer

area of
practice

•

•

•

•
•

•

Mortgage matters where you have identified that there may be
systemic issues in relation to unjust contracts and responsible lending
practices.
Systemic, public interest or test case consumer issues that most impact
on vulnerable and disadvantaged people or communities, including
unfair terms or unfair business practices (eg payday loans, credit repair
agencies, consumer leases, vocational training colleges, rent to buy/
vendor finance)
Matters involving a breach of the Australian Consumer Law, including
purchase of motor vehicles and disputes relating to consumer
guarantees
Financial services matters, including insurance and credit
Insurance matters including home and motor vehicle insurance, TPD
and death benefit matters, trauma, income protection and funeral
insurance.
Credit matters including consumer leases, payday lending matters,
credit card and mortgage matters.
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Remember, if you think it is a test case, you should consult your relevant grade 6 supervisor and/or the Director
Civil Law.
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Human Rights
•

•

•

•

Intentional torts where the client is Aboriginal or a young person under
the age of 18, in particular: false imprisonment or unlawful arrest,
serious abuse of police power (e.g. stop and search), assaults in custody
by Police or CSNSW, use of tasers or OC spray
Due process:
▪
Judicial and/or merits review of administrative decisions (e.g.
MHRT)
▪
GIPA application refusals
▪
Denial of procedural fairness in an administrative decision
Public interest cases which involve significant human rights issues, for
example, issues relating to and arising out of the detention of asylum
seekers and other immigration detainees; children in out of home care
Discrimination (but not discrimination in employment) including
▪
cases involving disability and access to premises or services
▪
cases involving disability harassment under the DDA
▪
race discrimination

Elder Law
•

Elderly clients who have suffered, or are at risk of suffering, a
financial loss including loss of home or interest in a home.

Employment
•
•
•
•

Unfair Dismissal claims, particularly for workers with over 10 years’
service
General Protections claims, particularly those which clarify the breadth
of the provisions
Underpayment claims – particularly of workers on temporary visas
Discrimination claims, particularly pregnancy and disability
discrimination

Social Security
•

•
•

•
•
•
•

Member of a couple cases (where a client’s payment has been
cancelled and a debt raised due to being considered a ‘member of a
couple’)
Special Benefit payment issues (including eligibility and rate)
Clients with non-payment periods (e.g. compensation preclusion
periods, income maintenance periods, "breaches", newly arrived
residents' waiting periods)
Residence issues
Disability Support Pension qualification
Centrelink debts of greater than $5,000 or less where the applicant is
highly vulnerable
where the applicant is highly vulnerable and resolution of the dispute
at this early stage will prevent further detriment being experienced by
the applicant
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Immigration
•

Most family visas (including domestic violence issues), refugee and
humanitarian visas, health and character requirements and provision of
an assurance of support
•
Visa cancellations, including cancellation on character grounds
•
People who do not hold a visa (i.e. are unlawful), including advice on
immigration detention, removal from Australia, bridging visas,
cancellation procedures and exclusion periods
•
Australian citizenship
•
resident return visas
BUT NOT
•
Economic Stream Migrations (including employment, business and skills
visas)
•
Retirement visas
•
Student visas
•
Migration to countries other than Australia

Veterans
For veterans, current service personnel and the widows or dependents of
these people for the following matters:
•
Claims for payments made to the Department of Veterans Affairs
•
Veterans' Review Board appeals
•
Appeals in the Administrative Appeals Tribunal
•
Military Compensation & Rehabilitation Service claims and appeals
•
Other miscellaneous matters (e.g. eligibility for Gold Card or other
concessions).

The work of specialist projects or services
A central element of projects and specialist services are relationships with
key stakeholders, who assist in accessing priority clients. They can also target
priority areas of law, systemic issues or issues that particularly impact on
vulnerable communities. Matters generated by these projects and specialist
services and projects are prioritised by the in-house practice in order to build
on key stakeholder relationships, develop expertise, and provide a consistent
service approach to clients who present with these issues.
Specialist services and projects include:
•
WDO service (including fines debts)
•
Civil Law Service for Aboriginal Communities
•
Immigration Outreach services
•
Children's Civil Law Service
•
Civil Law Outreach Program
•
Disaster recovery
•
Health Conditions and Insurance Project
•
Refugee Service
•
Emerging needs (like Centrelink robo-debts)
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What level of assistance is most appropriate – minor assistance or a grant
of aid?
It is possible that a client might at first just need minor assistance, but if the matter remains
unresolved, then need a grant of legal aid.
Matter is eligible
for grant of legal
aid under legal
aid policies

Matter is NOT
eligible for grant
of legal aid

Where the matter is eligible for a grant of legal aid but might be
resolved by a limited amount of work (say, up to 3 hours), it can be
undertaken as minor assistance.
If, at the outset, you think it will require MORE than 3 hours of work,
minor assistance is not appropriate and the work should be undertaken
under a grant of legal aid.
• Where the matter is not eligible for a grant of legal aid, but could be
resolved with a limited amount of work (say, up to 3 hours), it can
be undertaken as minor assistance (if steps 1 and 2 are met).
•

It may be that a series of minor assistance services is required in a
particular matter if a staged approach to assisting in the matter is
appropriate.

•

If you know at the outset that it will require a substantial amount of
work (more than 3 hours), and/or disbursements are required,
consider applying for a grant of legal aid outside policies (which
should be submitted to the Director Civil Law for CEO approval).

Definitions
1. Unable to sufficiently advocate for themselves
A client is “unable to sufficiently advocate for themselves” if they





have tried and failed to resolve the issues;
have low literacy and are unable to read letters/understand conversations with
agencies;
are unable to identify and understand the details of the legal issues they have; OR
are unable to navigate the systems and processes to resolve the legal issues.
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2. Vulnerable
A clients is “vulnerable” if they are:










Aboriginal or Torres Strait Islander;
homeless or at risk of homelessness;
under 25 years of age;
over 65 years of age;
living in a remote or regional area and have difficulty accessing legal services;
in custody or detention;
in a situation involving family violence;
living with a mental illness or cognitive impairment or other disability impacting on their
ability to understand the legal problem and represent their interests; OR
a refugee (and have been in Australia 6 years or less).

AND they:





have tried and failed to resolve the issues;
have low literacy and are unable to read letters/understand conversations with
agencies;
are unable to identify and understand the details of the legal issues they have; OR
are unable to navigate the systems and processes to resolve the legal issues.
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Attachment B: Extract on unmet need from the Productivity
Commission report
Productivity Commission, Access to Justice Arrangements Inquiry report (2014), pp107108.

2.5

To what extent is there unmet legal need?

Based on the LAW Survey data, the Commission estimates that around 17 per cent of the
population or just over a third of those with any legal problem experienced some form of
unmet legal need. Excluding those with only criminal problems makes little difference to
these proportions.

FINDING 2.1

Estimating unmet legal need is very difficult and necessarily involves contestable value
judgments. Australian data have not been collected with the express purpose of
measuring unmet legal need. However, the Commission has developed a transparent
methodology using the most comprehensive data available. The Commission’s analysis
suggests that more than 15 per cent of the population have some form of unmet legal
need that related to a dispute that they considered to have a moderate or severe impact
on everyday life.

Amongst those with any civil (including family) problem, Commission analysis based on
the LAW Survey data has identified some characteristics that are associated with having
any number of instances of unmet legal need:



women are more likely to experience unmet legal need relative to men



those on means-tested government payments are more likely to experience unmet
legal need (relative to those not receiving such payments)



Indigenous Australians are more likely to experience unmet legal need (relative to
non-Indigenous Australians)



those with unmet legal need are more likely to have a disability (relative to those
without a disability)



those with unmet legal need are more likely to be unemployed 54 (relative to
employed)



those whose main language was other than English were more likely to experience
unmet legal need relative to those whose main language was English
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This is still true even when the employment class of legal problems (which is heavily correlated with
unemployment) is omitted from the analysis.
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those who had both criminal and civil (including family) problems are more likely to
experience unmet legal need compared to those that had civil (including family)
problems alone



those who live in disadvantaged housing were more likely to experience unmet
legal need



single parent status, education and remoteness do not seem to be important in
explaining unmet legal need — but more research is necessary in this field to
confirm this.55

55The

LAW Survey also found that remoteness was not associated with having a legal problem in general
(Coumarelos et al. 2012), but other studies have found that remoteness was a barrier to accessing justice, such
as Coverdale (2011). This may suggest that remoteness is a barrier in accessing justice for particular areas, but
not necessarily in general, or that the survey methodology led to an under-representation of those in remote areas
because it was phone-based.
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Attachment C: Matters for which legal aid is not available
4.19. Matters for which legal aid is not available in Criminal Law matters






respondents in Victims Compensation matters in the Local, District, or
Supreme Court or the Victims Compensation Tribunal
proceedings under the Confiscation of Proceeds of Crime Act 1989 (NSW)
and other legislation related to tainted monies/property.
applications for Apprehended Personal Violence Orders unless the applicant
for legal aid is a child
to a person to commence proceedings in the Local Court except for
apprehended domestic violence order proceedings
where Legal Aid NSW is satisfied that the defence for a Local Court defended
hearing is frivolous or has no possible prospects of success.

6.26. Matters for which legal aid is not available in civil law



















matters about damage to any property by a motor vehicle
proceedings under the Confiscation of Proceeds of Crime Act 1989 (NSW)
and other legislation relating to tainted monies/property
proceedings under the Proceeds of Crime Act 1987 (Cth), or
to a defendant who is objecting to or defending an Order for restitution under
the Victims Rights and Support Act 2013.
matters involving medical negligence or public liability
matters involving personal injury, unless aid is available under some other
policy for a matter in which personal injury is alleged as harm or damages
matters under the Succession Act 2006 (family provision claims and Wills and
Estates) (Note: where there is a likelihood that an applicant will lose their
home as a result of these proceedings see civil law policy 6.4.1)
matters which result from commercial and investment transactions conducted
by the applicant for legal aid
building disputes
civil assault matters (not including assault by a person in a special position of
authority: see civil law policy 6.6.1)
matters in the Local Court where the amount in issue is less than $3000 or
less
defamation matters
matters involving disputes between family members and former family
members over property or money (Note: where there is a likelihood that an
applicant will lose their home see civil law policy 6.4.2)
matters involving intra association disputes for example, between members of
clubs or unions (associations)
neighbourhood disputes, and
public interest environment matters
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Attachment D: VLA’s Guiding Principles for CLC funding
Guiding Principles on Community Legal Centre Funding
The Guiding Principles on CLC Funding, adopted by the VLA Board in December
2012, guide decisions about the distribution of funding to community legal centres
and are expressed as follows:
The VLA Board will prioritise funding for CLCs that:





are located in population growth areas and areas of relatively high unmet
need and disadvantage
demonstrate a willingness to implement a more efficient service-delivery
model, including sharing staff or management of centres, or amalgamating
smaller centres
show they are more effectively targeting their services to need, including
through:






effective local legal needs assessment and planning
co-location of services in health and other settings
triage using clearly articulated service guidelines, giving priority to
priority clients
collaboration and coordination with other legal assistance services,
including VLA offices
undertaking effective strategic advocacy and legal education work
targeted to legal need in their community, rather than just advice
services.
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