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Canada’s Story
The Public Version:

• Founded in 1867, but built on a foundation of relationship building and treaties 
with Indigenous peoples

• Acted as safe haven for Black people fleeing enslavement in the United States

• A cultural mosaic, where all immigrants are welcomed, accepted and 
encouraged to retain some or all of their culture.

•This is not the reality.
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Canada’s Story – The Reality
INDIGENOUS EXPERIENCES
• Colonialism – characterized by British and French attempts to control Indigenous land and 
resources, often through violence. 

• The Indian Act 1876 (still in force) Canada – enacted measures to strip Indigenous people of 
culture, heritage, limited access to education, and stripped status from those who attained 
certain levels of education.

• Residential schools - government-funded, church-run schools across Canada and established to 
eliminate parental involvement in the spiritual, cultural and intellectual development of 
indigenous children. The last residential schools closed in the mid-1990s.  

• The Sixties Scoop – the systemic adopting out of Indigenous children to white families.

• Colonial Policies continue to affect Indigenous communities throughout Canada --There are 
currently more Indigenous children in foster care than there ever was in the Residential School 
system
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Canada’s Story – The Reality
BLACK AND RACIALIZED EXPERIENCES
• Slavery – 165 years of formal legalized ownership of Black people, that ended in 1834.

• Segregation- occurred in public spaces such as theatres and in education the last segregated school 
in Ontario was closed in 1965 , in Canada 1983 (Nova Scotia). 

• Sundown towns – towns and cities that practiced a form of segregation by excluding Blacks after 
sundown via some combination of discriminatory local laws, intimidation and/or violence.

• Racist and Exclusionary Immigration policies and legislation
i. Chinese Head Tax
ii. 1910 – Exclusion of Black Farmers from Oklahoma 
iii. 1914 – refusal of landing to the Komagata Maru which had 375 Indians on board

• 1952 Immigration Act - allowed for refusal of admission on grounds of nationality, ethnic group and 
geographical origin, and against homosexuals, drug addicts or drug traffickers. 
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The Effect of Canada’s Story
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The Effect of Canada’s Story
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Ontario:

• In 2010-2011, Blacks represented 17.7 % of 
the inmate population of Ontario jails while 
only constituting 3.9% of Ontario’s 
population.

• Currently in Ontario youth facilities, there are 
four times more Black youths incarcerated as 
compared to the percentage they represent 
in the population as a whole. 

• The only group more grossly overrepresented 
in youth facilities is Indigenous youth 



History in Nova Scotia
African Nova Scotians are descendants of free and enslaved Black Loyalists, Black Refugees, Maroons and other Black 
people who inhabited the 52 original land-based Black communities in that part of Mi’kma’ki known as Nova Scotia.

From Justice Bodurtha in Beals v. Nova Scotia (Attorney General) https://canlii.ca/t/j58p8:

Many individuals of African descent who migrated to Nova Scotia during the late 18th and early 19th centuries experienced 
racism and discrimination upon arrival and after.

While the Government of Nova Scotia often provided white settlers with 100 acres or more of fertile land, it gave black 
families ten-acre lots of rocky, infertile soil. The land given to black families was segregated from that given to white families. 

The Government of Nova Scotia gave white settlers deeds to their land but did not give black settlers title to their land. 
Instead, black settlers were given tickets of location or licences of occupation.

Although a limited number of land titles were eventually issued in Preston, and some settlers were able to purchase land, most 
black settlers never attained clear title to their land.

Without legal title to their land, black settlers could not sell or mortgage their property, or legally pass it down to their
descendants upon their death.

Lack of clear title and the segregated nature of their land triggered a cycle of poverty for black families that persisted for 
generations. 

Black communities in rural areas were isolated and remote, lacking typical community developments such as water, sewage, 
sanitation, garbage removal, road improvements, and other related services regularly provided in white or mixed 
communities.

https://canlii.ca/t/j58p8


Current Context
•There are 20,790 African Nova Scotians according to 2011 National Household Survey (NHS) 
conducted by Statistics Canada (which is the most recent statistical information available).

• African Nova Scotians make up the largest racially visible group in Nova Scotia. They 
represent 44% of the racially visible population which constitutes 2.3% of the total Nova 
Scotian population.

• 80.7% of African Nova Scotians were born in the Province, while 6.7% were born elsewhere 
in Canada. 77.2% of the African Nova Scotian population are Canadians of three or more 
generation.

• 10% of African Nova Scotians today are new Canadians, coming primarily from Africa, the 
Caribbean, and the United States. Most arrive as adults between the ages of 25-44.



Resources on African Nova Scotian History & Context

https://www.cbc.ca/news/canada/nova-scotia/carrie-best-marshall-inquiry-1988-racism-1.5927869

https://restorativeinquiry.ca/report/Restorative-Justice-Inquiry-Final-Report.pdf

https://ansa.novascotia.ca/community

https://www.cbc.ca/news/canada/nova-scotia/carrie-best-marshall-inquiry-1988-racism-1.5927869
https://restorativeinquiry.ca/report/Restorative-Justice-Inquiry-Final-Report.pdf
https://ansa.novascotia.ca/community


Systemic Racism and Bias in Justice System

◦ Colonialism, slavery, segregation and racism in Canada has resulted in the creation and 
codification of racial inequities that we still see today

◦ Many of our institutions or systems, and the justice system in particular, create or maintain 
historical racial inequities

◦ This often results from hidden institutional biases in policies, practices and procedures that 
privilege some groups and disadvantage others.
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“Make no mistake, the justice system isn’t broken, it was built to work this way,” 



Racial Equality in the Canadian Legal System
1982 - The Charter of Rights and Freedoms 
enacted 

◦ Section 15 - Equality before and under law and 
equal protection and benefit of law

◦ 15. (1) Every individual is equal before and under 
the law and has the right to the equal protection 
and equal benefit of the law without 
discrimination and, in particular, without 
discrimination based on race, national or ethnic 
origin, colour, religion, sex, age or mental or 
physical disability.

Equality - individuals should receive the same 
treatment without consideration of the 
individual’s background, barriers or inequities 
that the individual may have faced.
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Racial Equity in the Canadian Legal System
◦ Is not the same as equality. It considers 

barriers or unique circumstances faced 

by individuals as a result of racism

◦ It is the fair treatment of all people. It 

results in equitable opportunities and 

outcomes for everyone

◦ Racial equity is both a process and an 

outcome.
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Examples from Nova Scotia of Initiatives 
Designed to Improve Service and Outcomes

 Impact litigation 

 Creation of an African Nova Scotian Social Worker position 

 Organizational Equity, Diversity & Inclusion (DE&I) audit and 

Strategic Plan

 Early intervention in child protection matters

 Focused mandatory cultural proficiency education for all staff

 Land Titles Initiative



Impact Litigation
• Funded litigation and expert reports leading to acceptance of Impact of Race and Culture Assessments 
(IRCA) in sentencing hearings for African Nova Scotians.

• IRCAs educate Courts about history, context, barriers, and systemic racism allowing for individualized 
sentencing.

• Goal is more equitable outcome recognizing over representation of African Nova Scotians in criminal 
justice systems.

• IRCAs will now be funded on a national basis as a result of groundbreaking litigation in Nova Scotia.



IRCA Jurisprudence
 R. v. X. (Foundational case, youth context) https://canlii.ca/t/gfddx

 R. v. Gabriel (Value of IRCAs, adult context) https://canlii.ca/t/h376v

 R. v. Middleton (Court pays for report for the first time)
(25 August 2016) Yarmouth (NS SC) [unreported decision] 

 R. v. Anderson (Appellate level consideration of IRCA evidence) https://canlii.ca/t/j5rkq

 Committing to Justice: The Case for Impact of Race and Culture Assessments in Sentencing African Canadian 
Offenders
https://digitalcommons.schulichlaw.dal.ca/cgi/viewcontent.cgi?article=2138&context=dlj

https://canlii.ca/t/gfddx
https://canlii.ca/t/h376v
https://canlii.ca/t/j5rkq
https://digitalcommons.schulichlaw.dal.ca/cgi/viewcontent.cgi?article=2138&context=dlj


African Nova Scotian Social Worker
•Position designed to support clients in criminal and child protection proceedings.

•Social Worker is African Nova Scotian, which increases trust in communities.

•Social Worker connects clients with culturally relevant service and support,  alerts lawyers to 
barriers which may otherwise remain unaddressed, and educates courts on services and supports.

•Social Worker also makes connections with communities and organizations to build bridges and 
promote the service.



Organizational Equity, Diversity & Inclusion 
(DE&I) Audit

•In order to identify gaps and barriers, both internally and in service to clients, NSLA 
retained consultants to conduct an ED&I audit and strategic plan.

•The resulting plan will set out goals, steps and measures over a three-year period to 
improve recruitment and retention of staff from equity seeking groups, ensure our 
staff reflect the clients we serve, and improve service for clients from equity-seeking 
groups.

•This process makes the organization accountable to staff and communities and 
provides concrete steps.

•It is important to put actions in place to take steps toward equity in legal aid plans 
and justice systems, to build trust and improve outcomes.



Early Intervention in Child Protection Matters
• To respond to the demands of increasingly complex child protection matters, NSLA implemented the Child 
Protection Practice Group (CPPG) to focus on early advice and legal services for families engaged with child 
protection at the earliest opportunity, incorporating non-lawyer staff and community outreach.

• From a client perspective, the objective is to deliver a full range of timely legal service that is culturally appropriate, 
and trauma informed by supporting families at the earliest opportunity, collaborating with case planning and 
developing early and appropriate placement options and working collaboratively with the Agency to address risk. 

• From a systems perspective, to improve the use of court time; reduce unnecessary court appearances; decrease the 
number of self-represented parties at initial hearings; and provide information and navigation support to parties and 
affected non-parties. With time, there will be an increase in earlier and sustainable collaborative resolutions, more 
productive court appearances and strengthened family placement options at the interim stage. 

• From an organizational perspective providing earlier intervention and catching families before a protection 
application has been filed with the Court will reduce the number of active child protection matters on each lawyer's 
caseload; increase capacity to deliver other essential family law services and strengthen NSLA’s relationships with 
communities; particularly the Indigenous and African Nova Scotian communities who are over-represented within 
the child protection system.



Land Titles Initiative
In 2018, NSLA expanded service in order to assist African Nova Scotians to obtain title to their land in five 
historical African Nova Scotian communities. These five communities, among others, have suffered from 
historical discrimination that has prevented people from receiving legal title to the land they own. 

The Province is working with stakeholders, including NSLA, to remove barriers to the clarification of land 
ownership and address the unequal treatment that African Nova Scotians have faced.

Services provided include:

• obtaining a Certificate of Title under the Land Titles Clarification Act (LTCA) (which requires migration 
after issuance of the certificate);

• migration under the Land Registration Act;

• Court-ordered declarations and negotiation between private parties; and

• applications under the Probate Act/Intestate Succession Act.

https://novascotia.ca/natr/titles-clarification/

https://novascotia.ca/natr/titles-clarification/


Focused Mandatory Cultural Proficiency 
Education for all Staff

• Lawyers and support staff are required to participate in culture proficiency 
education ranging from historical context, to legal issues, to education on NSLA 
service delivery such as client self-identification, IRCAs, and our Indigenous and 
African Nova Scotian Social Workers.

• Understanding the communities we serve, barriers our clients face, and 
culturally relevant services is essential to providing the best legal service and 
taking steps toward reducing over-representation of Indigenous and African 
Nova Scotian people and families in the criminal and child protection systems.



The Foundation: Core Client Strategies
LAO created the “Core Client Strategies”  to address inequities in the 
legal aid and wider justice systems that lead to unequal treatment 
and overrepresentation

Core Client Strategy Model:

1. Led by Legal Aid Ontario staff policy lawyers, the core client 
strategy model considers all aspects of the needs of a particular 
community, across different service models and areas of law

2. Relies on extensive research of legal decisions, academic and 
government reports, and LAO data

3. Includes consultation with academics, legal service providers 
and community stakeholders

4. Allows LAO to build relationships and partnerships with the 
community and community stakeholders

5. Allows for the development of internal best practices and 
policies.
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Aboriginal 
Justice 
Strategy (AJS)

The AJS was created in response to the over-representation of 
Indigenous people in the legal system.

Its mandate is to establish a plan to achieve measurable 
improvements in service to First Nations, Metis and Inuit clients 
regardless of whether they live on or off-reserve, are status or 
non-status or live in rural or urban contexts.

Highlights:

◦ Development and delivery of Cultural Competency training to 
all LAO staff

◦ Development, launch and refinement of Aboriginal Self-
Identification Question (ASIQ) to help LAO staff identify who 
was Indigenous at the time of application

◦ Development and extension to certificate coverage for 
lawyers to obtain reports on the unique circumstances of 
Indigenous offenders and make appropriate submissions to 
courts (known in Canada as Gladue reports)

◦ Development of services plans based on ASIQ and 
community feedback,  targeted recruitment of Indigenous 
staff based on geographic and demographic needs
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Racialized 
Communities 
Strategy (RCS)

The Racialized Communities Strategy (RCS) was created in response 
to the over-representation of Black and racialized people in the 
Ontario legal system. 

Its mandate is to establish a plan to achieve measurable 
improvement in our services and outcomes for racialized clients.

Highlights:

◦ Participation in government consultations and make submissions 

◦ Launch of initiative to translate LAO information into non-official 
languages (English and French are official), and formalize LAO’s 
commitment to translate information documents into non-official 
languages

◦ Development and delivery of training to LAO staff on race, racism 
and unconscious bias

◦ Development and  launch of Race Based Question(RBQ) to track 
who is accessing LAO’s services and identify gaps in services

◦ Development and launch of the Racialized Communities Strategy 
and 10-year Action Plan.
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AJS and RCS Consultations : 
Uncovering Our Biases and Removing Barriers

Historic discrimination has created systemic barriers for members of equity-seeking groups. These barriers are not always 
obvious or intentional.  LAO is committed working to recognize and remove them. 

Through public consultations,  LAO learned that Indigenous, Black and Racialized communities often viewed LAO’s role in 
the Justice system as one that was complicit in creating and or maintaining historical racial inequities

AJS Consultation Report  To be Released June 2021:

“It’s not a justice system to Indigenous Peoples. It’s a legal system. And one that consistently hurts us. LAO is complicit in that.” 
(p. 30) 

“We are now seeing the fifth generation of families in child protection. Your (western) system isn’t working. There is so much 
indifference to what is happening to our communities. We’re just ‘business as usual’ for LAO.” (p. 56)

RCS Consultation Report released May 2020

“Some participants told stories of duty counsel and panel lawyers making jokes or disparaging comments to or about clients, 
with one participant commenting “They make jokes about our lives. They’re playing with our lives.” Another participant noted 
that duty counsel and panel lawyers interacted with clients in a way that seemed like they were “dealing with objects” rather
than people. Another participant put it more bluntly, stating “Your lawyers are racist.” (p. 29)

https://www.legalaid.on.ca/wp-content/uploads/LAO-Racialized-Communities-Strategy-2020-EN.pdf
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The Foundation: Collection of Demographic Data
LAO started to collect demographic information in the form of the Aboriginal Self-Identification Question (ASIQ) 
because:

• Indigenous Peoples have unique legal status and relationship with Canada and therefore have specific rights 
under the law, and to certain legal processes

• The main purpose for asking this question is to ensure the client is offered all of the services available to them.  
Knowing about their Indigenous identity helps us do our work more effectively.

LAO soon realized that the ASIQ could be used to improve the quality of our services.  As a result LAO decided to 
expanded our collection of demographic information.

• April 1, 2018, LAO started to allow applicants and clients to indicate their race through the Race Based 
Question (RBQ).  A preliminary review of this data was provided at ILAG 2019 in Ottawa. 

• In 2020 LAO committed to making race-based data publically available through the open government 
webpages. The availability of this data will benefit researchers, decision-makers and those concerned with 
social justice https://www.legalaid.on.ca/more/corporate/open-government/open-data/data-set-race-
based-data-for-legal-aid-certificates/

• July 1, 2021, LAO will begin to collect information about ethnicity and religion from applicants and clients.
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Building onto the foundation
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Strategic Plan 2019 -2022

Legislation and Rules (Legal 
Aid Services Act 2020, coming 
into force in 2021)

Modernization of the legal aid 
system

LAO is currently in the process of 
embedding the work of the core client 
strategies into LAO’s planning and 
organizational structure.

Initiatives - Collection of bail and case 
outcome data



Department of Canadian Heritage’s Anti 
Racism Action Plan: (ARAP) Project
• As of July 1, 2021, LAO will start to collect, analyze and report on data related to 
race/Indigeneity and bail outcomes. 

• LAO will build on the information that it collects from clients by collecting bail 
information and outcomes. 

•This will allow LAO to analyze client experience in bail proceedings, to identify 
disparities and understand the impact of Indigeneity and race in bail 
proceedings.

• LAO will work with a team of academics who study issues of race, Indigeneity, 
bail and the criminal justice system. 
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ARAP Project: Core Components
A central requirement of the Anti-Racism Action Plan is that LAO must work with 
communities that are over-represented and suffer inequitable outcomes in the 
justice criminal justice system and organizations serving those communities. 

Other components include:
1. Collection of Information via LAO’s electronic file management system by 

LAO Duty Counsel and Legal Aid Workers (LAWs) who work in Ontario’s bail 
courts

2. Analysis of Information

3. Reports and Reporting 

4. Dissemination of Information

28



THE SI SHEET: 
DATA SET

Client information: 

• Gender, 

• Date Of Birth

Court Information 
• Charging legislation 

• Arrest date

Personal info/ race-based questions: 
• ASIQ, race-based questions

• Income source

• Mental Health issues (if pertinent to bail) 

• Substance abuse issues

Present charges: 
• Summary of allegations 

• Note if current allegations are Domestic Violence in 
nature 

LAO has worked with staff and 
academics to develop a list of 
questions that Duty Counsel and/or 
Legal Aid Workers must ask accused

The questions relate to factors that 
are considered at bail proceedings
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THE SI SHEET: 
DATA SET

Criminal record info: 
• Summary of Criminal Record

• Note if the accused has a history of violence on 
Criminal Record(CR)

• Noe whether the accused is currently on probation, has 
Failure to Comply/Failure To Appear on CR, has no CR, 
or never charged 

Crown bail position 
• Crown position (grounds and position on bail) 

Bail outcome details: 
• Bail conditions 

• Bail outcome 

• Note if cash bail 

• Release/ detention date 

• Release on new charges only or global 

LAO has worked with staff and 
academics to develop a list of 
questions that Duty Counsel and/or 
Legal Aid Workers must ask accused

The questions relate to factors that 
are considered at bail proceedings
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TRAINING

STRATEGY

Aimed at standardizing the data collected and 
establishing high levels of compliance in 
collection and consistency : 
◦ Increasing staff comfort level with asking 

additional demographic information

◦ Explaining why and how bail data fields are 
being collected and how data will be used 

◦ Discussing confidentiality and privacy  

◦ Providing access to the training materials 
and supports before and after training 
session

METHOD

Developed in person training, supplemented 
by pre-recorded video, and written job aids

Informed by internal policy lawyers 
(Aboriginal Justice Strategy and Racialized 
Communities Strategy leads) and academics  
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Law Foundation of Ontario Project: 
Do Justice Outcomes Differ Depending on Race and Indigeneity? 

• Legal Aid Ontario in partnership with the Canadian Civil Liberties Association 
(CCLA) applied for and received funding from the Law Foundation of Ontario (a 
granting agency) to collect, analyze, and report on race-based data in bail and 
case outcomes 

• This Project will mainly be focused on the work of LAO’s certificate lawyers as 
opposed to Duty Counsel. It will see LAO collect bail outcome and case 
outcomes from certificate lawyers via information inputted into the online 
billing system

• Data collection will start in January 2022
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Law Foundation of Ontario Project: 
Do Justice Outcomes Differ Depending on Race and Indigeneity?

Core components of the project include:

1. Collection of information regarding bail and case outcomes via LAO’s 
Lawyers’ Portal by certificate lawyers

2. Collection of information regarding bail outcomes via LAO’s Service 
Integration (SI) Worksheet by LAO Duty Counsel, Per Diems and Legal Aid 
Workers (LAWs) Analysis of Information

3. Academic Report and recommendations  published by the Canadian Civil 
Liberties Association in 2024

4. Dissemination of Information, and training around the findings
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How will this information be used?
Internal Applications
LAO will use this information from these projects to:
1. Identify and better understand racial inequities 

2. Make evidence-based decisions to inform the development of programs 
and services aimed at removing systemic discrimination in the justice 
system and advance racial equity 

3. Monitor and evaluate progress and outcomes of LAO programs, services  
and initiatives

4. Train and educate staff and service providers about anti-racism and how to 
combat it in the justice system.
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How will this information be used?
External Applications

It is our hope that this data will not only assist LAO to better plan our services, but also 
provide the basis to:
◦ Inform all actors in the criminal justice system

◦ Inform training for lawyers and the judiciary

◦ Inform policy development within government and non-governmental agencies and 
organizations

◦ Support requests by Black and Indigenous Communities for funding to address these 
issues on both the front end and the back end

◦ Recognize and support the voices of Indigenous, Black and racialized communities when 
they speak about the discrimination they face within the justice system

◦ Promote public education and engagement about anti-racism.
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Questions?
David McKillop - Vice President, Strategy and Public Affairs - mckilld@lao.on.ca

Megan Longley, QC - CEO, Nova Scotia Legal Aid Commission - Megan.Longley@nslegalaid.ca

Kimberly Roach - Policy Counsel, Racialized Communities Strategy - roachk3@lao.on.ca

Rebecca Hammond - Aboriginal Justice Strategy - hammonr@lao.on.ca 

mailto:berns@lao.on.ca

