
 

 

Short Term Care Orders 

Progress or propaganda? 

 

 SLIDE - TITLE 

o This talk will explore whether we are indeed on the threshold of a new era of 

progressive child protection practice or whether it is merely the triumph of rhetoric 

over substance 

o Short Term Care Orders – a phrase first introduced by DCJ about 10 years ago to 

little effect  has recently reappeared in context of what FACS describes as the 

Permanency Support Program 

 SLIDE - PSP 

 What is a Short Term Care Order? 

o SLIDE Website screenshot 

o The web site clearly says that the short order should come after approval of a 

permanency plan.  Nothing controversial about that.  That is what the Act requires. 

o However in practice the DCJ appears to be expecting and attempting the opposite – 

ie asking the court for a short order before doing their assessment and permanency 

planning 

o DFACS and Bethany Smith at Woy Woy on 8 August 2018 is a typical example 

o SLIDE – Citation DFaCS and Bethany Smith (Unreported) Woy Woy CC 08.08.18 

 Ellis CM was asked by FACS to make an order allocating PR to the Minister 

for 12 months to give effect to a care plan which proposed that during that 

time the existing foster carers would be assessed for Guardianship which, if 

found to be suitable, would result in a section 90 application to make it so.  

The Secretary acknowledged the court’s concern that if, somehow, the 

section 90 application did not eventuate, PR would revert to unsuitable 

parents.  

 In giving short shrift that application Her Hounour said …[slides x 4] 

“The Secretary is asking for a short term order, although there is currently no 

legislative framework for that Order to be made by this Court. The Children's 

Court is a Court of statute and is obliged to make determinations provided 

for in legislation, in this case, the Children and Young Persons (Care and 

Protection) Act 1998… 



 

…Section 78A requires permanency planning to be considered. Subsection 

(1)(c) states that the Court must avoid the instability and uncertainty 

through a succession of different or temporary placements. Subsection (2A) 

requires that it must be sufficiently particularised for an order to be made. 

Essentially that is not the case in the evidence before me… 

 

…there is no power, for the Children's Court is bound by Section 78A that 

repeats the "long term" placement of the child. This renders a short-term 

order as sought by the Secretary impossible under the current legislative 

framework… 

 

…I therefore require a new care plan to be filed, specifically one that does 

not inadequately, inappropriately and against legislative power suggest a 

short-term order.” 

 

 Since Bethany there have been legislative changes which the DCJ may claim legitimises 

STCOs.   

 Is that in fact the case? Do the changes make any difference? 

 Quick reminder of the changes to section 79 - SLIDE 

 

Section 79 

 

(9)The maximum period for which an order under subsection (1)(b) may allocate all aspects 

of parental responsibility to the Minister following the Court’s approval of a permanency 

plan involving restoration, guardianship or adoption, is 24 months. 

 

(10) Subsection (9) does not apply if the Children’s Court is  satisfied that there are special 

circumstances that warrant the allocation being for a longer period. 

 

 Perhaps untypically for the Care Act, section 79(9) is expressed in very clear and simple 

terms.  There appears little room for nuance or interpretation.  

 It simply just caps the length of a PR Minister order to 2 years in restoration, guardianship or 

adoption cases 

 Does that represent a change in practice? 



 

o Going back to the DCJ website [SLIDE] 

o The website offers  before and after the changes scenarios thereby implying that the 

changes to the legislation will make a difference 

 

Previously, long term parental responsibility orders were often sought until a 

child turned 18 years of age. This practice did not support ongoing 

assessment and service delivery where the case plan goal is restoration, 

guardianship or adoption. 

 

Shorter term court orders will provide greater certainty that a child’s 

permanency plan will be achieved within 24 months after the order is made by 

the Children’s Court. 

 

 It is true that orders for PR Minister to 18 did not support restoration, Guardianship or 

adoption but in those cases PR Minister to 18 wasn’t asked for or made then and it isn’t 

now. 

 It is the same as saying that a Big Mac does not support a plant based low carb diet 

 For the same reason that vegans tend not to go to Maccas we have never asked the court 

for PR Minister to 18 in restoration or Guardianship cases  

 However the reality is that appears to be not what the DCJ means if: 

o  the reference to  “…ongoing assessment and service delivery…”  suggests that the 

true intention of this campaign is that the permanency planning is anticipated to 

occur after the final order is made as in the Bethany case 

o Bethany is to be taken as a typical example of what is anticipated 

 Which brings us back to the original problem.  As Ellis CM so eloquently and succinctly put, it 

is not supported by the legislation: 

o 78A [SLIDE] 

o 83(7A) [SLIDE] 

 The 2 year cap on PR Minister imposed by 79(9) (or the cap on the “reasonable period” 

inserted into section 83) does not change that 

 And it does not change the kind of orders that are required in the different permanency 

scenarios: 

o Restoration 

 Show typical restoration order [SLIDE] 



 

 It was always the case that orders to give effect to restoration would involve 

an initial period of PR Minister of anything between 6 months and 2 years 

and a reversion to the parent(s) to whom the restoration is occurring, if 

necessary to the exclusion of the other parent 

o Alternatives to restoration [SLIDE] 

 Bethany therefore is unaffected by the February 2019 changes to the legislation and is still 

therefore good law. 

 Summary [Last slide] 

o The website summary appears to confuse 2 different scenarios: 

1. The reference to PR to 18 and permanency plans being approved before 

orders suggests that the plan should come before the order . Few would 

disagree with that. 

2. However the reference to that order being only 2 years and the Bethany 

type applications being made in practice suggests that what they expect is 

that order is made before the plan . 

o No 1. is what has always and is still required by the legislation (section 78A and 

83(7A) (see above) 

o No 2. however would bypass the checks and balances required by the legislation 

before a permanency plan is approved and final order made.  In other words if the 

final order precedes the permanency planning then the time standards and scrutiny 

which ongoing proceedings give, would not be there 

o Arguably therefore rather than a  “achieving the permanency goal earlier” (as 

website claims) it could actually have the opposite effect  

o Therefore, whether acting for or against the DCJ, if a “short term order” is 

foreshadowed, ask them to specify precisely how that order is expected to look.  If it 

is the No 1 model above then that does not offend the legislation and you can move 

on to a conversation about merit.  If it is No.2 then refer to section 78A, 83(7A) and 

Bethany noting that they appear unaffected by the February 2019 legislative 

changes. 

 Conclusion 

o I chose this title to offer balance to the policy driven tsunami that the PSP appears to 

have become.  It is resulting in premature illegal restorations and, if the premise of 

this talk is accepted, illegal orders being applied for. 

o So now more than ever, as advocates for children our role is crucial 



 

o Requests for final orders, in the non-specialist courts in particular, still frequently 

come before come before magistrates with a limited understanding of care and 

protection law. 

o In those circumstances the ILR (if there is one) is the last line of defence between a 

child at risk and a potentially catastrophic order  

o If you are in that position of being the lone independent voice, remember, that an 

order before a plan is still neither lawful nor in the best interests of the subject 

children. 

o In uncertain times it pays to remember that  after the issue has been settled (by a 

higher court decision) , having calmly applied the law and common sense will put 

you on the right side of history. 
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