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About Legal Aid NSW
The Legal Aid Commission of New South
Wales (Legal Aid NSW) is an
independent statutory body established
under the Legal Aid Commission Act
1979 (NSW). We provide legal services
across New South Wales through a statewide network of 24 offices and 221
regular outreach locations, with a
particular focus on the needs of people
who are socially and economically
disadvantaged.
We assist with legal problems through a
comprehensive suite of services across
criminal, family and civil laws. Our
services range from legal information,
education, advice, minor assistance,
dispute resolution and duty services,
through to an extensive litigation practice.
We work in partnership with private
lawyers who receive funding from Legal
Aid NSW to represent legally aided
clients.
We also work in close partnership with
LawAccess NSW, community legal
centres, the Aboriginal Legal Service
(NSW/ACT) Limited and pro bono legal
services. Our community partnerships
include 29 Women’s Domestic Violence
Court Advocacy Services.
Legal Aid NSW provides state-wide
criminal law services through the inhouse Criminal Law Division and private
practitioners. The Criminal Law Division
services cover the full range of criminal
matters before the Local Courts, District
Court, Supreme Court of NSW and the
Court of Criminal Appeal as well as the
High Court of Australia.

criminal cases in the Children’s Court.
CLS lawyers also visit juvenile justice
centres and give free advice and
assistance to young people in custody.
The Children’s Civil Law Service provides
a targeted and holistic legal service to
young people identified as having
complex needs.
The Civil Law practice provides legal
advice, minor assistance, duty and
casework services to people throughout
NSW. Its Human Rights Group
specialises in the areas of human rights,
discrimination, false imprisonment and
judicial review.
Legal Aid NSW has specialist legal
services to assist people who are
particularly
vulnerable
or
require
additional support. These include the
Mental Health Advocacy Service;
Coronial Inquest Unit; the Sexual Assault
Communications Privilege Service; and
the Prisoners Legal Service.
The Prisoners Legal Service provides
representation in a range of matters, as
well as general legal advice and minor
assistance to prisoners by way of a
visiting advice service to most gaols and
responding to letters and telephone calls
from or on behalf of prisoners.
Should you require any further
information regarding this submission,
please contact:
Gudrun Dewey
Senior Law Reform Officer
Strategic Law Reform Unit
Policy, Planning and Programs

The Legal Aid NSW Children’s Legal
Service (CLS) advises and represents
children and young people involved in
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Introduction
Legal Aid NSW welcomes the opportunity to make a submission to the Department of
Communities and Justice on the Statutory Review of the Inspector of Custodial Services
Act 2012 (NSW) (ICS Act). Our recommendations are informed by our experience
providing legal services to people in custody and by the experiences of our clients.
The review is to determine whether the policy objectives of the ICS Act remain valid and
whether its terms remain appropriate for securing those objectives.1 The ICS Act
establishes the Inspector of Custodial Services (the Inspector) and confers on the
Inspector powers necessary to exercise functions to inspect, examine and review
custodial centres and custodial services.
The Inspector performs an essential oversight and accountability function. The
independent scrutiny of public and private custodial centres and services is fundamental
to protecting the safety and dignity of people in custody, by helping to ensure compliance
with human rights standards and continuous improvement as a matter of good practice.
Australia is a party to the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT), which requires the systematic review of
practices and arrangements for the custody and treatment of people in detention, with a
view to preventing ill-treatment.2 The Australian Government ratified the Optional Protocol
to the CAT (OPCAT) in December 2017 and committed to establish, designate or maintain
bodies for the prevention of torture and other cruel, inhuman or degrading treatment or
punishment (known as the national preventive mechanism (NPM)) by December 2020.
Australia’s NPM will be a cooperative network of Commonwealth, state and territory
bodies, with states and territories responsible for designating one or several bodies as
NPMs in their jurisdictions.3
Legal Aid NSW supports the Inspector becoming an NPM in NSW (with other oversight
bodies where appropriate). This will require legislative, policy and practice updates so that
the Inspector’s office complies with the requirements for NPMs in the OPCAT. The NSW
Government has not yet announced its NPM body or bodies, however in December 2018
the Legislative Council Committee Inquiry into the Parklea Correctional Centre
recommended that the NSW Government resource the Inspector to implement OPCAT’s
obligations via its inspection regime.4 This is consistent with the Inspector’s desire to
implement OPCAT style inspections.5 This review is an important opportunity to ensure
that the ICS Act reflects best practice in custodial oversight and conforms with the OPCAT.

ICS Act s 28(1).
CAT art 11.
3 Sixth Periodic Report s under the CAT, UN Doc CAT/C/AUS/6 (16 January 2019) [361]. In July 2019,
Western Australia was the first state to nominate its NPMs, designating the WA Inspector of Custodial
Services as NPM for justice related facilities, including police lock-ups, and the WA Ombudsman as
NPM for mental health and other secure facilities.
4 Legislative Council Portfolio Committee No. 4 - Legal Affairs, Parliament of New South Wales, Parklea
Correctional Centre and other operational issues (December 2018) [6.48].
5 Ibid [6.31].
1
2
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Recommendations
We make the following recommendations to improve the policy objectives of the ICS Act
and to enhance the role of the Inspector.
Updating policy objectives to give effect to the OPCAT
Object of the Act
1. Amend the ICS Act to include an objects provision expressing the policy objectives
underlying the Act.
2. Revise the policy objectives of the ICS Act where necessary to secure the objective
for the Inspector to give effect to obligations under the OPCAT.
Updating terms to reflect best practice and give effect to the OPCAT
Oversight of people in police custody
3. Extend the Inspector’s role to include oversight of custodial centres and services
managed by the NSW Police Force. This would require amendment to the ICS Act and
increased resourcing.
Oversight of Aboriginal and Torres Strait Islander people in custody
4. Amend the ICS Act to include a provision similar to section 18(2) of the Inspector of
Correctional Services Act 2017 (ACT): that, in exercising a function, the Inspector
consult with people or use staff suitable to the cultural background or vulnerability of
any detainee involved, including Aboriginal people.
Oversight of health care in custody
5. Adequately resource the Inspector to enable it to conduct more regular, frequent and
rigorous examinations of prisoner health issues in correctional centres.
6. Amend the ICS Act to enable cooperation and information sharing between the
Inspector and the NSW Health Care Complaints Commission (HCCC). This will enable
the Inspector to be informed by health care complaints data in the ongoing exercise of
its functions.
Frequency of inspections, timely reporting and follow-up visits
7. Amend the ICS Act to specify that the Inspector must inspect each adult custodial
centre at least once every four years (rather than every five years) and inspect each
youth justice centre at least once every two years (rather than every three years).
8. Adequately resource the Inspector to fulfil its functions effectively, which include to
regularly inspect, examine and review custodial centres and services and to report in
a timely way.
9. Amend the ICS Act to specify a time frame within which the Minister and relevant
agencies are to provide any comments on draft reports. This will help prevent delays
in finalising reports.
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Official Visitor Program
10. Improve information and communication to people in detention, their families and their
lawyers on the role of Official Visitors, how they can engage with them and how they
can expect enquiries and complaints to be dealt with.
11. Amend relevant legislation and regulations so that the Inspector receives Official
Visitor reports on correctional centres and youth justice centres on a quarterly, rather
than six-monthly, basis. This will support the Inspector to promptly identify and act on
individual and systemic concerns.
12. Ensure that Official Visitor appointments consider expertise and background and are
mindful of the need to appoint Aboriginal Official Visitors and Official Visitors with
Aboriginal cultural competency expertise.
13. Publish the 2018-19 review of the Official Visitors program. This will support
transparency and improved understanding of the role of Official Visitors.
The Inspector’s powers
14. Amend the ICS Act to provide that the Inspector can conduct private interviews with:
a detainee (with the detainee’s consent), people at custodial centres, and people
involved in the provision of custodial services.
15. Include in the ICS Act, or other relevant legislation, provision for the Inspector to have
direct contact with the UN Subcommittee on Prevention of Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment.
Independence of the Inspector
16. To support the actual and perceived independence of the Inspector from government
and detaining authorities, amend arrangements so that the Inspector sits
independently of the agency it inspects.
Protection against retribution
17. Amend the ICS Act to increase the penalty for retribution to align with the protections
against reprisals in the Public Interest Disclosures Act 1994 (NSW). This will
strengthen the safeguard for people who make disclosures to the Inspector and
strengthen deterrence to the obstruction of the Inspector’s function.

Updating policy objectives to give effect to the OPCAT
The Second reading speech to the Bill establishing the Inspector outlined the policy
objectives for the ICS Act, which included to:6
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perform an independent statutory role that will provide external scrutiny of the
standards and operational practices of custodial services in New South Wales



provide an independent mechanism for monitoring broader thematic and systemic

New South Wales, Parliamentary Debates, Legislative Assembly, 23 May 2012, 24.
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issues arising out of inspection of adult and juvenile correctional facilities and
services


take a proactive rather than a reactive approach to improving custodial services.
Rather than simply reacting to individual incidents after they occur, the inspector
will regularly inspect and report on all correctional facilities



take a holistic approach, focusing on systemic issues in correctional facilities to
bring about real change... To avoid the duplication that was identified between the
previous Inspector-General's role and that of the Ombudsman, the proposed
inspector's role will not extend to dealing with complaints or grievances relating to
an individual in a custodial service. The inspector may refer such complaints to
other appropriate bodies, such as the Ombudsman's office



administer the Official Visitors Program.

We submit that these policy objectives remain valid. A further important objective is for the
Inspector to play a role as an NPM in NSW, to identify problematic conditions and
treatment in detention before ill-treatment occurs or before it escalates, through regular
and unannounced visits, and seek to address such problems through regular dialogue
with detention authorities.7
This was anticipated when the office of the Inspector was established, with the Second
reading speech outlining that, once the OPCAT was ratified, the Inspector could be
deemed to be part of the NPM.8

Object of the Act
Legal Aid NSW submits that the ICS Act should include an objects provision expressing
the objectives underlying the Act and the purpose of the Inspector.
An objects provision can ‘give readers a general understanding of the purpose of the
legislation, or… set out general aims or principles that help the reader to interpret the
detailed provisions of the legislation’9 and can assist courts and others to interpret the Act
and resolve uncertainty and ambiguity.10
While the original policy objectives are outlined in the Second reading speech (see above),
the ICS Act does not include a purpose or objects statement. Nor does it expressly refer
to the purpose, which the Inspector refers to in its annual reporting, ‘to provide
independent scrutiny of the conditions, treatment and outcomes for adults and young
people in custody, and to promote excellence in staff professional practice’.11

The role of an NPM as described in Australian Human Rights Commission, OPCAT in Australia
(Consultation Paper, May 2017) 5.
8 New South Wales, Parliamentary Debates, Legislative Assembly, 23 May 2012, 24.
9 Australian Government Office of Parliamentary Counsel, OPC’s drafting services: A Guide for Clients
(6th ed, 2016) 32.
10 Interpretation Act 1987 (NSW) s 33 (Regard to be had to purposes or objects of Acts and statutory
rules).
11 ICS, ICS Annual Report 2018-19, 12.
7
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Looking to other jurisdictions, the Custodial Inspector Act 2016 (Tas) states that its
purpose ‘is to provide independent, proactive, preventative and systemic oversight of
custodial centres by the Custodial Inspector’ (s 3), and the Inspector of Correctional
Services Act 2017 (ACT) states that the main object of the Act ‘is to promote the
continuous improvement of correctional centres and correctional services’ and that ‘this is
to be achieved particularly by providing a framework for—(a) the systematic review and
scrutiny of the correctional centres and services; and (b) independent and transparent
reporting’ (s 6).
An objects provision of the ICS Act could incorporate the underlying objectives of the Act
(stated above), including the underlying objective to act as an NPM giving effect to the
OPCAT. For example, it could specify that the objects of the Act are to:







establish the Inspector as an independent role to inspect of custodial centres,
examine and review custodial services, and oversee Official Visitors
take a preventive and proactive approach to improving the conditions and
treatment of persons in custody, detained or residing at a custodial centre
monitor thematic and systemic issues arising out of the inspection of custodial
centres and the examination and review of custodial services
give effect to the OPCAT through regular and unannounced visits to identify
problematic conditions and treatment in custodial centres before ill treatment
occurs, or before it escalates
monitor whether the conditions and the treatment of persons in detention complies
with international human rights standards, including the CAT.12

Recommendation 1: Amend the ICS Act to include an objects provision expressing the
policy objectives underlying the Act.
Recommendation 2: Revise the policy objectives of the ICS Act where necessary to
secure the objective for the Inspector to give effect to obligations under the OPCAT.

Updating terms to reflect best practice and give effect to the OPCAT
Oversight of people in police custody
The Commonwealth Ombudsman’s Report on the Implementation of the OPCAT identifies
that there are approximately 112 police lock-ups or police station cells in NSW where
people are held for equal to, or greater than, 24 hours.13 In NSW, an inmate may be held
in a police station or court cell complex for up to seven days at a time.14 Legal Aid NSW
is aware of a number of clients who have been held in police custody for that length of
Examples of laws referring to international human rights obligations: Privacy Act 1988 (Cth) s 2A:
‘The objects of this Act are:… (h) to implement Australia’s international obligations in relation to privacy;
and Evidence Act 1995 (NSW) s 138(3) (on the exclusion of improperly or illegally obtained evidence):
‘…the court…is to take into account:…(f) whether the impropriety or contravention was contrary or
inconsistent with a right of a person recognised by the International Covenant on Civil and Political
Rights.’
13 Commonwealth Ombudsman, Implementation of the OPCAT (September 2019) 31.
14 Crimes (Administration of Sentences) Act 1999 (NSW) s 72(3).
12
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time. This elevates concerns about the limited degree of oversight within short-term
custodial settings.
The Inspector only has an oversight function in relation to those lock-ups and cells which
are managed by Corrective Services NSW or Youth Justice—for example, 24-hour court
cells located in police stations, which are managed by Corrective Services. The Inspector
does not have oversight of custodial services provided by the NSW Police Force.15
The NSW Law Enforcement Conduct Commission (LECC) has oversight responsibility for
police and law enforcement in NSW, however it is unlikely that the powers and
responsibilities in the Law Enforcement Conduct Commission Act 2016 (NSW) would
enable it to fulfil the oversight inspection and visiting role of an NPM. The Inspector is
arguably better placed to undertake an NPM role for places of detention managed by the
NSW Police Force, having regard to its existing functions, powers and established
expertise, as well as its independence.
Oversight of these settings by the Inspector would also be beneficial because it would
enable the Inspector to monitor and proactively address condition and treatment issues
that can arise as people move between detention settings. Ultimately, this would
contribute to continuity of care between custodial settings. Detainees can move rapidly
and frequently between places of detention managed by both the NSW Police Force and
Corrective Services NSW and issues can arise in that context, for example problems
accessing health care when moving through short-term custodial settings.
We submit that the Inspector’s jurisdiction could be extended by amending the definition
of ‘custodial centre’ in section 3 of the ICS Act to include ‘a police station or court cell
complex’ and to remove the qualification that it ‘does not include any police station or court
cell complex that is not managed by Corrective Services NSW or Juvenile Justice’.
We acknowledge that any extension of the Inspector’s role would require increased
resources.
Problems accessing health care in short-term custody
Legal Aid NSW has seen deficiencies in the way that diabetes is managed and treated in
short-term custody, including the failure to promptly obtain the medical information
necessary to provide appropriate and timely health care and the failure to act on
information contained in medical records.
This particularly impacts on Aboriginal people. Chronic health conditions are more
prevalent among Aboriginal people. Aboriginal people are four times more likely to develop
Type 2 diabetes than non-Aboriginal people and typically onset occurs much earlier in
their lifetime. The death rate is also four times that of non-Aboriginal people when diabetes
is an underlying or associated cause of death. This has important implications for
Section 3 of the ICS Act states that ‘custodial centre’ ‘does not include any police station or court cell
complex that is not managed by Corrective Services NSW or Juvenile Justice.’ Many 24-hour court cells
located within a police station are managed by CSNSW and are thus within the definition of ‘custodial
centre’.
15
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delivering health care to Aboriginal people in custody, who are overrepresented in the
NSW justice system. In NSW, individuals who identify as Aboriginal accounted for 24.6%
of adults in prison, compared to 2.9% in the wider community (2016/17), with an
imprisonment rate 13.5 times higher than the non-Aboriginal rate.
In one case, an Aboriginal man with Type 1 diabetes was unable to access his medication
in custody at the Surry Hills Police Centre. He was not seen by a nurse or doctor and it
took staff approximately 36 hours to fax the Aboriginal Medical Service (AMS) asking for
his medication records. By the time the AMS responded, the man had already been
released from custody.
In another case, Koa,16 an Aboriginal man with Type 1 diabetes who was insulin
dependent, was arrested and detained at a police station just after midnight. Three hours
later he was transferred to custody at the Surry Hills Police Centre. After 14 hours in
custody, he was released from custody on bail later that day at 4pm.
Despite his medical condition and insulin dependence being recorded on information and
lodgement documents, being seen by a nurse, and asking different officers for insulin on
multiple occasions, Koa was unable to access insulin and he did not receive sufficient
blood glucose testing during his time in custody. He became unwell, had difficulty moving
and talking, and struggled to participate in his court appearance by AVL.
On his release, he struggled to walk to his brother’s home nearby where he always keeps
a blood glucose testing kit and insulin. On arrival, he immediately self-administered an
appropriate insulin dose.
Koa came to Legal Aid NSW for assistance to make a health care complaint. In response
to his complaint, Justice Health apologised that he did not receive adequate care and
acknowledged the potential for poor health consequences which he could have
experienced as a result of not receiving insulin. Koa describes those consequences more
bluntly: “I didn’t want to become just another black death in custody.”
Recommendation 3: Extend the Inspector’s role to include oversight of custodial centres
and services managed by the NSW Police Force. This would require amendment to the
ICS Act and increased resourcing.

Oversight of Aboriginal and Torres Strait Islander people in custody
In September 2019 in NSW, 44.3% of young people in custody were Aboriginal and 25.4%
of adult prisoners were Aboriginal.17 Recognising the high proportion of Aboriginal people
in custody, it is important that the ICS Act and inspection standards enable the Inspector’s
staff and Official Visitors to exercise their functions with cultural awareness, including
understanding the influence of culture on health and justice outcomes and understanding

The real name of our client has been de-identified for the purposes of this submission.
NSW Bureau of Crime Statistics and Research, NSW Custody Statistics Quarterly Update
(September 2019). The total number of young people in custody in September 2019 was 237 and the
total number of adult prisoners was 13,522.
16
17
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the issues impacting Aboriginal people in custody (e.g., the prevalence of chronic health
issues referred to in Problems accessing health care in short-term custody above).
There are currently Aboriginal Official Visitor appointments to correctional centres and
youth justice centres.18 In addition, the Inspector’s inspection framework and standards
refer to the rights, standards, norms and issues that are unique to Aboriginal people in
custody.
However, the ICS Act could be amended to further encourage Aboriginal representation
in the Inspector’s staffing, and to help ensure that the Inspector performs its functions with
an informed understanding of the human rights and issues relevant to Aboriginal detainees
and other detainees with unique vulnerabilities.
For example, in the Australian Capital Territory section 18(2) of the Inspector of
Correctional Services Act 2017 (ACT) provides that:
In exercising a function… the inspector must, if appropriate and practicable, consult
with people, or use staff, suitable to the cultural background or vulnerability of any
detainee involved in a matter being examined or reviewed.
Examples
1 If a review relates to Aboriginal or Torres Strait Islander detainees, it may be
appropriate to consult with Aboriginal and Torres Strait Islander representatives.
2 If a critical incident involves a person from a culturally or linguistically diverse
background, it may be appropriate to use a staff member who has the same
background.
3. If a review relates to a person with disability, it may be appropriate to consult with
an organisation representing the interests of people with disability.
4. If a critical incident involves an interview with a female detainee, it may be
appropriate, given the nature of the critical incident, for the detainee to be interviewed
by a female.

The purpose of s 18(2) is to ‘ensure these vulnerable detainee cohorts have equal
enjoyment of human rights to the broader detainee population’.19
Legal Aid NSW submits that the ICS Act could be amended to include a similar provision.
It could encourage the Inspector to proactively consider the unique health and wellbeing
needs of vulnerable people in custody in how it prepares for, conducts and reports on
inspection, examination and review visits, and in overseeing the Official Visitors program.
Laws in NSW relating to police and law enforcement powers and responsibilities similarly

There are 92 Official Visitor appointments across correction centres and youth justice. There are 16
Aboriginal Official Visitors in correctional centres and 7 in youth justice centres: ICS, ICS Annual Report
2018-19, 11. See also ICS, Use of force, segregation and confinement in NSW juvenile justice centres
(November 2018) 5: ‘Following visits to juvenile justice centres in the first half of 2016, I recommended
to the Minister for Corrections that Aboriginal Official Visitors should be appointed to each of the six
juvenile justice centres. This was in recognition of the significant over-representation of Aboriginal
young people in custody and the need to provide culturally appropriate services to young people.’
19 Explanatory Statement, Inspector of Correctional Services Bill 2017 (ACT) 7.
18
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recognise the vulnerability of certain groups of people in that context. In recognition that
practices may need to be adapted to meet the needs of certain vulnerable persons (e.g.,
Aboriginal people, children and young people, people of non-English speaking
backgrounds and people with disability), the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW) enables regulations to be made specifying certain
safeguards and modifying how investigation and questioning provisions are applied by
police officers.20
Recommendation 4: Amend the ICS Act to include a provision similar to section 18(2) of
the Inspector of Correctional Services Act 2017 (ACT): that, in exercising a function, the
Inspector consult with people or use staff suitable to the cultural background or
vulnerability of any detainee involved, including Aboriginal people.

Oversight of health care in custody
Legal Aid NSW has serious concerns about the delays faced by some of our clients in
custody when trying to access health care services. Access to timely, reasonable and
equivalent health care is a fundamental right for people in custody.21
The Inspector is empowered to play an important role in the oversight of custodial health
care,22 however, Legal Aid NSW considers that it is currently not sufficiently resourced to
do so effectively. The number of custodial centres in NSW and the breadth of issues which
might arise for inspection place a practical limitation on the Inspector’s capacity to
consistently and specifically report on health services in custodial centres on a regular
basis.
To make the most of its resources, the Inspector has adopted a theme-based model,
where it inspects multiple facilities and reports to parliament under a theme. In the last
three years, it has reported on issues as diverse as inmate population growth, aged
offenders, clothing and bedding, 24-hour court cells and radicalised inmates. Health care
issues featured in only some of those reports and, where they did, they were not a primary
focus. While the Inspector is currently preparing a themed report on the access and
availability of health services, which will draw on a number of correctional centre
inspections, it will not have conducted inspections of all custodial centres in NSW. The
consequence is that data from the forthcoming health inspection may only provide a
limited snapshot of custodial health care issues.
Increased resources would enable the Inspector to conduct more regular, frequent and
rigorous examinations of custodial health care issues and to exercise its functions with the
aim of improving custodial health care over time.

Law Enforcement (Powers and Responsibilities) Act 2002 (NSW) ss 112 and 87ZC.
United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules),
GA Res 70/175, UN Doc A/Res/70/175 (8 January 2016, adopted 17 December 2015) Rules 24-35.
22 The Inspector’s principle functions include the regular inspection of custodial centres and the
examination and review of any custodial service at any time: ICS Act s 6(1)(a)-(c). The definition of
‘custodial service’ includes the ‘care or welfare (including health care) of persons in custody, detained
or residing at a custodial centre’: ICS Act s 3.
20
21

12

Recommendation 5: Adequately resource the Inspector to enable it to conduct more
regular, frequent and rigorous examinations of prisoner health issues in correctional
centres.
The ICS Act provides that the Inspector may enter information sharing and referral
arrangements with the NSW Ombudsman and the Independent Commission Against
Corruption.23 This provision enables the Inspector to cooperate with these agencies to
support the effective performance of its functions. However, the ICS Act does not refer to
all relevant NSW agencies with oversight roles and responsibilities in custodial settings.
Legal Aid NSW submits that there should be improvements to cooperation and
information-sharing between the Inspector and the NSW Health Care Complaints
Commission (HCCC) to enable the Inspector to examine custodial health complaints data,
including individual complaints made to the HCCC, in the exercise of its functions. This
would enhance the Inspector’s ability to fulfil its function to monitor inmate care and
welfare.
Inmates at correctional centres and detainees in youth justice centres can make health
complaints to the HCCC through a free call on the inmate telephones.24 Complaints about
correction and detention facilities comprised 5.6% of all complaints that the HCCC
receives about health organisations in 2018-19 (142 complaints), 9.4% of all complaints
in 2017-18 (229 complaints), and 11.6% of all complaints in 2016-17 (257 complaints).25
While we understand that the Inspector has obtained health complaints data from the
HCCC for the purpose of its current health services report, the Inspector does not
otherwise appear to examine individual detainee health complaints made to the HCCC in
the performance of its functions. Outside of the health services report, we are not aware
of the Inspector undertaking ongoing, systematic monitoring or analysis of the health
complaints data of people in custodial centres.
We suggest that the Inspector should have ongoing access to health complaints made to
the HCCC from people in detention, as an important information source in the exercise of
its function ‘to examine and review any custodial service at any time’ (s 6(1)(c)). While the
Inspector does not have a role in dealing with individual complaints, we submit that its
mandate to take a proactive approach to improve services, and to make recommendations
to address systemic issues, requires that its recommendations are informed by relevant
data. This should include individual health complaints.
We suggest that the ICS Act should be amended to facilitate cooperation, information

ICS Act ss 10 and 11.
By way of example, in 2017 the HCCC received approximately 1,500 calls from inmates: Legal Aid
NSW meeting with HCCC staff on 22 March 2018.
25 HCCC, HCCC Annual Report 2018-19, 20: The HCCC reports that the drop off in complaints ‘appears
to be a reflection of the changes to the Justice and Forensic Mental Health Network processes which
enable inmates to raise concerns about their health care directly with their corrections facility. This
facilitates a more timely response and direct intervention, often avoiding the need to lodge a formal
complaint with the Commission.’
23
24
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sharing and reporting between the HCCC and the Inspector, with the aim of improving
health care services and access to health care services in custodial centres.26
The review could also consider whether amendments are needed to facilitate greater
cooperation and information sharing with other relevant oversight agencies that are not
currently referred to in the Act, for example with the LECC.27
Recommendation 6: Amend the ICS Act to enable cooperation and information sharing
between the Inspector and the NSW Health Care Complaints Commission (HCCC). This
will enable the Inspector to be informed by health care complaints data in the ongoing
exercise of its functions.

Frequency of inspections, timely reporting and follow-up visits
Effective monitoring requires the Inspector’s visits to be regular and frequent.28 It also
requires the timely reporting of recommendations and follow-up visits to monitor the
implementation of recommendations.
Legal Aid NSW submits that the ICS Act should be amended to require inspections of
adult custodial centres at least once every four years rather than every five years and of
youth justice centres at least once every two years rather than every three years.
While the term ‘regular’ in the OPCAT does not define a minimum inspection cycle,
increasing the frequency of mandatory inspections would be more aligned with
comparative states and territories and international good practice.
In relation to adult custodial centres, inspections are required at least once every three
years in Western Australia and Tasmania, and at least once every two years in the ACT.29
New Zealand’s Human Rights Commission states that international guidelines suggest
that each facility must be visited at least once every four years, and youth facilities more
frequently.30 The United Kingdom’s Inspectorate of Prisons inspects adult prisons at least
once every five years, although it states that it expects to inspect most every two to three
years, with some high risk settings to be inspected more frequently.31 The fact that the
prison population in NSW exceeds correctional centre capacity creates an even greater

A useful example of cooperation, referral and information sharing provisions is in the Inspector of
Correctional Services Act 2017 (ACT) Part 5. See also the Law Enforcement Conduct Commission Act
2016 (NSW) ss 33 and 165, which provide that the LECC and the NSW Ombudsman may enter into
information sharing arrangements regarding certain investigations and reports, and that the NSW
Ombudsman is required to report certain matters to the LECC.
27 This is especially so in light of our recommendation that the Inspector’s role should extend to include
oversight of custodial centres and services managed by the NSW Police Force (Recommendation 3).
28 The objective of the OPCAT is ‘to establish a system of regular visits undertaken by independent
international and national bodies (Art 1) NPMs shall be granted the power ‘to regularly examine the
treatment of persons (Art 19(a)), although it does not specify requirements for regularity.
29 Inspector of Custodial Services Act 2003 (WA) s 19; Custodial Inspector Act 2016 (Tas) s 6; and
Inspector of Correctional Services Act 2017 (ACT) s 18.
30 NZ Human Rights Commission, Monitoring Places of Detention: Annual Report of activities under the
OPCAT 2010-11 (February 2012) 6.
31 Her Majesty’s Inspectorate of Prisons, Inspection Framework (March 2019) 12.
26
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imperative for more frequent inspections of adult custodial centres.
In relation to youth detention, inspections are required at least once every two years in the
ACT.32 Looking to international good practice, the United Kingdom’s Inspectorate of
Prisons inspects young offender institutions (places of detention holding children under
the age of 18) annually.33 Increasing the frequency of regular visits to NSW’s six youth
justice centres is especially important in light of the Inspector’s findings about the use of
force, separation, segregation and confinement in youth justice in its November 2018
report.34
We have previously expressed concern that the Inspector is not adequately resourced to
conduct sufficiently frequent inspection visits, including to high-risk settings such as where
Official Visitors are restricted from attending. These include places of detention of
Category AA male inmates, Category 5 female inmates, extreme high-risk restricted
inmates and national security interest inmates.35 It is also important that the Inspector is
sufficiently resourced to conduct regular inspections of private prisons in NSW and
exercise its power to examine and review their services at any time.36
The former Inspector, the current Inspector and the Legislative Council Committee in the
inquiry into Parklea correctional centre have also expressed this concern. In 2014-15, the
former Inspector reported that, as it was then resourced, the Inspector was not likely to be
able to meet its legislative obligations, including making site visits to verify the reported
progress against recommendations.37 In September 2018, the current Inspector gave
evidence to the inquiry into the Parklea Correctional Centre advising that she does not
have sufficient resources to fully deliver on her statutory functions and that she had made
a submission to the NSW Government seeking additional funds to enable her to do so.38
In December 2018, the Legislative Council Committee reported its concerns about the
delivery of the inspection, reporting and official visitor functions:
…at present the Inspector of Custodial Services is not able to provide the standard of
oversight necessary for the New South Wales correctional system, both public and
private. This is evident in the narrow interpretation applied to its functions, in the
thematic rather [than] rigorous methodology for inspections, and in inadequacies in
official visitors’ capacity to receive and resolve complaints.
It is also evident in the extraordinarily long delay – well over two years – in finalising

Inspector of Correctional Services Act 2017 (ACT) s 18.
Her Majesty’s Inspectorate of Prisons, Inspection Framework (March 2019) 12.
34 ICS, Use of force, segregation and confinement in NSW juvenile justice centres (November 2018).
35 Legal Aid NSW, Submission to the Australian Human Rights Commission, OPCAT in Australia
Consultation Paper (July 2017) 5. Note that the Commonwealth Ombudsman has reported that
legislation is currently being drafted to remove those restrictions: Commonwealth Ombudsman,
Implementation of the OPCAT (September 2019) 81.
36 Legal Aid NSW made broader recommendations for the increased public accountability of private
correctional centres in Legal Aid NSW, Submission to the Legislative Assembly Portfolio Committee
No. 4 – Legal Affairs, Inquiry into Parklea Correctional Centre (February 2018) 11-12.
37 ICS, ICS Annual Report 2014-15, 14.
38 Legislative Council Portfolio Committee No. 4 - Legal Affairs, Parliament of New South Wales, Parklea
Correctional Centre and other operational issues (December 2018) [6.30].
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the Inspector’s report on the use of force, separation, segregation and confinement in
juvenile justice centres…39

In its most recent Annual Report, the Inspector said that it required additional resources
to meet its statutory obligations to inspect each youth justice centre every three years and
each adult centre every five years.40
Legal Aid NSW reiterates its previous recommendation, that the Inspector requires further
resourcing to effectively perform its inspection function and to exercise its power to visit
and examine a custodial centre at any time it thinks fit. The Inspector must also be
adequately resourced to perform its reporting function in a timely way, to ensure that any
advice and recommendations arising from its inspections, examinations and reviews can
be acted on by relevant government agencies as soon as practicable and within a
reasonable time.41 Additional resources would also ensure that the Inspector is able to
conduct follow-up visits to monitor the implementation of recommendations.
We consider that the recommendation for additional resources is especially critical if
amendments to the Act require more frequent inspections and/or extend the ICS’s
jurisdiction and powers.
Recommendation 7: Amend the ICS Act to specify that the Inspector must inspect each
adult custodial centre at least once every four years (rather than every five years) and
inspect each youth justice centre at least once every two years (rather than every three
years).
Recommendation 8: Adequately resource the Inspector to fulfil its functions effectively,
which include to regularly inspect, examine and review custodial centres and services and
to report in a timely way.
The effectiveness of the Inspector’s oversight role to improve custodial conditions and
prevent ill-treatment from occurring requires the Inspector to finalise reports and report to
Parliament as quickly as possible. Delay in finalising reports can lead to delay in the
Government’s response to issues of concern and prevents timely public scrutiny and
accountability.
This Review should consider how amendments to the ICS Act and resourcing could assist
the Inspector to deliver reports in a timely manner and prevent delays.
Legal Aid NSW submits that amendments to s 14 of the ICS Act could help prevent delays
in finalising reports. Section 14 of the ICS Act provides for the Inspector to provide draft
reports to the Minister and any agencies criticised in the report, provide the Minister with
‘a reasonable opportunity’ to make submissions, and to consider any submissions before
finalising the report. We suggest that s 14 could specify a time frame within which the

Ibid [6.46]-[6.47].
ICS, ICS Annual Report 2018-19, 26.
41 Note that the Inspector of Correctional Services Act 2017 (ACT) specifies a reporting timeframe,
requiring the delivery of reports within 6 months of completing an examination or review, with an option
for the relevant Minister to extend this by an additional period of no more than 12 months: s 27.
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Minister and agencies must respond. For example, in the ACT, the Inspector must provide
a draft to the relevant Minister at least six weeks before giving the report to Parliament
and the Minister may provide comments within the six-week period.42
Recommendation 9: Amend the ICS Act to specify a time frame within which the Minister
and relevant agencies are to provide any comments on draft reports. This will help prevent
delays in finalising reports.

Official Visitor program
A principal function of the Inspector is to oversee the Official Visitor programs in
correctional centres and youth justice centres and to advise, train and assist Official
Visitors in their roles.43
Official Visitors play an essential role in the oversight and monitoring framework for people
in detention ‘to be independent observers of the custodial environment, to report on the
conditions in custodial facilities and to receive and deal with complaints.’44 However, in
certain areas, Official Visitors appear to be inadequately resourced to perform this role.
Legal Aid NSW lawyers report that Official Visitors often use a personal diary to record
their notes and use a personal, rather than official, email for correspondence.
Legal Aid NSW lawyers also experience clients being unclear about the role of Official
Visitors and the steps that they will take to deal with their enquiry or complaint.45 For
example, our clients are often under the impression that an Official Visitor will lodge their
complaint with the Ombudsman when this may not occur, or there may be limits to the
capacity of Official Visitors to receive and respond to complaints, which our clients are not
made aware of.46 We submit that there should be more information and communication to
people in detention, their families and their lawyers on the role of Official Visitors, how
they can engage with them and how they can expect enquiries and complaints to be dealt
with.
Official Visitors must be supported in legislation and practice to provide timely reports on
enquiries and complaints to the Inspector, to ensure that the Inspector can act promptly
on urgent issues. While existing regulations provide for regular reporting to the
Commissioner of Corrective Services and the Inspector, they specify quarterly reporting
to the Commissioner and six-monthly reporting to the Inspector. Legal Aid NSW submits
that this should be amended so that the Inspector also receives quarterly reports.
Appointments must also be mindful of the need for Aboriginal Official Visitors and
Aboriginal cultural competency expertise and training given the very high proportion of
Inspector of Correctional Services Act 2017 (ACT) s 29.
These programs are distinct from the Official Visitors program (Mental Health) under the Mental
Health Act 2007 (NSW), which have an inspection role in relation to mental health facilities. The Official
Visitors programs in correctional centres and youth justice centres do not have an inspection mandate.
44 ICS, ICS Annual Report 2018-19, 11.
45 Section 166 of the Crimes (Administration of Sentences) Regulation 2014 (NSW) specifies the steps
an Official Visitor must take to deal with a complaint or inquiry.
46 Legislative Council Portfolio Committee No. 4 - Legal Affairs, Parliament of New South Wales, Parklea
Correctional Centre and other operational issues (December 2018) [6.21].
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Aboriginal and/or Torres Strait Islander young people and adults in custody.47
The Inspector completed a review of the Official Visitor program during 2018-19, aimed at
enhancing the program, recruitment, their role, among other issues. The Inspector has
stated that it has implemented a number of administrative changes as a result of the
review, and will recommend legislative change,48 however details of the review’s findings
and subsequent changes do not appear to be publicly available.
Recommendation 10: Improve information and communication to people in detention,
their families and their lawyers on the role of Official Visitors, how they can engage with
them and how they can expect enquiries and complaints to be dealt with.
Recommendation 11: Amend relevant legislation and regulations so that the Inspector
receives Official Visitor reports on correctional centres and youth justice centres on a
quarterly, rather than six-monthly, basis. This will support the Inspector to promptly identify
and act on individual and systemic concerns.
Recommendation 12: Ensure that Official Visitor appointments consider expertise and
background and are mindful of the need to appoint Aboriginal Official Visitors and Official
Visitors with Aboriginal cultural competency expertise.
Recommendation 13: Publish the 2018-19 review of the Official Visitors program. This
will support transparency and improved understanding of the role of Official Visitors.

The Inspector’s powers
The Inspector should retain its existing powers and this review should consider whether
they require expansion to comply with the OPCAT’s requirements for NPMs.
The OPCAT requires NPMs to be granted: access to all information about the number,
treatment and conditions of persons deprived of liberty in places of detention; access to
all places of detention; and the opportunity to have private interviews with any person.49
In regards to places of detention where the Inspector currently has a role, the Inspector
appears to have these powers.50 However there is no express power to conduct interviews
in private. We submit that the ICS Act should be amended to provide that the Inspector
can conduct private interviews with: a detainee (with the detainee’s consent), people at
custodial centres, and people involved in the provision of custodial services.51
The OPCAT also requires NPMs to be granted the right to have direct contact with the UN
Subcommittee on the Prevention of Torture.52 It is not clear whether the Inspector has this
As referred to at p 10 of this submission, in 2019, the proportion of the youth detention population
who were Aboriginal was 44.3%.
48 ICS, ICS Annual Report 2018-19, 16.
49 OPCAT art 20.
50 ICS Act s 7. We have recommended extending the Inspector’s role to include oversight of places of
detention managed by the NSW Police Force. See Recommendation 3.
51 See, e.g., Inspector of Correctional Services Act 2017 (ACT) s 19(3).
52 OPCAT arts 20(d) and 11(b)(ii). See Commonwealth Ombudsman, Implementation of the OPCAT
(September 2019) 23: ‘The Inspector of Custodial Services, the Official Visitors Program (Mental
Health) and the Ombudsman indicated a level of uncertainty about their ability to have direct and
confidential contact with the SPT.’
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ability. We recommend legislating a power to do so, either in the ICS Act or other relevant
legislation giving effect to the OPCAT’s requirements.
Recommendation 14: Amend the ICS Act to provide that the Inspector can conduct
private interviews with: a detainee (with the detainee’s consent), people at custodial
centres, and people involved in the provision of custodial services.
Recommendation 15: Include in the ICS Act, or other relevant legislation, provision for
the Inspector to have direct contact with the UN Subcommittee on Prevention of Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment.

Independence of the Inspector
The OPCAT requires the functional independence of NPMs and their personnel.53 To
comply, bodies should have a legislative basis, autonomous resource allocation and
expenditure, and personal and institutional independence from facilities inspected.
The ICS Act establishes the Inspector as an independent statutory authority to inspect
and report on custodial operations in NSW, provides for the appointment of the
independent Inspector by the Governor, and provides that he or she holds office for five
years and can only be removed for incapacity, incompetence, misbehaviour or
unsatisfactory performance.54
However, the Inspector is placed within the Department of Communities and Justice for
administrative and budget purposes, which also includes Corrective Services NSW and
Youth Justice NSW, the agencies covered by its inspection mandate. The former Inspector
commented that:
‘This is in contrast to other inspection and oversight bodies in NSW who sit within the
Department of Premier and Cabinet for administrative purposes to ensure structural
and financial independence from the agencies which they inspect. The Inspector
considers that the real and perceived independence of this office, which is critical to its
credibility with stakeholders, and the intent of Parliament of NSW, is compromised by
these governance arrangements.’55

Legal Aid NSW agrees that the Inspector should sit independently of the agency that it
inspects.
Recommendation 16: To support the actual and perceived independence of the
Inspector from government and detaining authorities, amend arrangements so that the
Inspector sits independently of the agency it inspects.
To ensure the independence of the Inspector, we submit that it is important to retain
s 14(3) of the ICS Act, which states that the Inspector is not bound to amend a report in
light of any submissions the Minister, agency head or other person may make on a draft
report. This provision protects the integrity of the Inspector’s functions.

OPCAT art 18.
ICS Act s 4 and sch 1.
55 ICS, ICS Annual Report 2014-15, 14.
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Protection against retribution
Section 20 of the ICS Act provides protection for complainants against retribution by
creating an offence of 50 penalty units, imprisonment for one year or both, if a person
takes detrimental action against a person because they provide, or propose to provide,
information to the Inspector.
This offence provision is an important safeguard for people in detention and staff in
custodial centres and the penalty is an important deterrent to the obstruction of the
Inspector’s function. We submit that it should be strengthened to increase the penalty to
at least 100 penalty units or imprisonment for two years, or both, to align it with protections
against reprisals in the Public Interest Disclosures Act 1994 (NSW)56 and with good
practice in comparative jurisdictions.57
Recommendation 17: Amend the ICS Act to increase the penalty for retribution to align
with the protections against reprisals in the Public Interest Disclosures Act 1994 (NSW).
This will strengthen the safeguard for people who make disclosures to the Inspector and
strengthen deterrence to the obstruction of the Inspector’s function.

Public Interest Disclosures Act 1994 (NSW) s 20(1): ‘A person who takes detrimental action against
another person that is substantially in reprisal for the other person making a public interest disclosure
is guilty of an offence. Maximum penalty—100 penalty units or imprisonment for 2 years, or both.’ See
also Ombudsman Act 1975 (NSW) s 37(5): ‘An employer who dismisses any employee from his or her
employment, or prejudices any employee…, for or on account of the employee assisting the
Ombudsman is guilty of an indictable offence. Maximum penalty—200 penalty units or imprisonment
for 5 years, or both.’
57 See Inspector of Correctional Services Act 2017 (ACT) s 26, which creates an offence of 100 penalty
units or imprisonment for 1 year, or both, and Inspector of Custodial Services Act 2003 (WA) s 50, which
creates an offence of $8,000 or imprisonment for 2 years.
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