Leggta!9
25 September 2014

The Hon . Brad Hazzard, MP
Attorney General and Minister for Justice
Level 31 Governor Macquarie Tower
1 Farrer Place
SYDNEY NSW 2000

Dear Attorney,

Time Limits on Loans Payable on Demand
I refer to your letter dated 5 September 2014 about time limits on loans payable
on demand . We do not support changing the current law to introduce a limitation
period of three years from the first date that repayment is demanded . We are
not aware of an identified need for this reform and we see potential risks in
legis!9ting in this way.
Whilst Legal Aid NSW does not provide a grant of legal aid for these types of
matters , we do assist clients with inter-personal debt matters in our legal advice
sessions . In our view, this law reform issue does not affect a significant
proportion of the NSW community . In our experience it is rare to see contracts
where there is no up-front agreement about when the loan must be repaid. In
our experience, where there is a contract (whether written or oral) between
family and friends , there is usually some agreement about how or when the
loan will be repaid . For example , the loan is to be paid by installments, after
someone receives their tax return or when they sell their house. In these
circumstances , the normal debt recovery time limit of 6 years will start upon a
breach of the contract.
Our key concerns with the proposed reform are that:
•

It would introduce a different statute of limitation for loans payable on
demand which is out of step with the 6 year statute of limitation for other
debts. The proposed limit of 3 years from the date of demand and the
ultimate bar of 30 years will mean that an action can be brought decades
after the initial loan. Debtors will have great difficulty collating and producing
evidence about any previous payments they may have made. For example ,
a person will not be able to get a copy of their bank statement from 29 years
ago given that financial institutions and businesses typically keep records
for 7 years , after which records could be destroyed .
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•

It is likely to increase the scope for demands to be made upon a debtor
when a relationsh ip sours in circumstances where the loan was really a gift.

•

It is not clear whether the proposed reform would apply to on demand
facilities such as bank overdrafts . If the legislation is intended to apply in
these circumstances , the ramifications of this do not appear to have been
considered in any detail in the NSW Law Reform Commission Report.

We also note, more broadly, the real challenges the courts have in enforcing
this type of interpersonal dispute. Arguably, creditors who loan a significant
amount of money should seek legal advice and enter into a loan that specifies
when the loan is to be paid , protects their interests and is enforceable under
existing contract law and legislation . The Government may also have concerns
about the possibility of increasing the number and types of disputes that could
come before the courts when creditors seek to enforce a 'loan on demand' ,
particularly in light of the evidentiary difficulties that are likely to arise in cases
where the contract is not in writing and/or a significant period of time has passed
since the loan was made.
Further, whilst it is difficult to state with certainty, it would appear that the 2004
NSW Law Reform Commission Report Time limits on loans payable on demand
was developed with limited stakeholder consultation .
Whilst there may be a technical concern in relation to this particular aspect of
the law, we are not aware of a substantive 'unfairness' that is occurring in
practice.
Thank you for the opportunity to provide these comments . If you wish to discuss
any aspect of this submission, please contact Dara Read on (02) 9219 5714 or
at Dara .Read@legalaid .nsw.gov.au .

Yours sincerely

Steve O'Connor
A/Chief Executive Officer
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The Hon Brad Hazzard MP
Attorney General
Minister for Justice
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Chief Executive Officer
Legal Aid NSW

Mr Bill Grant OAM
Chief Executive Officer
Legal Aid NSW
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Dear~
Law Reform Commission Report 105 - Time limits on loans payable on
demand
On 9 December 2004, the former Government tabled in Parliament the Law Reform
Commission's Report 105 - Time limits on loans payable on demand (the Report) .
The Report can be accessed at:
http://www.lawreform. lawlink.nsw .gov. a u/agdbasev7wr/lrc/documents/pdf/report 105
finalreport.pdf
A loan payable on demand is one where no time for repayment has been specified
or where the loan is stated to be payable 'on demand' . This type of loan is most
common between friends and/or family members, where the loan is entered into
orally and without the benefit of legal advice.
Under the Limitation Act 1969 (the Act), such loans are subject to a six year
limitation period from when the borrower received the money. This means the
borrowe r does not have to repay the loan once six years has passed . This may
cause injustice in the case of loans between friends or family members where the
expectation is often that the money will not be repaid until the lender demands it.
The Report recommends that the Act be amended to provide that a limitation period
of three years runs from the date on which demand is first made for repayment.
I have received a representation seeking reconsideration of the Report's
recommendations . I have asked the Department of Justice to consider the Report's
recommendations and would appreciate your views.
I would be grateful if you could provide any comments you may have on the Report's
recommendations by 30 September 2014.
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Level 31, Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000
Phone: (6 1 2) 9228 5258 Fax: (6 1 2) 9228 572 1 Email : office@ hazzard .minister. nsw.gov .au

The officer with carriage of this matter is Ms Anna Coffey, Policy Officer, Justice
Policy, who may be contacted on 8061
9227 or via email at;
anna coffey@agd .nsw.gov .au

You rs sincerely

BRAD HAZZARD MP
Attorney General

