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THE REAL STORIES OF ABUSE  

 

“Because our life was like living in a concentration camp, that’s how I described it 

once. We thought it was like living in a concentration camp. So you wouldn’t have the 

bruises, but it would be that psychological stuff and the children as well.” 

 

“I was severely assaulted. I was beaten unconscious. Part of it happened in the flat 

while I was picking up the kids, and then it sort of moved outside, so my younger child 

saw him beating me, and he was in the stairwell, and he kept hiding his head down, 

and I was beaten. So I fell to the ground. I don’t know 100 per cent if I passed out, but 

I know I was blacking out when I fell to the ground, and he’s told his counsellor that I 

wouldn’t wake up, that he kept calling me, telling me, “Mummy, wake up.”  This child 

was a preschool-aged child.  

 

“He used to beat the child with a strap. He would hit her so hard he would leave 

welts, picked her up by the arm and smack her. It got to the point where she was 

afraid of him. He picked her up by the arm, hit her with a belt, took her breath away 

one day, screaming out to me, “Help me, help me.” I couldn’t do anything because he 

– she had a lock on her door too. I couldn’t get in. She’s in there calling out for me, 

and that’s the worst – the worst thing you can hear.” 

 

“My youngest, she says she doesn’t want to go to him, and so she cries. She screams, 

“No, no, no.” She’s grabbing onto my neck, and he’s grabbing, and she’s kicking 

him, because she doesn’t want to go. I worry about that impact of that upon them. I 

find it very distressing, some of the things they come home and say. “My daddy said 

he’s going to run over you,” or, “My daddy wants me to go to karate so I can bash 

you.” It’s very distressing.” 

 

“The night he hit me, he knocked me out, split my lip open and had me on the floor 

with his steel-capped boot on my throat. I managed to get away and ran and locked 

myself in the bathroom. I called my parents and they came over and said, “Call the 

police.” “I can’t.” “Why?” One, I’m afraid of him, what he’ll do, and two, I love 

him. I don’t want to get him into trouble. Isn’t that stupid? And as much as he’s 
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hurting me, I don’t want to hit back and hurt him. How dumb is that? Because he said 

to me once, “Only have to hit me once, and you’d never get up.” This was when he 

punched me in the face and cracked my nose on the way. I was driving. I was going in 

the car with him when he punched me in the face. He king hit me. Then he called the 

police and said I’d hit him.”  

 

“He threw a kettle at me and scalded me and burnt me with second-degree burns. 

There’s that ambulance report, like I mentioned before. I was intoxicated that night, 

but he stomped on my head with his foot, perforated my eardrum, put me in the 

shower and turned it on: hot, cold, hot, cold, hot, cold. Then he rang the ambulance, 

and used to ring people and say, like, “I will show people how stupid you are.” After 

the kettle it became more of, “Oh my god, this guy is going to kill me.” I think it even 

shocked him, the damage he did. My best tactic was to go insane, scream and yell for 

days”. 

 

“The only reason I got out of that situation was that a neighbour from behind rang 

my mum and said, “You’ve got to come and get her out.” To this day, I don’t know 

how I would’ve gotten out, because he took my car keys, he threw my mobile phone to 

the wall, ripped the other phone out”. 

 

“Like, I used to have to fight with him for $10. He took total control of everything, 

although he would say, like, he never had any money. But you can’t say you don’t 

have any money when you’re buying houses, you’ve got several expensive cars. I’d be 

fighting for money for groceries, and then I’d say to him, “Tell you what, you go and 

do the grocery shopping.” And he’d say, “Shut the fuck up,” like, “What the fuck else 

are you going to do all day?” It was a hard situation. I’d ask for money for groceries, 

he’d give me $30. What can I do with $30?” 

 

EVIDENCE IN THE AFFIDAVIT  

 

“It’s very hard with it, because you get to disclose some things, but you’ve got to be 

guarded and protected in what you disclose, because unfortunately, I suppose, I’m the 

type of person that would be overtly honest with things, and want the courts to know 

everything about our situation. So, you know, I can protect my children and myself to 
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a degree, you know, with things, but then you’ve also got to be thinking – I suppose 

from the legal point of view – how he can turn things around, you know, back on me”  

 

“I do think it’s important for kids to have the opportunity to know both parents, and 

so I’ve always been there – that they need to have contact with him. They’re 15, and 

they resent me because I stopped it. So I’ve thought of – about it. It’s important. So 

that’s what you really grapple with: is that they need to know him, but what damage 

is he doing in the interim. And I think they should still have some contact, but what I 

disagree with is that he just gets to use them as a tool, and it’s just continuing on the 

control that he did post-separation.” 

 

REFLECTIONS ON LOCAL COURT AVO PROCEEDINGS  

 

“Another thing that I think, that is, that I remember, the magistrate saying in the 

evidence that she hadn’t seen anything that really looked like violence, and I thought, 

“Oh”, because what she’s looking for is bruises, and the perpetrator does things like, 

with my eldest son, grab his legs and twist them across his body. And he would grab 

your arm really hard, but not give you a bruise. So his main form of violence was the 

psychological and emotional, that was big time, and that wasn’t recognised as 

violence.”  

 

“He’s so charming, that’s the trouble. He’s so charming to people, and he wins them 

over. He actually won this policeman over, saying that I’m mentally disabled. The 

judge discounted some of the things that actually happened to me because I didn’t go 

to the doctor straight away. And I thought, “Just because he punched me on the 

temple, what evidence are you going to have to take to a doctor anyway?” 

 

CONSEQUENCES IN MEETING FOR A FAMILY REPORT INTERVI EW  

 

“I felt that disadvantage again, because you have to be there. He comes too. You have 

to see each other in the waiting room, and that brings up a lot of tension and 

emotions. I sort of lose my focus. When I had to talk to the report writer, I felt I had to 

make sure I didn’t say too much or – I was afraid. I just didn’t feel safe. I basically 

didn’t feel safe enough to speak freely about things that had been happening. This is 
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the same – I felt, whenever I had to go to court with my ex. Because the mere fact he 

was there, already walking towards the court, wondering whether we would walk into 

him or not made it very stressful for me to start with”. 

 

SOME CONSEQUENCES OF THE COURT AND THE CONTACT CENTRE 

  

“Now, the court case is stressful too anyway, but I think that it also influenced very 

much my focus and my being able to put my foot down and say things like, “This is 

what I want, and nothing more,” or, “I can’t agree with that.” 

 

“And it’s like court’s not finished, unless they’re adults. Even though the final 

hearing is finished and he’s at a contact centre, because he keeps going back to court 

and he harasses the eldest child, it’s like our emotional abuse goes on and on, and it 

feels like I’m still in court. Really, the physical violence is, in all honesty, easier to get 

over. I know that sounds backward, but it’s easier than this sustained psychological 

warfare that goes on all of the time. And that’s what it’s like, psychological warfare, 

constantly, constantly”. 

 

WHEN TO SEEK AND ORDER FOR NO CONTACT  

 

These stories are real and are found in a study and consequent report entitled “No 

Way to Live –  Women’s experiences of negotiating the family law system in the 

context of domestic violence” by Dr Lesley Laing, Faculty of Education and Social 

Work, Sydney University, and published in June 2010.  

 

The trauma is palpable and distressing to read. One can only imagine the impact on 

your functioning of living those events.  

 

With facts such as above it is easy to argue in a court for a no contact order with, I 

hope, a degree of certainty that you would be successful. As a lawyer you have an 

obligation to run a case of no contact in any of the above scenarios which obligation 

you should tell the Judge of if he or she starts to murmur those oft quoted words, “but 

what about protecting the child’s right to the benefit of a meaningful relationship with 

each parent”. 
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In cases where the violence is extreme and clear from either the detailed evidence of 

the victim, police notes, hospital records, Department of Community Services files, 

school records and a family report an order for no contact should be sought by you 

and made by a Judge. 

 

At the end of the day, the ultimate consideration for any Judicial Officer is what order 

is in the child’s best interest and protecting children from harm must be a priority.  

 

A child’s right to have a relationship with both parents can in some cases be 

inconsistent with the obligation to protect a child from harm. This is the question you 

must ask and I must answer.  

 

However, timing is the focus of this paper in that as a Judge it is easier to make a no 

contact order after the final hearing as findings can be made. Real difficulties arise 

when such an order is sought on an interim basis.  

 

HOW TO GO ABOUT MAKING AN APPLICATION FOR A NO CONT ACT 

ORDER  

 

The first step is to be informed by the Act its objects and principles and Goode v 

Goode (2006) 206 FLR 212 sets out the pathway to follow.  

 

Section 60B 

 

Objects of Part and principles underlying it  

 

(1)  The objects of this Part are to ensure that the best interests of children are met by: 

 

a) ensuring that children have the benefit of both of their parents having a 

meaningful involvement in their lives to the maximum extent consistent with 

the best interests of the child; and  
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b) protecting children from physical or psychological harm, from being subjected 

to or exposing to abuse, neglect or family violence; and  

 

c) ensuring that children receive adequate and proper parenting to help them 

achieve their full potential; and  

 

d) ensuring that parents fulfil their duties and meet their responsibilities 

concerning the care, welfare and development of the children.  

 

For me section 60B(b), protecting children from physical or psychological harm, from 

being subjected to or exposed to abuse neglect or family violence, will always be the 

first matter I deal with. It is a priority and a child’s right which I regard as equal to the 

child’s right to the benefit of a meaningful relationship with both parents. 

 

I found it disturbing that in the 2006 amendments, section 60CC (2), the safety of 

children was placed second to the benefit to them of a meaningful relationship.  

 

That drafting decision does not impact upon the legislative imprimatur which I find 

clear in the Act to always act in a child’s best interests, be that to protect them from 

physical harm, psychological harm or to ensure that, despite every hurdle put in the 

way by one determined parent, they have a relationship with both parents.  

 

The principles underlying the objects of part 7 of the Act are set out in section 60B(2) 

and are: 

  

a) children have the right to know and be cared for by both their parents, 

regardless of whether they’re married, separated, never married or have never 

lived together; and 

 

b) children have a right to spend regular time on a regular basis and communicate 

with a parent; and 

 

c) parents jointly share duties and responsibilities; and 
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d) parents should agree about the future parenting of their children; and 

 

e) children have a right to enjoy their culture (including the right to enjoy that 

culture with other people who share that culture). 

 

I agree with each principle however as I see it these principles in section 60B of the 

Act apply to parents who need not come to a Judge for a parenting decision. If parents 

followed these principles I would make few parenting orders save for relocation 

matters.  

 

These principles do not operate on the functioning of most of the parents I see in a no 

contact case.  

 

The litigants you represent in a no contact case are not people who can jointly share 

duties and responsibilities, agree about the future parenting of their children, or are 

able under section 60B (1)(d) to fulfil their duties and meet their responsibilities 

concerning the care, welfare and development of their children, or ensure their 

children receive, under section 60B (1)(c), adequate and proper parenting to help them 

achieve their full potential.  

 

Although the principles and objects of the Act are most important and do inform me 

when exercising my discretion in making a decision, in many respects, apart from 

section 60B (1)(b), protecting children from physical or psychological harm, from 

being subjected to or exposed to abuse, neglect or family violence, the remaining 

principles and objects are not capacities that the parents before me have in part or in 

full and some have none. 

 

The parents who have an impaired or little if any capacity to carry out their 

obligations and duties to their children as set out in the Act are the parents I speak of 

in this paper.  

 

When the factual matrix results in your client or the other parent being unable to at 

any reasonable level carry out their fundamental obligations and duties as a parent 

then this may be the no contact case. 
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If as sometimes occurs both parents fall into this category of parent then all you and I 

have left is the intervening of the Department, which order you should seek. 

 

The easy, if that be the correct term, no contact cases are as follows: 

 

1. Where the violence and its impact are clear. 

 

2. Where the violent or poorly behaved parent such as an alcoholic mother does 

not accept responsibility and seeks to shift blame and redemption is unlikely. 

This must bring into question the benefit of a relationship with such a parent 

for a child.  

 

3. Where a child has been injured outside the normal range of childhood injuries 

on contact or injured by a parent or by a partner or a partner’s child and the 

parent does not accept responsibility for these events and/or is incapable or 

chooses not to see the danger for their child. 

 

4. Where the wishes of a child who is of an age and maturity that I should take 

cognisance of are clear. The age of children whose wishes are to be taken into 

account by the court vary widely and are personal to the child’s age, maturity, 

intelligence and functioning. In these cases there may not have been any 

violence or poor behaviour by one or either parent rather a difficulty in a 

relationship which the child or parent cannot repair even with professional 

assistance.  

 

In these cases it may be that the father/mother is or the children perceive their 

parent is preferring a new partner and their children or their new children to 

them. There will be a whole range of issues why a child is expressing a wish 

not to have contact with a parent. The other parent may want contact to occur 

but the child may be resistant.  

 

Where a child’s wishes, having regard to their age and maturity, are soundly 

based such that a result of forcing the child to see a parent against their 
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expressed best wishes may have such poor consequences and outcome for the 

child such as fracturing the relationship they have with their live with parent, 

negatively impact upon their schooling, physiological function etc. this may be 

a case where you make an application to the court for no contact.  

 

5. Where to order contact with a child and a parent may have a devastating 

negative impact upon the functioning of the live with parent is another 

example of where a no contact order may result. Remember section 60CC (2) 

(a) is the benefit to the child of a meaningful relationship with both parents. 

 

6. In cases where the evidence leads to such a conclusion a family consultant 

may report something like:  

 

“Both parents are impaired psychologically and emotionally. To order 

contact will further impair the functioning and therefore parenting 

capacity of the live with parent. It is a better outcome for the child to 

support and maximise the functioning of the live with parent then 

further compromise the child’s primary attachment figure and this 

consideration outweighs the child’s right to a relationship with both 

parents.” 

 

The most difficult cases to make a no contact order, I have found, are at the interim 

level as it is unlikely findings necessary to support a no contact order can be made or 

the evidence tested. 

 

In those cases it may be that the interim hearing is turned into a final hearing where 

the child is not involved as I will later explain. 

 

There may have been appalling behaviour, violent, coercive, threatening behaviour, 

by a parent towards the other parent or a child in the past however the evidence is 

reasonably clear now, even at the interim stage, the poorly behaved parent has 

accepted responsibility, has changed their behaviour, has acknowledged their poor 

past behaviour and impact upon the child and mother, has something to offer the child 

and is willing to do whatever the Court orders to begin some time with their child. 
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I speak of the violent parent as the father as unfortunately that is the reality of the 

matters that come before me.  

 

A PERSONAL EXAMPLE 

 

One matter I heard stands out for me. The child had not seen his father for 4 years. 

His father’s past behaviour was at the extreme end of violent abusive behaviour which 

both the child and mother had been subjected to.  

 

The matter came before me on the father’s interim application to commence whatever 

time the Court deemed appropriate. The mother opposed any time at all commencing. 

 

I quickly scanned the police notes, could see that there had been extremely poor 

behaviour by the father, that the child had not seen his father since he was about 18 

months of age. 

 

An ICL was on board. The mother and father were both represented.  

 

We lawyers agreed that the usual orders would be made that is time to commence at a 

contact centre. I had no issues with that as an order in the child’s best interests for the 

following.  

 

Contact centres protect children. The workers at the centres are child focused. They 

intervene if they perceive there is an issue. They provide education for the parents and 

options to attend courses. They cease contact when it’s not appropriate and they 

protect the children. I knew this child and his mother would be safe.  

 

If the parent is able to take on board the advice given to them by the contact centre 

workers this is all to the good for a relationship developing between a child and a 

parent. 

 

And so it came to pass in this matter.  
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This father was open to all suggestions recommendations and wisdom of the contact 

centre workers. He began a relationship with his son who was the spitting image of 

his father. This little boy and his father established a warm rapport. His father, I was 

satisfied, was a completely changed man since the last time the mother had seen him 

some four years ago. He was child-focused. He acted appropriately. He followed all 

the instructions of the contact centre. He had undertaken various courses and had 

learnt valuable lessons which he was able to recite. He was under ongoing 

psychological assessment. He had undertaken psychiatric assessment. He was 

working. He was not taking the drugs or alcohol. He was no longer bodybuilding or 

weightlifting and taking steroids, and was sincerely, devoted to re-establishing a 

relationship with his son. He was sincerely sorry at the most profound and deep level 

for his behaviour towards the mother and the child and could not without crying 

recollect what he had done.  

 

He in no way tried to escape what he had done, minimise what he had done, or 

minimise the impact of what he had done upon the mother.  

 

This is what he had done 4 or so years ago. 

 

The mother was a very young girl, with an unhappy family herself, and escaped to 

this older man who came from a background where sons are worshipped and obeyed.  

 

The father introduced this young woman to a supportive large family with lots of 

cousins, uncles, aunties and many family gatherings with wonderful food. This was 

not a family environment known to the mother.  

 

The mother became pregnant. They were living with his family. She had the baby. 

The father was working as a manual labourer in a family business. He was body-

building and taking significant amounts of steroids, drug, and consuming copious 

quantities of alcohol. 

 

Physical abuse for the mother commenced early in the relationship. Pushing, shoving, 

imprisoning in a room, depriving of phone contact and money, hitting, name calling 

and demeaning language. The paternal grandfather attempted to intervene at times. 
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That was futile against this strong young man, as he was then, full of anger, and roid 

rage. He was uncontrollable. 

 

Life was becoming untenable for this young mother. The paternal grandmother was of 

no assistance, believing her son was nothing but a misunderstood boy. The father’s 

brother also attempted to intervene and spoke to him about his poor behaviour, 

attitude and conduct towards this young mother to no effect. 

 

The baby is born. Their relationship continues to deteriorate because, of course, the 

mother is not available to the father to do what he wanted. She is a young woman 

caring for a young child in a foreign environment.  

 

An incident occurs when the baby is about nine months of age. The parents are at a 

party. The mother says “We need to leave. The baby needs to be fed.” The father 

became angry at this. The mother said, “I’m leaving.” The father then leaves a party 

he did not want to leave. He had consumed a lot of alcohol. On the way home they 

have an argument, the father smashes the mother’s head into the dashboard and is 

hitting her while she’s driving the car with the baby in the back seat.  

 

Upon arriving home the father grabs the child, runs into the home, screaming and 

yelling. He wakes his parents. His father tries to intervene with no success. The 

mother is terrified watching this raging bull of a man screaming yelling and running 

around with her baby in his arms. 

 

The mother has blood dripping down her face. The police are called by the 

neighbours. The police arrive. The father is still holding this poor, hapless, nine 

month old baby, screaming and yelling in a rage. The chid is screaming and clearly 

terrified. The police attempt to calm him down. This is the description read onto the 

record by an attending police officer in a COPS report: 

 

The father was holding the nine month old baby, screaming out, “I’ll rip his 

fuckin’ head off. I’ll kill the fuckin’ kid,” and swinging violently from side to 

side. I could see the nine month old baby’s head swinging as his father moved 

quickly from one direction to another. 
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Finally, the police overpower him and rescue the child. The mother left the home, 

never to live there again. Fortunately her mother came to her rescue and has been a 

support to her since.  

 

This father then commences a campaign of harassment, threatening and frightening 

behaviour against the mother and her family, such that her parents sold their home 

and moved to an undisclosed location. The mother lived in terror of him in a series of 

poor accommodations and was unable to access psychological help due to her poor 

living conditions and moving from place to place.  

 

The mother, child and her parents disappeared as nothing would stop this man. The 

mother was separated from her family who were her only support systems for least 2 

years whilst hiding from the father. Her functioning as a parent was at most low ebb.  

 

A series of AVO’s did not stop him. Police intervention had not stopped this man. 

The only thing that would have stopped him at this stage was death as a consequence 

of an order and injunction restraining him from breathing. 

 

The father lost his job. His brother disowned him, and his father was about to throw 

him out of the house. The father then sought help. He got off steroids. He rarely 

drinks alcohol, and he had retrieved himself at the time the matter was before me. 

Knowing and accepting his past was so bad, all he wanted was to have a relationship 

with his son.  

 

Lucky him, he got over the trauma he created. This was not the case for the mother.  

 

His behaviour had traumatised her at a profound level. The mother had been denied 

treatment immediately after leaving the relationship due to his conduct and behaviour, 

she had been separated and isolated form her parents for 2 years post separation, she 

lived in fear and in a series of substandard accommodations of a short term nature due 

to his campaign against her.  
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It is unsurprising she sought an order for no time. The thought of her son spending 

any time with the father and the prospect of having to deal with the father or meet him 

under any circumstance resulted in her re-living the nightmare I have described. 

 

The expert who prepared the report concluded that although she was now having 

counselling as she had gone into hiding from the father, had lived in substandard and 

poor accommodation, had not received the psychiatric and psychological assessment 

and treatment she needed at the earliest possible time, her recovery from post 

traumatic stress had been extremely disadvantaged. His concern was whether she 

would ever be able to retrieve her psychological functioning. 

 

The thought of her child being with the father terrified her. This meant she was a 

compromised parent. Her relationship with her son suffered, and most particularly, 

her son suffered as she was his only parent.  

 

The result of the interim consent orders on the mother was profound. For the 12 

months it took for the final hearing, she had been traumatised each time her son had 

contact with his father, was traumatised each time she was faced with the prospect of 

the child having unsupervised time which was beginning to look like a possibility as 

she agreed that the father and child had a strong and warm relationship and that an 

attachment was growing between them. The mother acknowledged the child enjoyed 

spending time with his dad.  

 

From the child’s point of view, his dad was a fun, happy figure. He enjoyed his time 

with him, talked happily about his dad, wanted to spend time with his father and his 

extended family. He wanted to know who his dad was, where his dad lived, what his 

dad did for a job.  

 

The so called protective consent orders created a relationship for the child and his 

father. However due to the disabling severity of the mother’s post traumatic stress 

syndrome brought about solely and only by the father’s conduct during and post the 

relationship after testing all the evidence I could not continue the relationship with the 

child and father for the following: 
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1. Time at a supervised contact centre cannot continue ad infinitum. 

  

2. There was no other adult available to supervise the time with the child and 

father.  

 

3. Even if time with the child and father was supervised this prospect comprised 

the mother‘s parenting to such a degree that the child was suffering. 

 

I could not make an order for unsupervised time, for the mother’s own functioning 

would have been so severely traumatised and limited, that the risk of further 

emotional harm to the child was unacceptable.  

 

The order I ultimately made was for recognition contact 4 times a year at a supervised 

contact centre. The mother believed she could cope with that time without it 

impacting upon her emotional functioning and availability to her son. The mother was 

cognisant that her son wanted to spend time with his father and would miss his current 

twice monthly visits and thus she struck compromise with which I agreed.  

 

Thus this little boy lost his growing relationship with his father which the Court 

orders had set up. The Court had by its orders compromised the child’s parenting and 

perpetrated further loss for a child who had already lost so much.  

 

These are the most difficult cases to run. I am extremely mindful, after that case, not 

to commence by way of order a course where a child may develop a relationship with 

a parent who has behaved appallingly in the past and may well now be retrieved, if 

the possibility at the final hearing is a no contact order.  

 

I ensured that this little boy had two losses. He lost his dad when he was about 9 

months of age and he lost him again when he was around 6 years of age.  

 

These are the cases where we must think more clearly and outside the square, not just 

apply the usual interim order of time at a contact centre. It will not be not always be 

okay at the end of the day. 
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Contact centres cannot protect a child from re-living a violent past when they come 

face to face with the perpetrator of that violence or coercion, manipulation or control.  

 

Contact centres cannot prevent a child from being frightened of a parent who has 

behaved violently in the past.  

 

Contact centres cannot prevent a parent re-living a violent past and being further 

compromised as a parent.  

 

The application to make when the evidence supports same may be for an initial final 

hearing on the consequences for the parent and/or child of commencing time without 

involving the child if at all possible. Test what the perpetrator has learnt, what insight 

he has gained, test the mother’s assertion of compromised parenting if time is ordered, 

test the possible supervisors etc.  

 

The questions to ask in such cases may be: 

 

1. Can time progress from supervised time?  

 

2. What is the cost to the child of having a relationship with a parent?  

 

3. What is the cost to the primary carer and thus their parenting capacity if the 

child is to have a relationship with the other parent?  

 

4. Has the perpetrator genuinely been rehabilitated and gained insight or 

retrieved themselves? 

 

5. Where there is no relationship between the child and father as in the above 

case what will be the impact of change upon the child if time commences? 

 

6. If there is an ongoing relationship with the child and parent what will be the 

impact of change upon the child in ceasing such time?  
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In no contact cases, one parent is usually the primary and at times sole parent. In such 

cases one of the more significant matters for the Court to address is an assessment of 

the impact of the child relationship with the other parent upon the primary carer.  

 

To sacrifice the functioning parent to enable a child to have the possibility or even 

likelihood of a meaningful relationship with the other parent may not be acceptable 

and is the nub of the issue.  

 

THE INDEPENDENT CHILDREN’S LAWYER 

 

It is crucial in a no contact case that an ICL has been appointed. 

 

Reading from section 68LA of the Act, the “Role of the independent children’s 

lawyer”. 

 

The Independent Children’s Lawyer must form an independent view, based on the 

evidence available to the Independent Children’s Lawyer, of what is in the best 

interests of the child.  

 

The Independent Children’s Lawyer must, if satisfied the adoption of a particular 

course of action is in the best interests of the child, make a submission to the Court. 

 

The Independent Children’s Lawyer is not the child’s legal representative; and is not 

obliged to act on the child’s instructions. 

 

The Independent Children’s Lawyer must endeavour to minimise the trauma to the 

child associated with the proceedings. 

 

THE PRINCIPLES UNDER SECTION 60CC  

 

In all parenting matters I must consider the matters set out in section 60CC of the Act.  

 

Remember it is the benefit to the child of a meaningful relationship with both parents 

not one parent. One relationship cannot be maintained at the expense of the other 
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particularly the primary relationship. There must be a balance and if it cannot be 

found the hard call should be made.   

 

To make an order in a child’s best interests the order must protect children not expose 

them to abuse as the Court’s obligation is to protect the child from harm. Thus an 

assessment of the level and impact of violence a child or parent has been exposed to is 

important.  

 

Another significant factor in a no contact case is the views of the child and the weight 

to be given to those views. 

 

Finally, consideration must be given to all the factors under section 60CC such as, the 

nature of child’s relationship with each parent and other significant person, the effort 

and energy the parents are putting into their children, the effect of a proposed order 

for no time upon the child, the child’s circumstances, the practical difficulty and 

expense of a time with order, the capacity with the parents to provide for their child’s 

needs, if there are any Aboriginal issues or other cultural issues that should be taken 

into account.  

 

Section 60CG is of significance in matters where an order for no contact is sought. 

 

In considering what order to make, the court must, to the extent that it is possible to 

do so consistently with the child's best interests being the paramount consideration, 

ensure that the order is consistent with any family violence order; does not expose a 

person to an unacceptable risk of family violence. 

 

Unfortunately, on many occasions I turn to this section as I have assessed that the risk 

of exposing child to harm or violence is too great if a time with order is made. 

 

In matters where there is poor behaviour, violence, abuse, coercion or control it is 

useful to refresh your memory as to the definition of family violence in the Act.  
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Section 4AB  

 

(1) For the purposes of this Act, family violence means violent, threatening or 

other behaviour by a person that coerces or controls a member of the person’s 

family (the family member) or causes the family member to be fearful.  

 

It is useful to re-read the examples of violence set out in the Act which include 

assault, sexual assault or other sexually abusive behaviour, stalking, derogatory 

taunts, damaging or destroying property, death or injury to an animal, unreasonably 

denying financial support, withholding financial support, preventing connections with 

family members or other friendships or culture, depriving the other family member of 

their liberty.  

 

It is useful to recall that part of the example of a definition of family violence is if a 

child hears the family violence or, otherwise, experiences the effect of family violence 

i.e. wipes the blood off the floor from his mother’s cut head, wipes up the vomit from 

his mother’s drunken behaviour.  

 

Further examples given in section 4 of the Act are for if a child overhears threats or 

death threats or personal threats such as “I will fucking rip your head off”, “I will kill 

your mother, you fucking cunt”.  

 

Seeing or hearing an assault of a member of the child’s family, comforting or 

providing assistance to a member being present when police or ambulance officers 

attend an incident are similarly examples of family violence.  

 

Do not sign your client up to consent orders as an easy course when there is clear 

evidence of violence and poor behaviour in the past particularly with young children. 

Do not commence a relationship for a child and parent if they do not have one when 

there is a possibility of a Court not being able to continue that relationship.  

 

Think of the outcome for the child and primary carer in a practical and realistic way 

having regard to the Act and case law principles and gather the evidence. Some of the 

following cases which, although promulgated some time ago, are still relevant today: 
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• B v B [1988] HCA 66. 
 

• M v M [1988] HCA 68. 
 

• Jaeger & Jaeger (1994) FLC 92-492. 
 

• In the Marriage of G (1994) 122 FLR 209; [1994] FLC 92-515. 
 

• In the Marriage of Merryman (1994) 116 FLR 87; [1994] FLC 92-497.  
 

• In the Marriage of Patsalou (1995) 18 Fam LR 426; [1995] FLC 92-580.  
 

• In the Marriage of Blanch (1999) 148 FLR 156; (1999) FLC 92-837. 
 
• Kennedy & Kennedy [2007] FamCA 1221. 

 
• Nardello & Fillmore [2009] FamCAFC 42. 

 
 


