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Executive Summary
Terms of Reference
On 19 October 2009, the Chief Executive Officer (CEO) of Legal Aid
New South Wales (LANSW) engaged my (the Reviewer’s) services to
undertake a review and prepare a report in relation to the Older Persons
Legal and Education Program established and funded by LA NSW from
the Public Purpose Fund. The Review’s Terms of Reference (TOR) are as
follows:
i)

Review and evaluate the nature and effectiveness of the
services provided under the Older Persons Legal and
Education Program (OPLEP) established by Legal Aid
NSW (LANSW) in December 2007 by:
(a) The Aged–care Rights Service (TARS) pursuant to
the Funding Agreement between TARS and
LANSW signed 20 December 2007 and any
subsequent variations to that Agreement; and
(b) The Older Persons Legal and Education Unit within
the Civil Law Division of LANSW.
ii) Provide a written report as to (i), including
recommendations for:
(a) any measures needed to increase the efficiency and
effectiveness of the services provided under OPLEP;
and
(b) any other improvements or changes to the OPLEP.

The written report is to be provided by 22 December 2009 in
electronic format.
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Background
In November 2006, the Board of LANSW approved a proposal to
identify older persons as a priority client group in response to barriers
faced by them in accessing legal services and the high level of unmet
legal need, particularly in the area of civil law. These barriers and unmet
needs were identified in the December 2004 report of the Law and
Justice Foundation of NSW on The Legal Needs of Older People in NSW.
That report found that many older people were unaware of their legal
rights, did not know where to go for legal information, and experienced
barriers to access such as mobility, language, cultural and health issues.
A subsequent Federal House of Representatives report on an Inquiry into
Older Persons and the Law published in September 2007 identified similar
problems. In December 2007, LANSW obtained funding through the
PPF to establish the OPLEP.

Aims of OPLEP
The OPLEP is a partnership between LANSW and TARS, a community
legal centre (CLC) with relevant specialist expertise. It aims to improve
older persons’ access to legal services through advice, assistance,
advocacy, representation, and education. OPLEP‘s multi–faceted
approach includes:
Playing a leadership role in developing accessible legal
services for older people across the legal services sector;
Undertaking community legal education (CLE) and
developing resources for older people and service providers
on legal issues affecting older people;
Enhancing professional training opportunities in order
to improve skills in working effectively with older people;
Contributing to public policy development and law reform
to address barriers faced by older people in accessing legal
services; and
Increasing awareness amongst key non–legal service
providers of the legal issues affecting older people and the
options to address them.
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OPLEP was officially launched by the Attorney–General of NSW
on 7 April 2008 and comprises two components:
1) A new specialist unit based in the Civil Law Division (CLD)
of LANSW called the Older Persons Legal and Education Unit
(OPLEU); and
2) A new specialist unit called the Older Persons’ Legal Service
(OPLS) based in TARS.

Nature and Effectiveness of Services
The Review found that the aims of the OPLEP are being met through
the direct service delivery and associated activities of OPLS and OPLEU.
The emphasis to date has been on establishing and promoting the
OPLEP, developing networks amongst service providers and direct
service delivery through:
• Provision of legal information and legal advice via a responsive
telephone advice service available five days per week.
• Face–to–face legal advice provided after CLE, or by appointment
at the office of a non–legal service provider or at LANSW Head
Office.
• Minor assistance to empower people to self–advocate.
• A range of casework, including complex casework with a focus
on elder abuse and separate representation of older persons in
the Guardianship Tribunal.
• Provision of preventative CLE in community venues on key legal
issues for older people often in partnership with other service
providers and supported by a suite of seven plain–English topical
brochures and audio cassettes on key legal issues for older people.
• Cross–sectoral initiatives with non–legal service providers and
pro bono private lawyers to deliver legal services to high needs
clients identified by the service provider at an accessible non–legal
venue, either free or at a greatly reduced rate.
• Submissions concerning reform of legislation and policy.
Each of these services and activities is described and evaluated in detail
in sections 5 and 6 of the Report. The following is a very brief summary
of what has been achieved. The OPLEP’s emphasis on early intervention
strategies (provision of accessible legal information and advice via
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telephone, in person and through plain English resources), and
preventative CLE to non–legal service providers and the community
and partnering with non–legal and legal agencies to deliver “joined up”
services, is consistent with the recommendations of the
Commonwealth’s Access to Justice Taskforce published in September 2009.

Achievements
Promotion and Resources

OPLEP has been effectively promoted to the public and service
providers through:
• Public launch by the NSW Attorney–General and later media
releases about new initiatives.
• CLE delivered by OPLS and OPLEU, the TARS advocate
educators, the CLSD partners and LawAccess NSW to members
of the community and legal and non–legal service providers.
• A suite of seven brochures and audio cassettes developed by the
OPLEU on important legal issues affecting older people including
a brochure tailored to indigenous carers. The brochures have been
amongst the most popular of LANSW’s online resources (1,584 on–
line orders in less than 12 months) and are available in a number of
community languages. Feedback to the Reviewer from a wide
range of stakeholders commended the tone, format, language,
style, and content of the resources and indicated that they were
a valuable adjunct to preventative CLE and an effective
awareness–raising tool.
• TARS brochure, which is available in English and nine community
languages and other TARS promotional material such as banners,
pens, and post–it notes.
• Placement of brochures, cassettes and other promotional material
in public libraries, mobile lending vans, show bags at expos,
seniors’ information packs distributed by local councils and the
reception areas of a range of legal and non–legal agencies.
• Advertising in print in publications with a large senior’s
readership and on radio.
• Stands at exhibitions and expos for seniors hosted by non–legal
agencies and the TARS and LANSW websites.
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OPLEP has been specifically promoted to the CLCs by presentations at
the CLC Quarterlies, and State and National Annual Conferences and
through CLE delivered at the request of or jointly with the CLCs; and
to LANSW through Mandatory CLE sessions, staff conferences, Verbals,
and the intranet.
Telephone Advice Service

The two OPLS solicitors, with some assistance from the TARS Manager
Legal Service (MLS) responded to approximately 3,155 enquiries from
older people for legal information and advice and 1,146 requests for
TARS/OPLS publications in the 19 months to 30 September 2009.
The majority of enquirers seeking information or advice contacted the
Telephone Advice Service (TAS), which was available five days per
week and generally met a service standard of initial response to
enquirers within one business day of receipt of the enquiry. The rate of
enquiries to the TAS showed an upward trend and increased steadily in
each of the first three quarters of 2009. Of the enquirers for whom an age
was recorded, 84% were aged 66 years or over. The most commonly
raised issues related to planning ahead issues, such as Powers of
Attorney, Enduring Guardianship, the Guardianship Tribunal (GT) and
Wills and Estates.
Based on observations of the TAS on five occasions in October–
November 2009 and examination of the records relating to a sample of
enquiries to TAS over a four–week period in August–September 2009,
the Review found that the service provided was responsive,
professional and appropriate. No survey of client satisfaction with the
TAL has yet been undertaken. The Review recommended the conduct
of such a survey: Recommendation #23.
Legal Advice in person

Face–to–face legal information or advice was provided to older persons
by the two OPLS solicitors on about 124 occasions in the 15 months
ended 30 June 2009 (including advice at the conclusion of CLE sessions);
and by the two OPLEU solicitors to persons aged 65 or over on about
47 occasions in the 18 months ended 31 October 2009, through the civil
advice roster, at CLE and during cross–sectoral projects. In that same
period OPLEU solicitors provided advice as part of the civil advice
roster on a total of 253 occasions to persons younger than 65: when
staffing the roster, OPLEU service all clients needing civil law advice
on the rostered day.
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Minor Assistance and Casework

In the first ten months of operation, the OPLS solicitors opened 48 case
files, the majority of which related to provision of minor assistance.
In the ten months to 23 October 2009, the solicitors opened 74 case files
of which 55 were minor assistance matters. In 20 of the cases, the MLS
or an OPLS solicitor, at the request of the GT or the Administrative
Decisions Tribunal provided separate legal representation to an older
person who was the subject of an application to these Tribunals.
Based on review of all case files opened in 2008, the Reviewer found that
the action taken by OPLS solicitors was appropriate to advance the
enquirer/client’s level of understanding of their legal position, had
assisted the client to self advocate or had advocated on the client’s
behalf or otherwise advanced the client’s position. Repeated requests
by the GT for assistance attests to the effectiveness of the representation
provided by OPLS.
In the year ended 30 June 2009 OPLEU solicitors provided minor
assistance on 13 occasions and in the 16 months ending 30 September
2009 opened 31 case files. The majority of the case files concern elder
abuse in its various manifestations and involve a potential loss of home
or significant assets for the older person. The cases are complex,
involving a series of financial transactions over some years, difficulty in
obtaining instructions (due to the difficulties under which the clients are
labouring e.g., lack of documents, poor memory of events, emotional
stress, reluctance to litigate against family members, loss of capacity to
pursue a claim, except through a tutor) and complex legal concepts such
as constructive and resulting trusts and esoteric aspects of property law.
Most require preliminary investigation to ascertain if they fall within the
LA Guidelines for grant of aid. Seven cases involving litigation in the
Supreme Court had been commenced and six were ongoing. One of the
cases was settled on favourable terms.
Based on a review of all OPLEU records relating to minor assistance and
all case files, the Reviewer found that the solicitors provided a high level
of client service, and had an excellent grasp of the factual and complex
legal issues involved.
Community Legal Education

Both OPLS and OPLEU delivered a significant amount of CLE to
community members and service providers across NSW. CLE was
delivered, inter alia, to indigenous and culturally and linguistically
diverse (CALD) groups and to groups in regional, rural, and remote
locations. Legal issues addressed included advanced care and end of life
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planning, substitute decision making and protection of assets and
financial interests.
In the nine months ended 30 September 2009, the OPLS solicitors
delivered 27 CLE sessions attended by approximately 1,220 persons
to a broad range of community organisations, service providers, and
members of the public in venues ranging from hospitals to libraries to
aged care homes. Fifteen of these sessions were conducted in the Sydney
Metropolitan area and the remainder in regional NSW. Although
detailed statistics were not available for 2008, the Reviewer sighted
documents that showed that CLE had been delivered in at least seven
regional centres as well as in the metropolitan area in that year. Legal
advice to individuals was offered at the conclusion of some of the CLEs.
Some of the CLEs were delivered jointly with TARS advocates or
officers of other agencies.
Participant feedback sheets were available for the 17 CLE sessions
conducted in the period 1 June to 21 October 2009. Of the total
respondents, 84% indicated that they had a greater level of
understanding of the topics covered, because of the session.
The response rate to questions relating to the presenters was poor.
The Reviewer attributed this to the layout of the feedback sheet and
recommended that the sheet be amended: Recommendation #28.
In the 15 months ended 30 June 2009, the OPLEU solicitors delivered
53 CLE sessions to an estimated 1,930 older people, community workers,
and service providers in NSW. With support from CLSD partners, three
regional forums were conducted. The majority of the remaining sessions
were delivered in Sydney and the greater metropolitan area.
An analysis was conducted of Evaluation forms completed by
participants at the Tweed Heads forum. This showed that:
• 79.5% of respondents indicated that the presentation had
improved their understanding a lot and 20.5% indicated that
it improve their understanding a little
• 88% of respondents found the information given very clear and
12% fairly clear
• 47% of respondents found the handouts excellent and 53% found
them good
A large cross section of agencies for which or with which OPLS and
OPLEU had delivered CLE was consulted: the feedback was
overwhelmingly positive. Some constructive suggestions as to the most
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effective approaches to CLE were made and these are reflected in the
commentary: sections 5.5.4 and 6.5.3.
Cross–sectoral projects

OPLEU has devised and implemented two cross–sectoral initiatives to
increase access of disadvantaged older people to legal services and
promote early intervention in situations that have the potential to
develop into serious legal problems if left unaddressed. Both involve
collaborative partnerships between legal and non–legal service
providers. This has proven to be an effective approach because the non–
legal service providers have ready access to a large pool of needy older
people, many of whom are not aware of the importance of legal services
(e.g., making a will, appointing a power of attorney and an enduring
guardian), not readily able to visit a lawyer (due to mobility or health
issues) and/or disinclined to see a lawyer due to the expense involved.
The non–legal services are ideally placed to identify the needy clients,
promote the legal service to them, facilitate the contact between the
clients and the legal service providers, and provide the necessary
follow–up.
The first initiative, The Planning Ahead Pilot Project, commenced in May
2009 and involves collaboration between the OPLEU, the Law Society
of NSW, and two ‘host services,’ the Benevolent Society and Central
Coast Case Management Services. The host services receive funding to
assist clients to continue to live independently in the community. When
approached by the OPLEU, the services agreed to use some of their
funding to enable their clients to obtain Wills, Enduring Powers of
Attorney (EPA), Appointments of Enduring Guardianship (AEG) and
Advanced Care Directives (ACD) from private solicitors at pro bono
or discounted rates.
The project has been evaluated positively by the clients and partners.
As a result, it has been decided to replicate this model in Dubbo,
Wagga Wagga, and Western Sydney and expressions of interest from
appropriate partners have been received.
The second initiative, the Legal Pathways for Older People Pilot Project,
is a collaboration between OPLEU, COTA, TARS/OPLS, and the Law
Society. COTA is a well–known and reputable “first port of call” for
information and independent advice for older people. In the latter part
of 2009, COTA received 80–100 enquiries per month, approximately
30%–40% of which were legal enquiries. COTA will make available its
premises in the city for a half day each month so that LANSW and OPLS
solicitors and three private solicitors who are members of the Law
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Society Elder Law and Succession Committee (acting pro bono or
at very modest flat fee rates) can attend there to assist COTA clients.
The assistance provided will comprise legal information, legal advice
and assistance in civil and family law from the LANSW and OPLS
solicitors (particularly matters involving grandparents), preparation
of Wills, EPAs and AEGs by the private solicitors and referrals to other
legal services where appropriate. Persons with a Health Care Card will
be eligible to access the service.
Law and Policy Reform

Drawing on the experiences of OPLS and OPLEU clients, inter alia,
TARS and LANSW have authored or contributed to seven submissions
on issues relating to policy and law reform, including a submission
to the Enquiry into Substitute Decision Making for People Lacking Capacity
and a response to the Report of the House of Representatives Standing
Committee on its Inquiry into Older Persons and the Law. TARS and
LANSW are members of a number of relevant inter–agency groups,
including the MLS’s membership of the Council on the Ageing NSW
(COTA) Legal Response Group and OPLEU’s membership of the Law
Society Elder Law and Succession Committee.

Key Performance Indicators and MOU
The achievements described above have not been assessed against
specific key performance indicators (KPIs) set for the OPLEP as none
have been formalised. The Funding Agreement between LANSW and
TARS specified that the funding be used for the employment of the two
OPLS solicitors to deliver advice, casework and CLE and included
requirements for CLE to be delivered 6–7 times per year and planned
in collaboration with LANSW. There is no formal partnership
agreement or a jointly agreed statement of the role, activities and KPIs
of each partner in the OPLEP. Recommendations to address this
through a Memorandum of Understanding (MOU) and joint strategic
planning to develop mutually agreed KPIs have been made:
Recommendations #1, #3, and #4. Suggestions for some quantitative and
qualitative KPIs are contained in the body of the report: sections 4.3
and 6.11.
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Greater Partner Engagement
A high level of continual collaboration, consultation, and
communication is required to sustain an effective partnership,
particularly where the partners are each engaged in many common
activities and are not co–located. Although there has been a degree of
engagement between OPLEU and OPLS and much has been achieved
(as detailed in sections 5 and 6), the Review found that there is scope for
a higher level of engagement. This is necessary to maximise the
potential of the OPLEP. Recommendations to achieve this have been
made, including:
• An MOU between TARS and LANSW re the OPLEP:
Recommendation #1
• Joint strategic planning for the OPLEP which includes KPIs for
the effectiveness of the collaboration between the partners:
Recommendations #3 and #4
• Regular scheduled meetings involving all OPLS and OPLEU
members: Recommendation #15
• Direct observation of each partner’s legal advice practice through
“double jacking” on the TAS and OPLS solicitors accompanying
OPLEU solicitors participating in the LANSW civil advice roster:
Recommendation #7
• Further participation in joint service delivery initiatives such as
those described in section 5.8: Recommendation #16
• Joint delivery of CLE: Recommendations #20 and #31
• Joint liaison with LawAccess NSW and LIAC to discuss CLE,
promotion, referrals and professional development:
Recommendations #10 and #14
• Cooperation in production of CLE and promotional resources,
joint promotional activities and cross promotion through CLE,
websites and publications: Recommendations #13, #29, #33 and #34
• Ensuring that Position Descriptions and Job Packs reflect the
importance of the partnership and of selecting staff with
demonstrated ability to collaborate and consult and with
experience in inter agency projects: section 4.3
• Mutual participation in recruitment and reflection of the
partnership KPIs in staff performance management plans:
section 4.3
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• Reporting against KPIs to be available to each partner: section 4.3
• Responsiveness to a Steering Committee which has the power
to make recommendations to the CEOs of TARS and LANSW
respectively; and to an Implementation Committee:
Recommendations #5 and #39
The Reviewer recognises that a higher level of partner engagement
carries a continuing resource implication for both LANSW and TARS.
The rationale is that increased engagement will render the partnership
more effective and productive, with each partner benefiting from the
strengths, networks, and resources of the other while ensuring that there
is no duplication of effort and an open and equal relationship in which
any differences can be readily resolved.

Future Priorities
Direct Service Delivery

OPLS will continue to give the same priority to the TAS, making it
available five days per week and aiming to respond to all callers within
one business day. Both OPLS and OPLEU will continue to provide
minor assistance. The Reviewer recommended that OPLEU accord
greater priority to minor assistance and extends the range of its
casework and the range of counsel available to advise it:
Recommendations #6 and #8.
There is a role for OPLS in cases for which a grant of legal aid would not
be made because the cases do not satisfy the LA Guidelines. In some
instances, OPLS may be able to develop the cases to the point where
successful applications for aid could be made. The Reviewer
recommended that OPLS increase the range of casework undertaken
to include representation in the Consumer Trader and Tenancy
Tribunal, the Local Court and EDR schemes and, subject to resourcing,
extend its casework practice, using strategies described in the Report:
Recommendations #26 and #27.
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Capacity Building

Through their operations over the past 19 months, both OPLEU and
OPLS have developed a body of specialist knowledge and expertise.
It is now appropriate for them to increase their efforts to share that
knowledge with colleagues to enhance overall capacity to deliver
responsive legal services to older people. The Reviewer has
recommended that both OPLS and OPLEU accord higher priority to
capacity building but with different target groups in mind: OPLS should
focus on capacity building in the CLCs and OPLEU on LANSW
solicitors: Recommendations #12 and #30. The rationale behind these
Recommendations is that capacity building is the most cost–effective
way of increasing direct service delivery to older people across the State.
The action envisaged involves delivery of CLE to colleagues and jointly
with colleagues to their local service providers and communities;
sharing of CLE resources; provision of legal advice after CLE; and
provision of information and advice on an ad hoc basis. Technology
such as web conferencing and AVL should be utilised where
appropriate.
CLE and Resources

Subject to greater emphasis on capacity building, both OPLS and
OPLEU should continue to be involved in CLE. OPLEU will take a more
strategic approach to CLE by focussing its efforts on indigenous and
CALD groups. In respect of CLE to indigenous groups, the Review has
emphasised the findings of the recent Cunneen and Dimos Reports,
particularly their emphasis on the importance of CLE linked to direct
service delivery that meets a real local need and to development of
tailored CLE and service delivery in consultation with each community.
OPLEU is collaborating with the CSLD on a project of this kind for
communities at Dubbo, Broken Hill, the South, and Central Coast.
The Review recommended continued focus on CLE in partnership with
others to indigenous and CALD groups and to service providers; and
documenting CLE strategies in the format adopted by LawAccess NSW
for its Communication Strategies for CALD groups and having regard
to the research undertaken by LawAccess in the development of the
strategies: Recommendations #20 and #21. The Reviewer recommended
that OPLS gives preference to delivery of CLE in partnership with legal
and non–legal service providers in community venues and continues to
advertise its provision of legal advice at the CLE’s conclusion:
Recommendation #31.
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The Review found that the suite of OPLEU resources created with the
assistance of the LANSW Publications Unit and input from TARS,
COTA and other stakeholders, was a highly cost–effective educational
and promotional tool. The Review recommended that OPLEU continues
its practice of review and updating these materials, and, resources
permitting, develop further such materials, in consultation with
stakeholders: Recommendation #11.
Cross–sectoral Projects

OPLEU will continue to roll out the two cross–sectoral projects already
described that deliver legal services to high–need and regional/rural
clients and develop a similar initiative for indigenous clients, which is
in the planning phase. The Co–operative Legal Service Delivery
Program (CLSD) is an effective way to access an existing network of
potential partners and support across NSW. The Review recommended
that OPLEU collaborate with the CLSD to identify further cross–sectoral
service delivery opportunities. The Review made related
recommendations that OPLEU evaluates all such initiatives with its
project partners, develops a mechanism to identify older persons who
sought assistance but were ineligible under the project criteria and
invites OPLS participation in projects in the metropolitan area:
Recommendations #16–#19.
Referrals and Websites

The appropriateness of referrals is an issue that should be kept under
review as the referrals landscape in NSW is complex. Recommendations
for collection of data on referral source and destination, collaboration
with LawAccess and TARS to ensure that referral pathways are
consistent and accurate and updating of the LANSW and TARS
websites have been made: Recommendations #9, #10, #13 and #33.
Additional Resources

There was a steady increase in the rate of enquiries to the TAS in each of
the first three quarters of 2009. It is reasonable to expect that this trend
will continue with the increasing proportion of older people in the
population living alone and unsupported and economic factors.
In addition, the Reviewer recommended that OPLS extend the amount
and range of its casework, engage in capacity building in the CLCs
(an activity that was not included in the original funding arrangements)
and participate in cross–sectoral service delivery. After consultation
with the TARS CEO, OPLS, and the OPLEU, the Reviewer
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recommended the funding of an additional Solicitor position for OPLS
to enable it to implement the increased level of service delivery
recommended.

Recommendations
A Summary of Recommendations (reflecting the order of discussion
in the Report, not their order of importance) appears on the following
pages. The formation of a Committee to oversight the implementation
of the accepted Recommendations has been recommended:
Recommendation #39. A Sub–Committee of the recommended Steering
Committee could perform this role. The Reviewer suggests that service
delivery models in QLD, Victoria, and Canada (described in Appendix 6)
be monitored for approaches that have potential for NSW.
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Summary of Recommendations
Thirty–nine Recommendations have been made, as follows:
#1. In addition to its standard Funding Agreement, Legal Aid NSW
(LANSW) negotiates a Memorandum of Understanding with
The Aged–care Rights Service Inc. (TARS) in respect of the Older
Persons Legal and Education Program (OPLEP) that addresses the
topics listed in this Report.

#2. The nature and extent of funding of NSWLA Older Persons
Legal and Education Unit (OPLEU) and TARS Older Persons Legal
Service (OPLS) post 30 June 2010 be determined as soon as
possible.

#3. After recruitment of the TARS Manager Legal Services (MLS),
relevant TARS and LANSW staff meet to agree and document their
respective roles, priorities, separate and joint activities and Key
Performance Indicators in OPLEP for the period ending 30 June
2010.

#4. After the OPLEP funding post 30 June 2010 is determined,
a Strategic Planning Day for OPLEU and OPLS, facilitated by an
independent person, be convened to produce a Strategic Plan for
OPLEP.

#5. A Steering Committee be formed to advise OPLEP on its future
strategic direction, new services, initiatives, and research, such
Committee to meet six monthly and have the power to make
recommendations to the CEOs of TARS and LANSW respectively.
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#6. OPLEU accords greater priority to the provision of minor
assistance and promotes minor assistance through the measures
described in this Report.

#7. OPLEU and OPLS arrange for direct observation of each other’s
legal advice practice in the manner described in this Report.

#8. OPLEU seeks to extend the range of its casework and increase
the pool of counsel available to advise on OPLEU cases, through
the measures described in this Report.

#9. LANSW CASES system be modified to:
• make mandatory the entry of the source of each referral to
LANSW Civil Law Division; and
• where a referral is made, prompt the recording of the agencies
to which a client is referred;
using classifications consistent with those used by LawAccess NSW.

#10. LANSW and TARS arrange to visit LawAccess to discuss CLE
outreach, referrals, promotion, and any other matters of mutual
interest.

#11. OPLEU continues to periodically review and update its
brochures and audio cassettes on legal issues affecting older
people and, subject to resourcing, OPLEU develops further
brochures in similar format to its existing suite, drawing on input
from stakeholders.
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#12. OPLEU accords priority to capacity building in LANSW regional
offices, utilizing web conferencing or audiovisual link technology
where appropriate.

#13. The OPLEU section of the LANSW website be updated to
refer to:
• cross–sectoral initiatives in which OPLEU is engaged and future
projects to be undertaken
• all relevant brochures and audiocassettes
• a link to the LANSW On–line Publications.

#14. OPLEU and OPLS maintain regular liaison with the
Coordinator of the Legal Information Access Centre at the State
Library of NSW for the purposes described in this Report.

#15. OPLEU and OPLS staff and the MLS meet monthly to discuss
their activities, according to a schedule published in advance and
with a rotating chair responsible for documenting significant
outcomes, actions and timeframes.

#16. OPLEU invites the MLS and OPLS to participate in any rollout
of the Planning Ahead Project in the Sydney Metropolitan Area.

#17. OPLEU’s project plans for all cross–sectoral initiatives include
a mechanism for the identification of older persons who sought
assistance but were ineligible under the project criteria.
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#18. In consultation with its project partners, OPLEU periodically
evaluates all cross–sectoral projects using data and a methodology
agreed with its partners, and modifies the projects accordingly.

#19. In collaboration with the CLSD Program, the OPLEU continues
to explore opportunities to participate in initiatives delivering legal
services to CALD, indigenous and regional, rural and remote
groups, utilizing information technology where appropriate.

#20. OPLEU continues its focus on CLE in partnership with
others to:
• service providers; and
• CALD and indigenous groups.

#21. OPLEU documents its future CLE strategies in the same
format as used in the LawAccess Communication Strategies for
particular CALD Groups and having regard to the research
undertaken in the development of such Strategies.

#22. An OPLS solicitor be allocated to further develop the existing
legal resources for OPLS solicitors, taking into account the
observations in this Report.

#23. TARS conducts a random survey of client satisfaction with the
OPLS Telephone Advice Service and utilises the data obtained for
improved service delivery and professional development of staff.
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#24. OPLS Casework Guidelines and the eTARS Procedures for
Opening, Maintenance, and Closure of OPLS Casework Files be
amended to include reference to minor assistance and the
reclassification on eTARS of Enquiry/Advices as
Advocacy/Casework.

#25. OPLS be funded for an additional Solicitor position.

#26. OPLS seeks to increase the range of casework undertaken
using the strategies described in this Report.

#27. Subject to resources, OPLS accords priority to extension of its
strategic casework practice taking into account the measures
suggested in this Report.

#28. TARS amends its Education Feedback Sheet to clarify the
options for respondents and refer to the OPLEU suite of brochures.

#29. TARS Manager Education and Promotion Service meets
periodically with the Manager of the OPLEU and other LANSW
officers assisting the OPLEU with CLE, promotion, resource
development and application of technology, to ensure a
coordinated approach and share information.

#30. During the next 12 months, OPLS accords higher priority to
capacity building in the CLCs than to delivery of CLE to other
service providers and members of the community.
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#31. OPLS gives preference to delivery of CLE in partnership with
other legal and non–legal service providers in settings that will
maximise its impact and continues to advertise its provision of legal
advice at CLE’s conclusion.

#32. In the delivery of CLE to professionals, TARS investigates
the use of web conferencing and audiovisual link technology.

#33. The TARS website be updated to include:
• a link to the LANSW website in the section on OPLS
• reference to the OPLEU suite of brochures and audio cassettes.

#34. In consultation with OPLEU, OPLS prepares a document for
distribution to the CLCs and other similar agencies promoting
TARS, OPLS, and OPLEP, taking into account the matters
suggested in this Report.

#35. Subject to resourcing, OPLS accepts any invitation from
LANSW to participate in any further rollout in the Sydney
metropolitan area of its cross–sectoral initiatives with COTA NSW
and the Benevolent Society.

#36. Subject to resourcing, OPLS investigates a partnership with
a suitably qualified and experienced private sector pro bono
solicitor for delivery of Will drafting and other legal services to
older people.
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#37. Subject to successful evaluation, OPLS via CLCNSW promotes
the model used in the Hume Riverina CLC Subsidised Will, Powers
of Attorney, and Enduring Guardianship Scheme to CLCs as a way
of increasing legal service delivery to older persons through
partnerships with non–legal service providers.

#38. Future reports of OPLS activities include explanations of
activities reported upon and have regard to the KPIs listed in this
Report.

#39. An Implementation Committee chaired by LANSW be formed
to oversight the implementation of the Recommendations accepted
by the CEO of LANSW.
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Acronyms
Table: 1. Acronyms
Acronym

Description

ACH

Aged Care Home

ADT

Administrative Decisions Tribunal

AEG

Appointment of Enduring Guardianship

AVO

Apprehended Violence Order

AVL

Audio Visual Link

ATSI

Aboriginal and Torres Strait Islander

CALD

Culturally and Linguistically Diverse

CCC

Consumer Credit Code

CCLC

Consumer Credit Legal Centre (NSW) Inc

CEO

Chief Executive Officer

CLSD

Co–operative Legal Service Delivery

CJC

Community Justice Centre

CLE

Community Legal Education

CLC

Community Legal Centre

COTA

Council on the Ageing NSW

CTTT

Consumer Trader and Tenancy Tribunal

DADHC

Disability Aging and Home Care

DVA

Department of Veterans Affairs

DOCS

Department of Community Services

EDR

External Dispute Resolution

EOI

Expression of Interest

EPA

Enduring Power of Attorney

EG

Enduring Guardianship

GT

Guardianship Tribunal

HACC

Home and Community Care

ITSA

Insolvency and Trustee Service Australia

LA

Legal Aid

LANSW

Legal Aid New South Wales

LawAccess

LawAccess NSW

LIAC

Legal Information Access Centre

L&JF NSW

Law and Justice Foundation of New South Wales

MEPS

Manager Education and Promotion Service at TARS

MLS

Manager Legal Service/Principal Solicitor at TARS
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Acronym

Description

NLAFWG

NSW Legal Assistance Forum Older Persons
Working Group

OFT

Office of Fair Trading

OPC

Office of the Protective Commissioner

OPG

Office of the Public Guardian

OPLEP

Older Persons Legal and Education Program

OPLEU

Older Persons Legal and Education Unit

OPLS

Older Persons’ Legal Service

OPTS

Older Persons Tenants’ Service

PPF

Public Purpose Fund NSW

PT

Public Trustee

PA

Power of Attorney

TARS

The Aged–care Rights Service Inc.

TOR

Terms of Reference
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1 Engagement
On 19 October 2009, the Chief Executive Officer (CEO) of Legal Aid
New South Wales (LANSW) engaged my (the Reviewer’s) services to
undertake a review and prepare a report in relation to the Older Persons
Legal and Education Program established and funded by LA NSW from
the Public Purpose Fund. The Review’s Terms of Reference (TOR) are as
follows:
i)

Review and evaluate the nature and effectiveness of the
services provided under the Older Persons Legal and
Education Program (OPLEP) established by Legal Aid
NSW (LANSW) in December 2007 by:
(a) The Aged–care Rights Service (TARS) pursuant to
the Funding Agreement between TARS and
LANSW signed 20 December 2007 and any
subsequent variations to that Agreement; and
(b) The Older Persons Legal and Education Unit within
the Civil Law Division of LANSW.
ii) Provide a written report as to (i), including
recommendations for:
(a) any measures needed to increase the efficiency and
effectiveness of the services provided under OPLEP;
and
(b) any other improvements or changes to the OPLEP.

The written report is to be provided by 22 December 2009 in
electronic format.
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2 Methodology
The Reviewer adopted the following methodology:
• Conducted a literature search on the topics raised by the aims and
objectives of the OPLEP and considered relevant reports: see
Appendix 1.
• Advised relevant stakeholder agencies of the Review and obtained
their input. Those consulted included representatives of
Community Legal Centres NSW, Community Legal Centres
(CLCs), and similar entities in NSW, Queensland and Victoria,
LANSW, LawAccess NSW, the Council on the Ageing NSW
(COTA), the Law and Justice Foundation, Local Councils,
Government Departments, and a range of community
organisations. A list of the personnel consulted in these agencies
is in Appendix 2.
• Sought from LANSW and TARS relevant material. A list of the
material sought is in Appendix 3.
• Consulted the staff of LANSW and TARS engaged in oversight,
management, and delivery of the OPLEP and other relevant staff.
A list of those staff is in Appendix 2.
• Observed the provision of telephone advice and assistance at the
office of TARS on five occasions during October and November
2009.
• Reviewed the computer records of all oral advice provided by
OPLEU solicitors in the period June 2008–September 2009 and all
oral advice provided by OPLS solicitors in a four–week period in
August–September 2009.
• Reviewed a sample of the minor assistance and casework files of
OPLS and OPLEU.
• Examined the manuals, policies, and internal databases relating
to the OPLEP maintained by LANSW and TARS.
• Perused and analysed financial, statistical, and other reports
provided; and sought supplementary information.
• Circulated a draft report and recommendations to the CEO of
TARS and the senior solicitor in OPLEU and obtained their input.
• Taking into account feedback received from LANSW and TARS,
finalised this Report.

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
31 of 182

Review of Older Persons Legal and Education Program

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
32 of 182

3 Background
3.1 Background
In November 2006, the Board of LANSW approved a proposal to
identify older persons as a priority client group in response to barriers
faced by them in accessing legal services and the high level of unmet
legal need, particularly in the area of civil law. These barriers and unmet
needs were identified in the December 2004 report of the Law and
Justice Foundation of NSW on The Legal Needs of Older People in NSW.
That Report found that many older people were unaware of their legal
rights, did not know where to go for legal information and experienced
barriers to access such as mobility, language, cultural and health issues.1
LANSW subsequently obtained funding through the NSW Public
Purpose Fund (PPF) to establish the Older Persons Legal and Education
Program (OPLEP) in December 2007.
The OPLEP is a partnership between LANSW and TARS aimed at
improving older persons’ access to legal services through advice,
assistance, advocacy, representation, and education.2 OPLEP‘s multi–
faceted approach includes:
Playing a leadership role in developing accessible legal
services for older people across the legal services sector;
Undertaking community legal education (CLE) and
developing resources for older people and service providers
on legal issues affecting older people;
Enhancing professional training opportunities in order to
improve skills in working effectively with older people;
Contributing to public policy development and law reform
to address barriers faced by older people in accessing legal
services; and
Increasing awareness amongst key non–legal service
providers of the legal issues affecting older people and the
options to address them3.

1

The Report of the House of Representatives Standing Committee on Legal and
Constitutional Affairs Older People and the Law September 2007 identified similar barriers.
2
TARS website: www.tars.com.au search conducted 4.11.2009; Briefing for the LA
CEO June 2008.
3
Progress Report on the Program by M. Hitter to CEO LANSW August 2008, pp.1–2.
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OPLEP was officially launched by the Attorney–General of NSW on
7 April 2008 and comprises two components:
1) A new specialist unit based in the Civil Law Division (CLD) of
LANSW called the Older Persons Legal and Education Unit; and
2) A new specialist unit called the Older Persons’ Legal Service based
in TARS, a CLC with relevant specialist expertise.

3.2 Older Persons Legal and Education Unit
The Older Persons Legal and Education Unit (OPLEU) was established
in LANSW in April 2008. Its objectives are:4
(1) Take a leadership role in developing accessible legal
services for older people
(2) Undertake specialist advocacy and case work for older
people, as appropriate
(3) Act as a clearing house to refer clients to the relevant
areas of expertise within the Civil Law Division, and
other non–civil areas of expertise within Legal Aid
NSW
(4) With the support of the Grants Division and regional
offices, develop responsive means to address the legal
needs of older people by way of effective assignment and
referral
(5) Provide community legal education (CLE) and produce
resources for older people and service providers on
issues affecting older people
(6) Provide professional training and skills development to
enhance capacity to work effectively and appropriately
with older people
(7) Contribute to public policy development and law reform
to improve access to legal services for older people
(8) Develop initiatives to increase access of older people to
legal services, including all Legal Aid NSW Program
areas.
OPLEU is staffed by three officers, namely Ms Lauren Finestone (Legal
Officer Grade 5) who commenced on 7 April 2008; Ms Lee Critchley
4

Submission to the Trustees of the Public Purpose Fund for Older Persons Legal and
Education Unit 2007, pp.2–3; Draft Report to Public Purpose Fund by L. Finestone August
2009, p.1.
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(Legal Officer Grade 1–3) who commenced on 16 June 2008 and
Ms Sonya Chidiac (Litigation Support Clerk Grade 3–4) who
commenced on 22 June 2009, replacing another officer who commenced
on 7 July 2008.5 In this Report, Ms Finestone is described as the Manager
of the OPLEU.
The OPLEU delivers the following services to older people and those
working with them: CLE delivered alone or in partnership with other
agencies in locations across NSW coupled with face to face legal advice;
creation and publication of brochures on legal issues for older people;
delivery of training for LANSW and CLC lawyers; a strategic casework
practice focussed on developing specialist expertise on complex legal
issues that particularly affect older people and matters that are likely to
have a systemic outcome. The OPLEU accords priority to older people
within highly disadvantaged communities, including Aboriginal older
people. The OPLEU participates on a number of committees which
consider legal and policy issues affecting older people, investigates
options for collaboration with regional law societies for provision of
pro bono legal services to older people for wills and other end of life
issues and builds networks with key non–legal service providers.6
In section 5 of the Report, the services provided by OPLEU will be
described in greater detail and evaluated.

3.3 TARS
TARS is a registered association under the Associations Incorporation Act
1984 NSW. Its objectives are: to advocate for the recognition and
enforcement of rights of older people living in supported
accommodation; and to assist disadvantaged people to adequately
protect and advance their interests. The affairs of TARS are managed by
a community board of management. Its services include provision of
advocacy, information, advice, support, and representation for
individuals or groups; design and delivery of educational and
community awareness activities; development and production of
publications; policy and law reform activities.7

5

Progress Report on the Program by M. Hitter to CEO LANSW August 2008, p.2.
Ms Chidiac assisted in the Coronial Inquest Unit from about mid July 2009 to 5 November
2009: during that time, Ms Chidiac also assisted the OPLEU as needed: Meeting with S.
Chidiac on 18.11.2009.
6
Progress Report on the Program by M. Hitter to CEO LANSW August 2008, pp.2–4.
7
TARS Annual Report for year ended 30.6.2008.
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TARS’ clients include residents in supported accommodation, their
carers, and representatives; financially disadvantaged and older
residents of NSW; workers in the aged care and retirement industry;
people with an interest in the rights and quality of life of older people;
and students studying to work with older people.8
The CEO of TARS is Ms Janna Taylor. TARS currently has 14 staff.
Directly reporting to the CEO are the Manager Legal Service/Principal
Solicitor (MLS)9 and the Manager, Education and Promotion Service,
Ms Rosalene Jones (MEPS). TARS employs three staff in its
Administration Unit, three solicitors in its Legal Service (plus the MLS)
and four advocates/education officers in its Education and Promotion
Service (plus the MEPS and an advocacy coordinator/education officer).
TARS submitted an Expression of Interest (EOI) to LANSW in
December 2007 for funding to provide community legal services for
older persons in NSW. In the EOI TARS sought funding of $200,000.00
for a 12–month period and submitted a draft budget showing the items
on which the funding sought would be spent. On 20 December 2007,
LANSW and TARS signed a Funding Agreement (the Funding
Agreement) pursuant to which LANSW provided non–recurrent
funding of $300,000.00 for the period 1 January 2008 to 30 June 2009 for
the purposes specified in the EOI. The EOI was annexed to the Funding
Agreement. In July 2009, LANSW agreed to provide further non–
recurrent funding of $205,560.00 to TARS for the OPLS for the period
1 July 2009 to 30 June 2010.10

3.4 Older Persons’ Legal Service
The TARS EOI for OPLS described the services to be provided as
“to establish an older persons’ legal service” and referred to:
Employment of two (2) solicitors/advocates on 12–month
contracts
Provision of Community Legal Education (CLE) for older
persons in NSW in identified areas of law. The service would
be an outreach service to rural and remote areas as well as
metropolitan Sydney. CLE would be planned for selected

8

TARS Annual Report for year ended 30.6.2008.
Mr Stephen Newell was the MLS until his resignation on 4.12.2009.
10
Letter from J. Taylor, CEO, TARS to D. Roach, CLC Program Manager, LANSW
17.7.2009.
9
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areas of NSW and a team would be dispatched comprising
a TARS educator and solicitor/caseworker.
Advice sessions on identified areas of law at the end of
a community education session
The provision of advice and casework to our targeted clients
i.e., elderly people who are financially disadvantaged and/or
vulnerable due to age, frailty and disability.
Casework and telephone advice/advocacy would be provided
from TARS offices in Surry Hills
The EOI described “identified areas of law” as including consumer
issues, human rights, social security, and alternate decision–making.
The EOI described CLE as:
CLE will be conducted in conjunction with TARS’ provision
of education on residents’ rights in aged care facilities and
retirement villages or may be held as a separate event from
TARS’ usual education activities. It is envisaged that CLE
will be held in seminar style forums:
•
•
•

in a setting easily accessible to the local aged
community
conducted at least 6–7 times in a year
will be able to address issues of concern to a larger
number of residents of retirement villages (not only
personal issues).

There will also be special, planned activities during Law
Week, Senior’s Week, Carers’ Week and other Seniors’ events.
Client groups for CLE will include:
•
•
•
•
•
•

Aged persons living in the community
Residents of retirement villages
Residents of aged care facilities
Members of community groups
Financially disadvantaged persons
Persons who are vulnerable due to age, frailty,
and/or disability.
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It is envisaged that CLEs will be conducted in the following
areas of NSW:
• Sydney Metropolitan area
• Dubbo
• Port Macquarie
• Illawarra
• Hunter
• New England
• Riverina
Additional sessions will be organised depending on need,
the number of requests and other travel planned by TARS
to different regions of NSW. In addition, we will collaborate
with Legal Ad in planning and organising CLE events as well
as our own education program.
Advertising for CLE’s will be done by contacting:
•
•
•
•
•
•
•

Aged Care Assessment Teams (ACAT)
Seniors’ Groups
Local councils
Providers of legal services
Providers of aged services (in–home and residential)
Local CLCs
Local print and radio media

TARS established OPLS in March 2008. It employed two
Solicitor/Advocates, namely Ms Margaret Small and Ms Melissa
Chaperlin in March 2008 under temporary contracts. These two
solicitors have been engaged full time in OPLS from March 2008 to the
date of this Review. OPLS has been managed by the CEO and MLS with
assistance from MEPS and all other members of the TARS staff.
From March 2008 to the date of the Review, OPLS has provided the
services described in the EOI. In section 6 of the Report, the services
provided by OPLS will be described in greater detail and evaluated.
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4 The Partnership Model
4.1 The Context
As stated in section 3.1, it was envisaged by LANSW and TARS that
the OPLEP would be delivered in partnership. LANSW and TARS are
independent entities with some common roles and some distinctly
different roles in the public legal sector. It is important to appreciate at
the outset the context in which the partners operate.
TARS is a small agency based in Sydney staffed by 14 officers. TARS is
part of the network of NSW CLCs. It has a strong advocacy practice11
in issues pertaining to the Aged Care Act NSW and the Retirement Villages
(RV) Act NSW and a strong focus on community education related to
those issues. It has a well–established reputation in the aged care sector
and an extensive network of public and private sector agencies
operating in that sector as well as being a member of the Combined
CLCs Group.12 TARS is managed by its CEO and reports to its
Management Committee on a monthly basis.
Prior to the establishment of OPLS, TARS’ legal practice was staffed
by the MLS and one solicitor who specialised in legal matters relating
to RVs and associated community education. The main focus of the two
OPLS solicitors has to date been the provision of legal and non–legal
advice and information and referrals to other agencies, generally by
telephone and to a lesser extent, in person after CLE sessions or at
TARS’ office. OPLS has accorded less priority to legal casework and
CLE than its telephone advice line. TARS has provided significant
infrastructure and support to the OPLS solicitors. TARS has promoted
OPLS strongly in tandem with the promotion of its other services in the
media and via exhibitions and expos. TARS’ five advocates and
educators13 have strongly promoted OPLS in the course of their
advocacy and CLE work, as have the CEO, MLS, MEPS and RV lawyer.
TARS’ advocates frequently refer enquiries to OPLS, as enquiries tend to
raise legal and non–legal issues. OPLS solicitors have had the benefit of
access to TARS’ large existing client base and the existing strong and
11

Advocacy is here used in the non–legal sense. TARS advocates on behalf of older
people to enforce their rights under the Aged Care Act and Retirement Villages Act (RV Act).
These advocates are not lawyers. TARS employs one solicitor who undertakes legal work and
CLE under the RV Act.
12
Now known as Community Legal Centres NSW.
13
There are four advocate education officers and one advocacy coordinator/education
officer.
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extensive TARS network when arranging CLE and making referrals.
For these reasons, inter alia, TARS is well placed to partner LANSW
in this joint venture.
LANSW is the largest legal aid practice in Australia with a staff of 912
located in a head office and 21 metropolitan and regional offices.
LANSW has a high profile in the justice sector as a major public sector
legal practice. It provides free legal advice, minor assistance, casework
(including representation and duty solicitor), and CLE in the areas of
civil, family and criminal law and has a major role in law reform in
these areas. LANSW is also a member of a strong network of legal and
non–legal service providers in the public and private sectors. It places
strong emphasis on partnerships with other agencies in addressing its
priority areas of social inclusion, access to justice, integrated services,
and organisational flexibility.
OPLEU is located within the Civil Law Division of LANSW (the CLD).
The Director of the CLD reports to the CEO of LA NSW. The CLD forms
part of the Civil Law Program and includes Civil Law Litigation at head
office, and specialist groups such as the Mental Health Advocacy
Service and the Veterans’ Advocacy Service. The CLD provides general
advice to people including face to face legal advice and minor
assistance; represents people in case and duty matters in priority areas
of veterans’ entitlements, mental health, housing, consumer law,
discrimination, migration and social security law. The CLD conducts
litigation in the Federal and Supreme Courts and in the CTTT. The Civil
Law practice has been expanded across the State to assist regional and
remote areas.14
The focus of the OPLEU to date has been the building of a profile within
and relationships with, key legal and non–legal organisations working
in the aged sector; development of accessible resources on key legal
issues affecting older people and the conduct of complex litigation
(mainly in the Supreme Court) in order to develop expertise in elder law
issues. OPLEU has also developed some cross–sectoral initiatives (some
including OPLS), conducted CLE drawing on the legal issues raised in
the CLD and contributed to law reform. OPLEU has accorded less
priority to provision of legal advice and does not promote itself as
a telephone advice service.15

14

LANSW Annual Report year ended 30.6.2009.
Though the OPLEU solicitors participate regularly in the CLD advice roster and
provide some advice via telephone, after CLE sessions and through cross–sectoral initiatives.
15
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OPLEU has been well supported by the infrastructure of LANSW in its
activities; for example, the CLSD, the Publications Unit, the Grants
Division, and the solicitors in the CLD, the Family, and Criminal
Divisions have all contributed to the success of the OPLEU. OPLEU has
also successfully leveraged off the existing networks of LANSW to
identify project partners and leads into opportunities for more flexible
service delivery.

4.2 Collaboration
It is evident that under the OPLEP, both OPLS and OPLEU have a
number of activities in common, although their priorities differ: both
provide legal advice and information, minor assistance and casework,
community education and professional development sessions to the
CLCs. Both have a role in law and policy reform and capacity building
in their respective spheres of influence. Both promote their respective
services and develop resources to assist in CLE and promotion. OPLS
and OPLEU have implemented the following mechanisms for
collaboration.
Representatives of OPLEP and TARS have met every two to three
months since April 2008 to share information, discuss the progress of
the OPLEP, and ensure there is no duplication of CLE activities.16
OPLS has referred a few matters to the OPLEU and OPLEU has made
some referrals to TARS and OPLS. OPLEU and OPLS are participating
in some cross–sectoral initiatives. Both participate in some inter agency
committees and have jointly contributed to law reform submissions.
There is informal contact by email and telephone between TARS and
OPLEU about casework, CLE, joint initiatives and law reform as
needed.17 Communication also occurs in the context of jointly presented
CLE to the CLCs at quarterlies or annual conferences and some joint
regional CLE trips. TARS’ staff attend LANSW professional
development activities such as the LANSW Civil Law Conference.
Staff of OPLEU and TARS attend CLC conferences and professional
development events.
LANSW and TARS participated to some extent in the recruitment of the
other partner’s officers. The MLS was a member of the recruitment
committee that recommended the appointment of the Solicitor Grade 5
who manages the OPLEU (the Manager). One of the OPLS solicitors was
16
17

Draft Report to PPF op cit.
Meeting with J. Taylor 30.10.09; Meeting with L. Finestone 6.11.2009.
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a member of the recruitment committee that recommended the
appointment of the OPLEU Litigation Support Clerk.
During the period May to October 2008, the Manager of the OPLEU was
a member of the TARS Management Committee. The Manager resigned
in October 2008 after consultation with the Director CLD. It was felt that
there was a conflict for the Manager who, as part of her Management
Committee duties, was required to address issues which she felt were
not consistent with her role as a colleague and co–worker of TARS’ staff.
Each partner has formally reported in its 2008 and 2009 Annual Reports
respectively on the activities undertaken by it in pursuance of the
OPLEP. Each partner has also reported periodically to its own
management on its own activities in pursuit of the OPLEP. TARS has
prepared financial reports demonstrating that the relevant PPF funding
has been applied to OPLS: see Appendix 4. TARS also formally reported
to LANSW on OPLS in August 2008 and provided information on OPLS
to the OPLEU in August 2009 for the purposes of the OPLEU preparing
a report to the PPF. That Report has not been finalised as the Review
commenced in the meantime.

4.3 The Impediments
It is clear to the Reviewer that each partner has been committed to using
its best endeavours to increase accessibility to legal services for older
people in NSW and that each partner is staffed by talented and
committed officers who have worked hard to achieve that goal.
The observations that follow imply no criticism of the dedicated officers
from both LANSW and TARS who have been involved in the OPLEP.
As will be seen from the following sections of this Report, the Reviewer
has found that significant improvements to access for justice for older
people have been achieved through their diligent efforts and the
Reviewer is firmly of the opinion that the OPLEP should be further
funded.
However, a significant impediment for the partners in this particular
partnership model is that there is no formal Memorandum of
Understanding. This means that there is no jointly agreed statement
endorsed by both LANSW and TARS as to:
• the aims and objectives of the OPLEP
• the role of each partner in the partnership
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• activities to be undertaken by each partner in pursuit of the aims
and objectives
• the key performance indicators (KPIs) for each partner’s activities
• the KPIs for the collaboration and engagement between the
partners in the pursuit of the aims and objectives, so as to ensure
coordination and cost effectiveness. This is crucial because as,
already stated, the activities of each partner are in many respects
the same.
• the nature of the reporting obligations of the partners to each other
• the mechanisms by which the partners will ensure that there is
active collaboration, consultation and engagement between them
and how this issue will be raised and addressed if either is of the
view that this aspect of their relationship is inadequate
• the mechanisms that will apply to resolve any differences that may
arise between the partners that cannot be resolved at local level.
These observations are not intended to convey that there is no
documentation setting out the aims of the OPLEP, the OPLEU, and the
OPLS. The difficulty is that there is no jointly agreed document of this
type that focuses on:
i how the partners will achieve the jointly agreed objectives
of the OPLEU in partnership; and
ii the KPIs against which the partners and their management
will assess their individual efforts and each other’s efforts
to meet the objectives of the OPLEP which require, inter alia,
KPIs of their efforts to create an effective partnership.
The Reviewer is aware, for example, that the initial LANSW submission
to the PPF seeking funding for the OPLEP contains a clear statement of
the OPLEU’s aims. This statement has been adopted by the OPLEU and
used as the basis for its formal planning, strategies and internal
reporting.18 The OPLEU’s aims have been cited in section 3.1.
The submission to the PPF also stated that the OPLEU would work in
partnership with CLCs to develop sustainable models for continuing
improvements in access to justice for older people but did not elaborate
on how this would be done or specify any KPIs. At the time the PPF
submission was formulated, LANSW had not identified which of the
CLCs it would partner in the OPLEP. After the funding was secured,
18

Work Plans for the OPLEU for 2008–2009 and 2009–2010; Draft report to the PPF
August 2009.
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LANSW approached TARS and subsequently a Funding Agreement
was entered between them. There were oral discussions about the
partnership prior to entry of the Agreement, but no agreement was
reduced to writing. There is no jointly endorsed record of what was
agreed.19
The Funding Agreement contains no reference to a partnership or
a partner. The Agreement focuses on the conditions pursuant to which
funding is provided to TARS by LANSW. It provides that TARS will use
the funding to establish an Older Persons Legal Service. In the attached
EOI from TARS, there is a description of each of the activities that TARS
will undertake with the funding. TARS has utilised the funding for the
activities stated.20 The only reference in the TARS EOI to LANSW that
reflects a joint endeavour is in the context of CLE where it is stated:
“In addition we will collaborate with Legal Aid Commission in
planning and organising CLE events as well as our own education
program.” The Agreement thus presents as if TARS’ obligation is to
deliver the services stated in its EOI and collaborate with LANSW only
on CLE. The Funding Agreement does not attach a Project Plan tailored
to the OPLS (which in the usual case of LA Funding Agreements
contains information about strategies/tasks, timeframes, KPIs and
persons responsible). This particular Agreement does not provide much
assistance in terms of meaningful monitoring, evaluating, and reporting
obligations because such obligations are predicated upon the existence
of a Project Plan containing Performance Measures.21 Even if the
Funding Agreement addressed these issues, it would still not address
(as currently framed) the partnership, the roles of the partners, the
partnership KPIs, and mechanism for resolution of differences.
To the Reviewer it is fundamental to the efficient achievement of a
partnership’s goals and the assessment of a partnership’s performance,
that the issues listed earlier in this section be formally addressed at the
outset in an agreed Memorandum of Understanding. Without this
formal commitment underpinning the partnership, each partner is more
likely to view itself as an independent operator and to view its efforts in
isolation. The absence of formality around these important issues creates
the potential for uncertainty, duplication, unfocussed effort, inadequate
communication, and undermining of morale. Again, to put the
Reviewer’s position beyond doubt, the Reviewer makes no findings of
19

Submission to the PPF 2007, p.3; Submission to the CEO 18.12.2007, p2.
Financial Reports of TARS re OPLS for periods ending 30.6.2008 and 30.6.2009 are
in Appendix 4.
21
Funding Agreement between LANSW and TARS 20.12.2007 Attachment 5
Definitions.
20

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
44 of 182

Review of Older Persons Legal and Education Program

that kind in respect of the OPLEP: the following sections of the Report
will clearly demonstrate the achievements and merits of the Program
and provide a strong justification for further funding. However, the
Reviewer is of the view that better formal underpinning will improve
the operation of all partnerships of this kind. Accordingly, the Reviewer
recommends that:
#1. In addition to its standard Funding Agreement, Legal Aid NSW
(LANSW) negotiates a Memorandum of Understanding with
The Aged–care Rights Service Inc. (TARS) in respect of the Older
Persons Legal and Education Program (OPLEP) that addresses the
topics listed in this Report.

The following topics should be addressed in the MOU:
• the aims and objectives of the OPLEP
• that the OPLEP is a partnership between LANSW and TARS
• the roles of LANSW and TARS in the OPLEP
• the activities to be undertaken by each of LANSW and TARS in
pursuit of the aims and objectives of the OPLEP
• the key performance indicators (KPIs) for each partner’s activities,
the timeframes and the person/s responsible
• the KPIs for the collaboration, consultation and engagement
between the partners in the pursuit of the OPLEP’s aims and
objectives
• the mechanisms by which the partners will ensure that there is
active collaboration, consultation and engagement between them
and how the issue of lack of collaboration, consultation or
engagement will be raised by either partner, addressed and
resolved
• the mechanisms which will apply to raise, address and resolve any
differences which may arise between the partners which cannot be
resolved at local level
• the nature of the reporting obligations of the partners to each other
and the mechanism for reporting.
Some actions that generally promote engagement between partners are:
• including in the Position Descriptions (PDs) for each partner’s
officers, a selection criterion requiring demonstrated ability to
collaborate and consult with officers in other agencies in service
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delivery and previous experience in inter agency projects designed
to enhance access to justice
• ensuring that the PDs and accompanying Job Packs of each partner
describe the partnership in a significant and consistent way, refer
to the MOU and reflect the pre–eminence of the partnership
arrangement
• including in the Performance Management Plans of the officers
involved KPIs to the effect of demonstrated collaboration with
officers in the other partner and demonstrated contribution to
activities to strengthen the partnership
• involving each partner in the recruitment committees for the
officers to be involved in the joint project
• regular face–to–face meetings according to an agreed schedule
with a rotating chair, an agenda and documented outcomes,
agreed action and timeframes circulated to officers in both
agencies
• regular face–to–face exchange of information outside the meetings
preferably in the course of joint activities, such as jointly presented
CLE and cross–sectoral projects in which both agencies are
involved
• “shadowing” the officers of the other partner in some legal service
delivery to increase mutual understanding of the other partner’s
environment and constraints
• participation in some joint legal service delivery, promotion, CLE
and capacity building
• tri–partite arrangements with a third partner, such as occurs in
service delivery projects involving LANSW, OPLS and private
legal practitioners
• collaboration on production of resources and media releases
• documented programs for activities where there is the potential for
duplication, such as community legal education and promotion
• formal advice about any new initiative in which the other partner
is not involved
• regular reporting to senior management against KPIs (including
the partnership KPIs), such reports to be available to all officers of
the partnership
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TARS’ funding for OPLS ends on 30 June 2010. The entry of the MOU
need not be delayed until the entry of the next funding agreement
between LANSW and TARS. However, it is obviously important for
both agencies to know, prior to entering the MOU, what the duration
and extent of further funding of the OPLS and OPLEU will be. This
information is necessary in order to effectively scope and plan the
delivery of the services described in the MOU. It is also important in
terms of staff retention and continuity of service delivery. It is
appreciated that the findings in this Review will be only one of the
considerations relevant to that decision.
TARS intends to conduct a Strategic Planning Day in February 2010.
In formulating its own Strategic Plan, TARS would be assisted by
information as to the future funding arrangements for OPLS.22
Irrespective of the funding post 30 June 2010, staff of the OPLEU, OPLS
and the TARS CEO, MLS and MEPS should meet to discuss their
respective roles, priorities, separate and joint activities, KPIs and other
plans for the six months ending 30 June 2010. A new TARS MLS is being
recruited.23 The meeting should occur shortly after that officer has
commenced duty. The OPLEU has formulated a Work Plan for 2009–
2010: the Plan classifies its six major activities as: CLE, provision of legal
services, promotion of access to justice for older people, professional
training, policy and law reform and performing a clearinghouse
function within LANSW. The Plan specifies strategies, targets, and dates
for achievement of each target. That Plan should be amended to reflect
the priorities discussed in this Report and discussed with TARS.
After the issue of funding is resolved, a Strategic Planning Day for
OPLEU and OPLS, facilitated by an independent person with relevant
knowledge, would be of assistance to plan for the longer term and the
MOU.

22

The Director CLCNSW indicated that the CLC NSW Legal Needs and Strategic
Planning Project would be of assistance to TARS in its strategic planning process.
The methodology has been piloted in two CLCs and is about to be further trialled in four CLCs
with assistance of consultant Ms Judith Stubbs: Meeting with A. McEwin on 1.12.2009.
23
Mr Stephen Newell, former MLS, resigned on 4.12.2009 to take up another position.
Since Mr Newell’s resignation, the CEO of TARS and the manager of the OPLEU have met to
consult on the terms of the new Position Description for the MLS and to plan the recruitment
timetable for the position.
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Accordingly, it is recommended that:
#2. The nature and extent of funding of NSWLA Older Persons
Legal and Education Unit (OPLEU) and TARS Older Persons Legal
Service (OPLS) post 30 June 2010 be determined as soon as
possible.

#3. After recruitment of the TARS Manager Legal Services (MLS),
relevant TARS and LANSW staff meet to agree and document their
respective roles, priorities, separate and joint activities and Key
Performance Indicators in OPLEP for the period ending 30 June
2010.

#4. After the OPLEP funding post 30 June 2010 is determined,
a Strategic Planning Day for OPLEU and OPLS, facilitated by an
independent person, be convened to produce a Strategic Plan for
OPLEP.

In the initial months of the OPLEP, it was supported by the NSW Legal
Assistance Forum Older Persons Working Group (NLAFWG).
This Group comprised representatives of LANSW, TARS, NSW Legal
Assistance Forum, LawAccess, Aboriginal Care Gathering Committee,
Carers NSW, the Law and Justice Foundation, the Law Society of NSW
(the Law Society) and Ms Sue Field, Public Trustee NSW Fellow in Elder
Law, University of Western Sydney (Ms Field). The Group was chaired
by LANSW and met monthly in the period July to October 2008. Its TOR
were to support the OPLEP during its establishment phase, share
information on new and existing services and develop a response to the
recommendations made in the report of the House of Representatives
Inquiry into Older People and the Law. OPLEU formally reported to the
Group in July, August, and September 2008. The Group finalised its
response to the Inquiry’s Report in October 2008.24
It would be of assistance to the OPLEP if a Steering Committee were
established to advise the OPLEP as to its future strategic direction, to
ensure that the direction reflects the changing needs of older persons

24

The Attorney–General tabled the Federal Government’s Response to the Report on
26.11.2009.
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and the agencies servicing them, and inform it of any new services,
initiatives and research. COTA and CLCNSW should be members of
any such Committee. Agencies are more likely to commit officers to
such a Committee if the members have the authority to influence the
direction of the OPLEP. For that reason, it is recommended that the
Steering Committee have the power to make formal recommendations
to the CEO of TARS and the CEO of LANSW. The Committee should
meet six monthly and be chaired by LANSW. Accordingly, it is
recommended that:
#5. A Steering Committee be formed to advise OPLEP on its future
strategic direction, new services, initiatives, and research, such
Committee to meet six monthly and have the power to make
recommendations to the CEOs of TARS and LANSW respectively.
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5 OPLEU LANSW
5.1 Legal Advice
The two LANSW solicitors in the OPLEU provide legal information and
legal advice to older people in four ways;25 first while participating in
the legal advice roster of the CLD (which involves face to face advice in
LA Head Office one day per fortnight, such advice appointments being
generally of about half an hour’s duration);26 secondly at the end of CLE
sessions; thirdly to people who telephone them directly; and fourthly
while participating in cross–sectoral initiatives. Roughly, 40% of the
advice is provided while rostered, 30% at CLEs or cross–sectoral
initiatives, and 30% via telephone.27 During the period 7 April 2008 to
31 October 2009, OPLEU solicitors provided legal information and legal
advice to people aged 65 and over on 65 occasions and to other persons
on 253 occasions.28
During the period 1 June 2008 to 30 June 2009 OPLEU, solicitors
provided legal information and legal advice to people aged 65 and over
on 47 occasions in the types of matters set out below.
Table: 2. OPLEU legal advice matter types
Jurisdiction
State

Matter Type

Total

Other Civil (State)

8

Money Owed By Applicant – Non–Consumer

2

Phone/Counter Enquiry General Law State

3

Service Provider – Other (State)

1

Other Personal Injury (State)

2

Wages/Entitlements (State)

1

Motor Vehicle Property Damage

1

Mortgage

1

Private Tenancy

2

25

Legal information includes provision of information to people of general application,
including advice regarding legal rights and responsibilities, ADR processes, tribunal and court
processes and the availability of a grant of legal aid. Legal advice includes specific legal advice
in relation to a person’s individual circumstances and analysis of options available to that
person to resolve his/her legal matter.
26
One solicitor participates in the civil advice roster once each month and the other
participates once each fortnight.
27
Meeting with L. Finestone 6.11.2009.
28
Report provided by A. Wu on 18.11.2009.
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Jurisdiction

Commonwealth

Matter Type

Total

Credit (Including Credit Guarantee) (State)

2

Goods (Including Utilities, Phone, Etc) (State)

2

Will/Intestacy

1

Motor Vehicle –Personal Injury

1

Fences/Trees/Animals

2

Defamation

1

Eviction – Private Tenancy

2

Public Tenancy

1

Equitable Interest/Caveat

1

Occupier/Public Liability

1

Financial Management

1

Other Loss Of Dwelling

1

Strata Title

1

Family Provision Act Claim

1

Other Grounds Discrimination (State)

1

Insurance Contracts

1

Power Of Attorney

1

Other Civil (Commonwealth)

1

Phone/Counter Enquiry General Law Commonwealth

2

Dismissal – Commonwealth

1

Service Provider – Financial Advice (Cth)

1

Total

47

These statistics do not demonstrate any particular trend or emphasis in
the areas in which advice has been sought. A broad range of legal issues
is evident.29
The OLPEU solicitors enter data relating to the advice provided into
LANSW’s litigation database, which is known as CASES. The Reviewer
examined soft copies of electronic records on CASES relating to 62 face–
to–face advices given by the OPLEU solicitors in the period June 2008 to
September 2009. The advice given appeared to be appropriate. In the 62
advices, there were 15 referrals to other agencies, always after some
legal information and advice had been provided. Several of the advices
were given on outreach or after CLE. The referrals were made as
follows: four to the Law Society Solicitor Referral Scheme (which will
29

OPLEU provided advice on a total of 237 occasions in this period, but only 47 of the
advices were provided to people aged 65 or older.
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match a caller with a legal issue to three practitioners in their local area);
three to private solicitors where legal aid was not available for the kind
of matter; and one referral to each of the following: a CJC
(for mediation); the Telecommunications Industry Ombudsman;
the District Court; the CTTT; an aged care unit; Credit and Debt helpline
at CCLC; ITSA; IDR (re a dispute with a financial advisor.)
Common issues on which advice was sought were wills and estates;
debt; consumer and contract disputes; neighbour disputes; elder
financial abuse; personal injury; CTTT matters; housing/tenancy; and
guardianship; strata and owner’s corporation disputes. However the
range of other legal issues raised was broad: for example unfair
dismissal; mental health issues; civil assault; defamation; a complaint
about a solicitor; negligent financial advice; victimisation; and a council
demolition order were the subject of advice.

5.2 Minor Assistance
The two OPLEU solicitors have provided “minor assistance” to persons
65 and over on 13 occasions in the period 1 June 2008 to 30 June 2009.30
“Minor assistance” for the purposes of LA NSW is described in the CLD
Manual as follows:
Minor assistance can be provided to members of the public
without an application for legal aid. Minor assistance is:
• legal or administrative assistance with a legal problem
or difficulty where the person who is assisted cannot
reasonably be expected to resolve the problem alone
• usually provided following an interview for legal advice
• quite limited in the amount of time expended on the
assistance.
Typical minor assistance services are:
• conducting and advising on the results of some limited
legal research
• obtaining copies of documents including official forms
• making inquiries of public offices or businesses
• preparing a letter in a person’s name
• reading lengthy documents and giving legal advice
as to their effect.

30

Draft Report to PPF by L. Finestone August 2009.
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There is no obligation to provide assistance. Its provision
requires balancing these factors:
• the real need of the person seeking assistance (and not
just the degree of urging by the person. Need includes
fluency in English)
• the likelihood that the person can obtain assistance
elsewhere
• the amount of time that would probably be required
• the time available to the officer, given other more
important commitments.
A legal officer should rarely expend more than three hours
total on any one matter of minor assistance. If more assistance
is likely to be needed, the legal officer should give
consideration to referring the person to pro bono services,
a CLC or private legal practitioners. So far as possible, letters
written on behalf of the assisted person should not be written
on LANSW letterhead.
The categories of matters in which minor assistance was provided are
listed in the table below. No trend is evident. The OPLEU solicitors
entered data relating to these matters into CASES and retained hard
copies of relevant documents in a lever arch “Minor Assistance” binder,
which was examined by the Reviewer.31
Table: 3. OPLEU minor assistance matter types
Matter Type

31

Total

Consumer/Contract

2

Mortgage

2

Private Tenancy

1

Funeral Plan

1

Money owed by applicant

1

Equitable Interest/Caveat

1

Discrimination/Equal Opportunity – State

1

Centrelink

1

Insurance – General & Other

1

Occupier/Public Liability

1

Health professional

1

Total

13

On 5.11.2009 after signature of a Confidentiality Undertaking to LANSW.
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Examples of the kind of minor assistance provided by OPLEU are:
• The writing of a letter on the assisted person’s (AP’s) behalf to the
executor of the estate of the AP’s sister, asking how the executor
intended to deal with the AP’s interest in her residence (which
formed part of the deceased sister’s estate, the AP not being named
on the title of the property) and declining the executor’s request to
lift a caveat over the property, on the basis of the AP’s equitable
interest, through a resulting or constructive trust.
• The writing of a letter to the Health Care Complaints Commission
requesting an internal review of a decision made by HCCC after
investigating the AP’s complaint.
• Assisting to obtain relevant information and corresponding with
Centrelink on AP’s behalf, in an effort to ensure that her pension
was reinstated: Centrelink had reduced AP’s pension after she sold
her house to discharge a mortgage that was taken out for the
benefit of her former son–in–law.
• Detailed interview of an AP with the aid of an interpreter to
ascertain how his son–in–law obtained possession of the certificate
of title to his residence and mortgaged it to a bank; explaining the
legal position to the AP and his family members; and obtaining
relevant documents from the mortgagee.
• Perusal of a contract for a funeral and call to the relevant funeral
fund on AP’s behalf to clarify the financial position, since the AP
had made a recent decision to donate their body for scientific
research, and advising the AP of current position and future action
needed.
It is evident from these typical examples that the potential benefit to
clients from the investment of a modest amount of legal expertise is
significant and such benefit can be achieved in a short timeframe
(as compared to the benefits of complex litigation, which can take
months or years to finalise). Increasing the pool of minor assistance
would assist more clients (in a cost–effective way) and give the OPLEU
access to more case studies which can inform its CLE and capacity
building, policy and law reform work and joint initiatives in the aged
sector.
The September 2009 Report by the Access to Justice Taskforce of the
Commonwealth Attorney–General’s Department A Strategic Framework
for Access to Justice in the Federal Civil Justice System (the Taskforce
Report) recommended that the Commonwealth should seek to negotiate

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
55 of 182

Review of Older Persons Legal and Education Program

a National Partnership Agreement for legal aid that gives greater
priority to intervening early to prevent legal problems from escalating,
building knowledge and respect for law and resilience in dealing with
legal issues.32 The Taskforce found that timely access to good
information and advice can provide significant benefits in allowing
people to resolve disputes early and effectively, which would reduce the
demand for legal representation. The Taskforce found that the cost to
the Commonwealth of information, advice and education provision was
significantly less than the cost of duty lawyers, counselling, dispute
resolution and client litigation funding: for example the net cost per
service for legal education and information was $16.30 and for advice
and advocacy was $99.50; compared to $258.00 for duty lawyer services,
$1,424.00 for dispute resolution and $4,519.00 for client litigation
funding.33 The Taskforce favoured the direction of more resources to
early provision of legal assistance, information, advice, and support
services.34
The Taskforce also recommended that Commonwealth–funded service
providers adopt a no wrong number, no wrong door approach to queries
seeking information about legal issues. This would reduce information
barriers to accessing justice by ensuring that whichever source of
assistance people turned to, would be able to assist them, either directly
or indirectly. The Taskforce recommended that the Commonwealth
Attorney–General’s Department, in consultation with all interested
parties, develop a referral policy. Such policy may require that the first
agency contacted would not refer on without making some assessment
of an appropriate referee and ensuring that the referee had the capacity
to take the referral. This practice is known as “warm referral.”
It involves contacting another service on the client’s behalf (by phone,
email, or some other means) and may also involve writing a report or
case history on the client. Warm referral counteracts the effect of referral
fatigue, the trend whereby users of the justice system become less likely
to follow their issue through to resolution, the longer it takes or the
harder it is to obtain the information needed. Warm referral is especially
effective for clients who do not have the means, or are hesitant, to
contact other services.35
Both OPLEU solicitors have expressed a wish to conduct more minor
assistance and indicated some capacity to do so. The Litigation Support
32

Recommendation 11.3.
Taskforce Report Table 3.2, pp.37–38.
34
ibid p.56.
35
Recommendations 6.1 and 6.2, p.162.
33
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Clerk, who is a qualified solicitor with experience in a number of
relevant areas, is well qualified to support them, under appropriate
supervision. According greater priority to provision of legal information
and advice and minor assistance is consistent with the strategic
direction favoured by the Taskforce. Relaxing the current CLD policy to
allow up to five hours of minor assistance per client (rather than the
current three hours) would also be consistent with the Taskforce’s
recommendations and more reflective of the time actually required for
minor assistance and thus its true cost to LANSW. It would also be
consistent with the definition of “minor assistance” adopted by NSW
CLCs and so standardise categories for data collection and comparison
purposes. However, liberalising the definition of minor assistance
carries a resource implication and probably requires diversion of
resources from elsewhere in LANSW.
Both OPLEU solicitors already refer clients to legal and non–legal
service providers in other organisations and facilitate that referral by
providing the name and contact number of the provider. On some
occasions the OPLEU casework solicitor arranges a warm referral by
locating a LANSW solicitor in a regional office who can provide an
urgent appointment or by locating and arranging an appointment with
a pro bono solicitor. However, adopting the “warm referral” approach
described by the Taskforce each time a referral was made would require
that more time be devoted to each enquiry (i.e., in addition to the time
spent face–to–face with the client at the advice session), effectively
converting that enquiry into a minor assistance matter.
Besides the evident resource constraints, the main impediment to
increasing the amount of minor assistance is accessing appropriate
matters. A significant source of appropriate matters is the people who
telephone the OPLS for legal information and advice and the people
who approach the OPLS solicitors for information and advice after CLE
sessions. The OPLS telephone advice service is available every working
day and receives a large number of calls: see section 6.1.2. Other
potential sources of minor assistance cases are other LANSW solicitors,
the civil advice roster and CLCs; and older persons to whom advice is
given after LANSW CLE sessions.
Given the significant potential of the OPLS telephone advice line to
yield potential minor assistance and casework, it would be beneficial to
discuss with the MLS at TARS and OPLS solicitors the kinds of matters
with which OPLEU can assist, the type of assistance it can provide and
the information which would be needed from OPLS to enable OPLEU
to assist. Direct exposure of the solicitors working in the OPLEU and the
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OPLS to the advice practice of each other would also be beneficial in
enhancing mutual understanding of each other’s practice, generating
referrals to each other and ensuring consistent referrals. For practical
purposes, direct exposure would involve TARS and LANSW agreeing to
allow OPLS solicitors to observe the LANSW civil advice roster, with a
solicitor from the OPLEU; and would involve TARS permitting “double
jacking” on its telephone advice service.
“Double jacking” in this context would involve an OPLEU solicitor
listening in to the call taken by an OPLS solicitor by connecting a second
headset to the telephone. The OPLS solicitor would need to inform each
caller that a colleague was listening in to the call for training purposes
and to ask if that was acceptable to the caller. The Reviewer has
observed this process in operation at LawAccess and observed that no
caller objected to the second person listening in on the call. Double
jacking would also be useful for TARS generally, as it would allow the
new MLS36 to quickly familiarise him/herself with the advice practice,
give feedback to OPLS solicitors and participate directly in quality
assurance.
Accordingly, it is recommended that:
#6. OPLEU accords greater priority to the provision of minor
assistance and promotes minor assistance through the measures
described in this Report.

The suggested measures are:
a) discussion with OPLS solicitors about the type of assistance it has
provided and can provide; and
b) raising the profile of this aspect of its services with LANSW and
CLC solicitors at professional development sessions, in Verbals
and on the LANSW intranet;
c) when promoting and conducting CLE, advertising its availability
to provide legal advice to individuals at the conclusion of the
CLE.

36

A new MLS is being recruited at the time of writing as Mr Newell resigned to take up
another position on 4.12.2009.
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To promote a better understanding between OPLEU and OPLS of the
legal advice work undertaken by each, the resources available, and the
referral pathways and to increase the opportunities for referral and
cooperation in minor assistance and casework, it is recommended that:
#7. OPLEU and OPLS arrange for direct observation of each other’s
legal advice practice in the manner described in this Report.

5.3 Casework
5.3.1 Policies and Caseload

OPLEU must comply with the LANSW Guidelines for the grant of legal
aid and the related means and merits tests and with the CLD policies
and procedures (as set out in the CLD Manual) in conduct of its
casework. OPLEU solicitors opened 22 casework files in the period
1 June 2008 to 30 June 2009. The categories to which the 22 cases related
are set out in the table below.
Table: 4. OPLEU casework matter types
Jurisdiction

State

Commonwealth

Matter Type

Total

Mortgage

2

Equitable Interest/Caveat

1

Other Loss of dwelling

4

Public Tenancy

4

Eviction – Private Tenancy

3

Occupier/Public Liability

2

Money Owed To Applicant – Non–Consumer

1

Other Civil (State)

1

Insurance Contracts

1

Discrimination/Equal Opportunity – State

1

Credit (Including Credit Guarantee) (Cth)

1

Insurance – General & Other

1

Total

22
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The OPLEU in the period 7 April 2008 to 31 October 2009 assessed
and/or opened 49 case files, of which 46 related to persons aged 65 and
over.37
5.3.2 File Review

The Reviewer examined the 31 files opened in the period 1 June 2008
to 30 September 2009.38 All files were well maintained and in excellent
order. The reasons for a grant or refusal of legal aid in terms of the
application of the LA Policy Guidelines and the means and merits tests
were evident from clearly recorded file notes on each file. Each file
contained a complete set of documents in chronological order, properly
categorised and attached, from which the course of the matters was
readily ascertainable. The solicitors’ appreciation of the factual and legal
issues involved was evident from high–quality observations to counsel
on Briefs to Advise and in correspondence to the client and third parties.
The solicitors’ client service ethic was evident from the tone, content and
plain language correspondence and the proactive approach to the
matter evident in file notes and correspondence; the solicitors
demonstrated steps to satisfy themselves that clients understood the
impact of the advice given and a willingness to raise difficult issues with
clients where necessary: use of interpreters was common. The files
contained a file checklist against which key events were recorded and
which was completed by the senior of the two lawyers prior to file
closure in completed matters. The files were listed on CASES.
The files contained evidence of case supervision and of a file review
having been conducted. CLD has detailed File Review Guidelines that
require a supervisor to physically review at least 20% of a solicitor’s files
chosen at random up to twice each year and to complete a checklist
reflecting the review. The Reviewer was informed that this type of file
review had occurred in respect of both OPLEU solicitors.39

37

Report from A. Wu 18.11.2009.
On 5, 6, 9 November 2009 after signing of a Confidentiality Undertaking to LANSW.
39
Meeting with L. Finestone 6.11.2009.
38
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5.3.3 Legal Issues

The Reviewer classified 21 of the 31 cases as relating principally to
issues of elder financial abuse, often involving an older person at risk
of loss of their home. The abuse commonly arose in one of the following
ways:
• The older person’s significant monetary contribution to
a “granny flat” was not reflected on the title. The agreement
between the older person and the family as to the older person’s
right to remain in the residence and receive other forms of support,
in return for their contribution, was oral. After the breakdown
of the relationship, the older person was forced into rented
accommodation; the family member/s asserted that the
contribution was a gift not a loan or an investment.
• A family member or trusted acquaintance gained access to:
(a) the title of the older person’s real estate through a Power of
Attorney (PA) or through fraudulent conduct, mortgaged the
property (unbeknownst to the older person), failed to meet the
mortgage payments and the mortgagee threatened to exercise its
power of sale; or (b) the proceeds of sale of real estate or savings
in a bank account and appropriated the funds to their own use.
• The older person, unduly influenced by a family member or
trusted acquaintance, signed a mortgage over their home without
the benefit of independent advice to secure a loan solely to benefit
the family member; the member failed to meet the mortgage
payments and the mortgagee exercised its power of sale over the
property.
• The older person is resident in a property for many years with
another family member and contributes to the acquisition and
ongoing maintenance of the property. The person is not on the
title. When the other occupant dies, their Will makes no provision
for a life estate for the surviving resident. The Will bequeaths the
property to persons who do not acknowledge the older person’s
equitable interest in the property.
The loss of home cases potentially involves claims under the Contracts
Review Act 1980 NSW, the Consumer Credit Code or claims in equity,
which require Supreme Court litigation. Other cases may involve
litigation in the Administrative Decisions Tribunal (ADT) or the
Consumer Trader and Tenancy Tribunal (CTTT). Further detail about
this type of OPLEU case is in Appendix 5.
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The remaining OPLEU cases were classified by the Reviewer as relating
to: Debt (2); Eviction (1); Discrimination (1); Personal Injury and Public
Liability (1); Insurance (1); Predatory Lending (1); Office of the
Protective Commissioner (OPC) (1); Tenancy (1).
5.3.4 Nature of Legal Work

Cases of the “potential loss of home” kind described in section 5.3.3 and
other cases involving complex factual situations usually required
investigation under s33 of the Legal Aid Commission Act 1979 before
a decision could be made in terms of the LA Guideline. Often the client’s
memory of events some years earlier was limited and somewhat
confused and there was no written agreement reflecting the oral
arrangements. A significant number of the clients and essential
witnesses did not speak English as a first language and were impaired
by some kind of disability or ill health; e.g., one of the three plaintiffs in
a current Supreme Court action lacks legal capacity due to dementia and
his claim is being conducted through a tutor.
The cases are often complex, involving a series of financial transactions
over some years, with voluminous documentation and often Counsel’s
advice is required from the outset in respect of the prospects of success
of the available actions. Seven cases involving Supreme Court litigation
were commenced and six are ongoing.
One case settled on favourable terms. This case was referred to OPLEU
by OPLS. The client in this case wrote to the OPLEU solicitor with
conduct in these terms:
I wish to thank Legal Aid NSW for all the help they gave to
me. Without Lee Critchley my position in life would be very
different. The work Lee did for me was wonderful. In 11 to 12
months she had a settlement. The worry I had been through.
…without Legal Aid’s help I don’t know what I would have
done. I am a war widow, I have no children to turn to. Many
thanks Legal Aid.
In a current case, Supreme Court proceedings have been commenced
against a solicitor who acted for a family member on several
transactions, claiming damages for negligence, breach of retainer and
breach of fiduciary duty; and against a family member on the basis of
his implied obligation to indemnify his elderly non–English–speaking
parents for the loss of their house after he convinced them to mortgage
it for about $800,000.00. That same came may give rise to claims against
mortgage brokers, lenders, and accountants. In one case, OPLEU made
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a submission to the OPC that led to an internal review of its decision to
sell the property of a protected person.
In five cases, the clients withdrew their instructions: not wishing to
pursue litigation against a family member or not wishing to place
a family member in jeopardy of criminal prosecution (for fraud or
obtaining benefit by deception). In three cases, aid was ultimately
refused, as the case did not satisfy the merit test. In two cases, a limited
grant of aid was given for the purpose of pursuing settlement
negotiations. In one such case, a deed has been drafted giving the client
a life estate in the property and negotiations are in train.
One of the debt matters involves an attempt to recover an
accommodation bond from the operator of a regional aged care facility:
more than 20 other residents at the facility have allegedly received
similar treatment by the operator. In other cases, a delay of eviction was
negotiated with a real estate agency; a client was assisted to make an
application to the Law Society’s pro bono scheme; a submission was
made for an internal review of an insurance company’s refusal to pay
a claim; one case was referred to the OPLS for their solicitors to
negotiate with a financial institution and one case was ultimately
referred to the Older Persons’ Tenancy Service (OPTS).
The casework demonstrated an awareness of and emphasis on
negotiation, EDR and ADR to resolve disputes. This emphasis is
consistent with the Taskforce recommendations, which included that all
Commonwealth agencies put in place strategies to maximise the use of
ADR; and that parties consider resolving matters outside the court
process prior to commencing litigation.40
5.3.5 Challenges

OPLEU is seeking to expand the range of its casework practice. Its
capacity to do so has recently increased with the return of Ms Chidiac,
the Litigation Support Clerk (who is a qualified solicitor) to OPLEU,
after a period of secondment elsewhere. To increase its casework range,
OPLEU will continue to promote itself to other LANSW solicitors and
CLCs through professional development, CLE and professional training
and advertising. One way to gain access to more casework is through
referrals from OPLS. A few of the cases described above were referred
by OPLS. Other OPLS referrals to OPLEU have not been taken on by
LANSW as a result of the impact of the LA Guidelines.

40

Recommendations 7.5 and 7.6, p.165.
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The Guidelines are complex and challenging for those not working with
them on a regular basis and so it can be difficult for OPLS solicitors to
know whether or not a case is a worthwhile candidate for referral. This
may act as a disincentive to referral: it is discouraging and wasteful to
invest effort in preparing an application for aid (which can be resource
intensive where the client has no records and poor memory) where the
result is that aid is not granted.
An OPLEU solicitor has prepared a document relating to the Guidelines
for OPLS and there has been discussion about it. The Reviewer
anticipates that direct exposure of the solicitors in each legal practice
to the advice work being handled by the other would generate a better
understanding of the issues for each practice (including the LA
Guidelines). This was the subject of Recommendation #7.
A further way of OPLEU identifying new casework is through the LA
Grants Division and the solicitors on the civil advice roster. The OPLEU
has briefed the Division on the cases it is seeking. To be effective, these
efforts need to be ongoing.
One of the difficulties for the solicitors in the OPLEU is that the number
of counsel qualified and willing to advise on these matters is limited.
As a result, some delays have been experienced in obtaining advice on
available remedies and prospects of success. OPLEU would be assisted
by access to a larger pool of competent counsel available to advise at LA
rates. Accordingly, it is recommended that:
#8. OPLEU seeks to extend the range of its casework and increase
the pool of counsel available to advise on OPLEU cases, through
the measures described in this Report.

For identification of further suitable casework, the measures suggested
are:
• direct discussion with OPLS;
• further assistance to OPLS on the practical application of the
LA Guidelines for grant of aid, using case studies from the OPLS
telephone advice line;
• implementation of Recommendation #7;
• regular contact with the officers of the Grants Division;
• further promotion of its service to LANSW solicitors, especially
those on the civil advice roster, and Principal Solicitors in the
CLCs.
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For identification of counsel, it is suggested that the OPLEU make
enquiries of: the Manager of the Legal Assistance Referral Scheme,
Public Interest Law Clearing House NSW (PILCH), counsel already
briefed in OPLEU cases, pro bono solicitors, solicitors practising in other
parts of LANSW and Principal Solicitors in CLCs.

5.4 Referrals
5.4.1 Referral Source and Destination

OPLEU and the LANSW solicitors participating in the civil advice roster
currently keep no separate record in the CASES database of the source
of referrals to them and the agencies to which referrals are made.
Anecdotally, OPLEU mainly receives referrals from other parts of
LANSW, especially solicitors on the civil advice roster, in the CLD and
the Grants Division. LANSW also receives referrals from LawAccess
and the CLCs including OPLS. OPLEU refers enquirers to other parts of
LANSW, including to civil lawyers in regional offices and officers in the
Grants Division, to TARS and OPLS and to a range of other legal and
non–legal agencies.
The lack of readily accessible information about referral source and
destination renders it difficult to make any assessment of how clients
find out about OPLEU, to what extent OPLEU’s promotion and CLE has
produced referrals, whether LANSW could better target potential
referral sources and the appropriateness of referrals to and from
LANSW. Computer databases at LawAccess and TARS provide for the
separate entry of referral source and destination data. Accordingly, it is
recommended that:
#9. LANSW CASES system be modified to:
• make mandatory the entry of the source of each referral to
LANSW Civil Law Division; and
• where a referral is made, prompt the recording of the agencies
to which a client is referred;
using classifications consistent with those used by LawAccess NSW.
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5.4.2 Consistency

The no wrong number, no wrong door approach to improving access to
information for people with legal issues and the warm referral approach
recommended by the Taskforce has been referred to in section 5.2.41
The Taskforce states that a feature of this approach would be a common
referral database, which lists available services (both legal and non–
legal) by service type and location. The Taskforce indicated that there is
currently no such database, with each LA Commission and CLC
maintaining its own referral database, that the updating of individual
databases is a significant drain on resources and that there is a high
likelihood that some referrals are inappropriate (as they are made to
agencies which no longer provide the service for which the referral was
made). The Taskforce recommended that the Commonwealth Attorney–
General’s Department develop a consultative process to enable relevant
agencies to consolidate existing information about the type and location
of services on a common database.42
Consistent with NSW Government policy, according to the strategy
agreed between LawAccess, LANSW and TARS for the OPLEP, the
LawAccess 1300 telephone line is promoted as the entry point to the
justice system for older people seeking legal information and advice.
LawAccess then either provides legal information or legal advice to the
caller in accordance with its policies or refers callers to, inter alia,
LANSW and the CLCs, including TARS and OPLS and a large range of
other agencies. LawAccess maintains a database containing current
information about the most appropriate referral destinations, which is
included in HSNet. All CLCs have access to HSNet, provided that they
are registered as users. Staff require training to use HSNet efficiently.
LawAccess also has a comprehensive and detailed internal Policy,
Procedure, and Service Standards Manual, which applies to its staff.
The Manual provides that LawAccess will refer matters to existing
specialist legal advice services or other legal advice or related assistance
services in accordance with Annexure 1 to the Manual. The Annexure
states, inter alia:
To avoid duplicating services provided by other Assistance
Services, Customer Service Officers will refer customers
requiring specialist information, advice and assistance in the
41

Its rationale is that timely and appropriate referrals can prevent legal problems from
escalating, that service that is more effective is provided, and that the issue gets the most
appropriate treatment in the shortest time (including referral to accurate information or more
specific legal or non-legal services).
42
Taskforce Report, pp.79–80; Recommendation 6.3.
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following areas of law to the specialist legal advice services
below. Where there is an appropriate government or other
agency that can also provide further information or
assistance, those agencies are listed after the specialist service
under “More information and Assistance.”
Twenty–six categories are then listed with references to free legal advice
and other assistance. TARS is included. The Policy also contains a
section on referrals to private solicitors and lists 13 categories of matters
in which this is appropriate: and then lists government or other agencies
that can provide further information or assistance in these areas; and
lastly contains a section on referrals to non–legal services.
Representatives of LawAccess, LANSW, and TARS have been in contact
throughout the OPLEP in relation to training of staff, CLE outreach,
referrals, and promotion and have co–operated in each of these areas.
However, the referral landscape in NSW in relation to older person’s
legal issues is extremely complex.43 To ensure that OPLS and OPLEU
are adopting an approach to referrals that is consistent with that of
LawAccess, a request should be made of LawAccess for access to its
Manual. It would be beneficial for TARS/OPLS and LANSW to visit
LawAccess to discuss referrals, promotion, CLE and other matters of
mutual interest concerning the provision of legal advice by telephone.44

43

For example, it seems to the Reviewer that it is a matter of judgment and discretion
whether an enquiry to LANSW or LawAccess concerning a Will, PA, or EGA should be
referred direct to the Law Society Solicitor Referral Scheme or to OPLS. OPLS does not draft
Wills, PAs, or EGAs, but it does advise on them. If the enquirer wanted to make a Will or sign
a PA, then arguably the most efficient course would be to refer the caller straight to the Law
Society Scheme, because that is where OPLS would ultimately refer them. Whereas if the caller
wanted to ask questions about an existing Will, PA or EGA or to clarify what making a Will,
PA or EGA would involve, the enquiry should be referred to OPLS, which would provide some
legal information and refer the caller to the Law Society Scheme if the caller then said he/she
would like to make a Will, PA or EGA.
44
LawAccess also has a telephone legal advice service staffed by solicitors.
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Referrals to and by OPLS are considered in detail in sections 6.1.5–6.1.6.
Although there was anecdotal reference to the occasional inappropriate
referral during consultation, there does not appear to be any systemic
difficulty in this regard, given the huge volume of enquiries handled.
There is already a mechanism in place to advise LawAccess when any
of its referrals are not appropriate: in the anecdotal cases raised,
it appeared that LawAccess had not been appropriately notified.45
Accordingly, it is recommended that:
#10. LANSW and TARS arrange to visit LawAccess to discuss CLE
outreach, referrals, promotion, and any other matters of mutual
interest.

LawAccess has developed for its staff an excellent range of on–line
resources on the legal topics on which calls are commonly received,
called “LawPrompt.” Though strictly outside the Review’s TOR, the
Reviewer suggests that funding LawAccess to update, maintain and
extend access to LawPrompt to LANSW and CLCs would improve the
quality of legal information, assistance, and referral provided by
LANSW and the CLCs.

5.5 Community Legal Education
5.5.1 CLE Sessions

The Taskforce described CLE as an early intervention service that
delivered substantial benefit to the community, in the same way as legal
information, advice and minor assistance.46
The aim of the CLE delivered by the OPLEU is to raise awareness of the
legal issues which affect older people or which have caused problems
for older people, so as to empower them to seek legal advice from an
appropriate source, to avoid escalation of the problem, and to be aware
of and avoid future problems. CLE topics have been chosen taking into
45

During consultation the Reviewer was advised that some of the referrals to the OPTS
from LawAccess and TARS are not able to be dealt with by OPTS and are referred elsewhere.
Examples cited were of neighbourhood disputes between co–tenants (which are then referred to
Community Justice Centres for mediation or the NSW Police) or elder financial abuse cases
where a family member seeks to move in with or to evict an older family member who may be
a tenant (which are referred to ACAT or to LANSW). It appeared that LawAccess had not been
advised that the referral was inappropriate: LawAccess has a mechanism in place to address
inappropriate referrals but requires prompt information to enable it to do so.
46
Taskforce Report, p.142.
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account the issues evident in LANSW casework and legal advice and
the advice of stakeholders in the aged sector as to the problem issues.
OPLEU has developed a suite of high quality brochures on these issues
to support and supplement the CLE: see section 5.6. This approach is
consistent with the Taskforce Report, which emphasised the importance
of timely access to accurate information as a means of a preventing and
containing legal disputes.
In the period 7 April 2008 to 30 June 2009 OPLEU delivered 53 legal
information sessions on advanced care and end–of–life planning,
substitute decision making, how to protect financial interests and assets
and other legal issues to an estimated 1,930 older people and
community workers in NSW.47 These included three regional forums,
which are described in more detail in section 5.2.2. “Family and Finance”
(which includes issues relating to elder financial abuse) was the subject
of at least 24 sessions; and Planning Ahead (Wills, PA and EGA) were
the subject of at least seven sessions.48
The majority of the 53 sessions were conducted in the Sydney and the
greater metropolitan area (44) with the remaining nine in regional NSW
as follows: Broken Hill (2); Batemans Bay (1); Ballina (1); Tweed Heads
(1); Bega, Goulburn and Yass (4).49 CLE has been delivered to Chinese,
Greek, Arabic, Spanish, Korean, Jewish, Italian, and Aboriginal groups:
through organisations such as the Australian Korean Welfare
Organisation, Greek Welfare Centre, Australian Chinese Community
Association of NSW, NSW Spanish, and Latin American Association for
Social Assistance and Aboriginal Grandparents and Kinship Carers.50
The Taskforce emphasized the importance of accessing the community
through connections with non–legal service providers and non–legal
professionals from whom people most commonly seek legal information
and advice. OPLEU has found that collaborative relationships with non–
legal service providers have enabled it to provide CLE in the most
accessible and effective manner. Developing such partnerships assisted
it to cost–effectively reach a wide range of older people in the
community because the host services have access to a large number of
older clients, venues across NSW and a promotional strategy in place.
For example, OPLEU worked with the Legal Information Access Centre
(LIAC) to promote OPLEP to public libraries. As a result, material
47

The number of anticipated attendees is entered in a database when the session is
arranged and the final numbers entered after the sessions.
48
Report from A. Wu 12.11.2009. A CLEM report indicates that the OPLEU conducted
59 CLE sessions in the period 1.4.2009 to 31.10.2009.
49
Report from A. Wu 12.11.09.
50
Email from L. Finestone to R. Gray 30.11.2009 11:46 AM.

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
69 of 182

Review of Older Persons Legal and Education Program

relating to the OPLEU was provided to every public library in NSW
including mobile lending vans, which service a large number of older
and/or disabled people. CLE sessions for older people and community
workers were held during Law Week 2008 in libraries in Yass,
Goulburn, Auburn, and Mona Vale. Several regional LANSW offices
also conducted CLE sessions in Law Week and Seniors Week to older
people in their communities in conjunction with their local libraries,
at the suggestion of OPLEU. OPLEU itself delivered CLE to public
librarians from across NSW at the Librarians’ Forum in Sydney in 2009.
Another joint venture was the delivery of regular legal information
services organised and promoted by the City of Sydney Council, and
delivered by OPLEU. Three forums were organised for English
speakers, followed by eight sessions for Mandarin– and Cantonese–
speaking older people. OPLEU has presented two CLEs in partnership
with the Elizabeth Evatt CLC and the Lower Blue Mountains
Neighbourhood Centre and two in partnership with Kingsford Legal
Centre. Professional development sessions delivered to CLCs and
LANSW are described in section 5.7.
While the majority of the CLE were initiated by OPLEU, some sessions
were delivered in response to external requests. Requests are assessed
having regard to potential impact, including, but not limited to, likely
attendance rate.51
5.5.2 Regional Forums

Through its liaison with the Cooperative Legal Service Delivery (CLSD)
program, OPLEU became aware of the need for and then delivered
three large community legal information forums in regional NSW on
legal issues for older people, reaching an estimated 265 older people.
Each forum was promoted and supported by the CLSD partners in those
areas. OPLEU drew on the local knowledge of CLSD partners in
organising the venues and other administrative aspects.
In the Northern Rivers (Ballina and Tweed Heads), the forums were for
older people considering buying or selling relocatable dwellings in
residential parks. They were held in conjunction with the Lismore LA
office, the Northern Rivers Tenancy Advice & Advocacy Service and the
NSW Tenant’s Union. Sixty–five people attended the Ballina forum and
51

Examples of sessions drawn from evaluation sheets sighted by the Reviewer in the
period September 2008 to January 2009 (including the numbers who completed such sheets) are
Rooty Hill Older Women’s Network (8); Roy Williams Activity Centre Redfern (12);
Drummoyne Community Centre (3); Greenacre Neighbourhood Centre (6); Macquarie
Diversity Services Inc (10); Reg Murphy Activity Centre (3); Padstow Bowling Club (3).
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110 attended the one in Tweed Heads. In Broken Hill and the South
Coast (Bega and Batemans Bay), the topics covered were Planning
Ahead and Family and Finance. Fifty people attended the forum
in Broken Hill and 40 people attended the South Coast forums.
The Broken Hill Forum targeted community workers on the first day
and community members on the second. Legal advice to individual
attendees was available after each forum.
5.5.3 Evaluation

OPLEU distributed an Evaluation Form to attendees at some CLE and
forums in the period September 2008 to January 2009. An analysis of the
data in the completed evaluations from two of the forums was carried
out by OPLEU. The analysis for the larger forum at Tweed Heads was
based on 43 completed forms and indicated that:
• The majority of attendees found out about the forum from the
newspaper (53.3%) or from a flyer (13.3%)
• In response to the question: Did the talk change your understanding
of the law or your legal situation? 79.5% of respondents chose the
response: It improved my understanding a lot and 20.5% chose:
It improved my understanding a little.
• In response to the question: How clear was the information given by
the presenter? 88% of respondents chose the response: Very clear
and 12% chose: Fairly clear.
• Of the two respondents who thought that the talk could be made
better, the following additional comments were made:
Maybe a bit more time
Don’t talk too fast; her voice became indistinct through the
microphone
Presenter spoke too fast–sound system left her voice very
difficult to hear;
More time
• In response to the question: How useful did you find the handouts?
47% of respondents chose the response: Excellent and 53% chose:
Good.
The persons to whom face–to–face advice was provided after the forum
were also asked to complete a short evaluation of the advice received
about their legal situation. Of the 17 respondents, 82% responded that
the advice given was very clear and 18% that it was fairly clear.
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In a similar evaluation at the Ballina forum, all seven respondents
indicated that the advice was very clear.
OPLEU intends to distribute Evaluation Forms to attendees at future
Forums and to review the questions asked to see if the information
sought can be more useful in the planning of future CLE. The OPLEU
does not intend to distribute evaluation sheets at CLE sessions.
The Reviewer saw eight unsolicited commendations of OPLEU CLE in
correspondence to LANSW. OPLEU has received repeat CLE requests
from a number of agencies and the demand for brochures is high: see
section 5.6. Feedback from stakeholders who have participated in joint
CLE with OPLEU was positive: LawAccess; COTA; Kingsford Legal
Centre; Elizabeth Evatt CLC; LIAC.52
5.5.4 The Most Effective Approach

Based on the Reviewer’s consultations for the Review, the following
approach to CLE, most of which is already exemplified in the work of
OPLEU to date, appears to be the most effective:
a) Researching the target groups and drawing on research already
conducted by other agencies and experts to establish the nature,
location and unmet legal needs of the client group and the
particular barriers faced by that group (e.g., a low level of
literacy; a stigma about seeking to access LA because it is “only
for poor people;” a reluctance to litigate against a family member;
a reticence to discuss finances); the kind of media accessed by
that group and the media with the widest circulation to the target
group; the relevant service providers to that group; “free” media
opportunities through writing a short article or being interviewed
on local radio about a planned CLE;
b) Establishing which non–legal or legal service providers are
already providing or are planning to provide, outreach to the
target groups, with a view to securing opportunities to present
CLE in an existing program as a partner or to ask those providers
to promote OPLEU in their programs e.g., both LawAccess and
COTA have such plans in train for next year for different groups,
perhaps in partnership with Alzheimer’s Australia, which
undertakes some regional outreach.
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Meeting with W. Elder on 10.11.2009; Meeting with A. Elias on 12.11.2009; Meeting
with A. Hartree16.11.2009; Telephone conversation with M. Osborne 9.11.2009; Meeting with
S. Walden and J. Buckley 1.12.2009; Meeting with M. Osborne on 15.12.2009.
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c) Identifying a well–networked local contact through the CLSD, LA
regional offices, LawAccess, CLCs etc. who can identify the CLE
relevant to that particular community and local CLE
opportunities; such as Carers’ Week, which allow OPLEU to
become part of an existing local program and the possibility of
presenting on one day to service providers and on a second day
to a large public gathering.
d) Establishing when and where the various service providers to
a particular target group intend to meet in a central location
(e.g., an annual conference or an inter–agency quarterly) so that
a large audience of community workers from various agencies
can be efficiently accessed in one location in one session; e.g., the
forums for agencies providing Home and Community Care
(HACC); the Annual Conference of ADAC. Such audiences have
potentially wide impact because those present will in turn
promote the OPLEP to their clientele.
e) Establish from the various service providers when and how its
clients can be most effectively and cost effectively accessed in a
central location; and whether there are opportunities to access its
clients in a program that features other relevant agencies;
e.g., a seminar for older people hosted by Centrelink or Local
Councils or a local service group such as Legacy. Programs
featuring a range of speakers have wider audience appeal,
increasing attendance. COTA is planning a series of lunch time
CLE sessions which may provide an opportunity for either
OPLEU or OPLS to present CLE if the target group is that chosen
by OPLEU;
f)

Estimate the number and type of participants and the potential
impact of the CLE, before committing to CLE; if in doubt, make
the audience number a pre–condition of assistance and re–check
the situation before making a firm commitment to proceed;

g) Link delivery of CLE to post CLE provision of legal advice to
individual participants and promote this aspect when advertising
the CLE;
h) Consider whether LANSW needs to undertake promotion of the
CLE to ensure that the attendance matches the effort involved
(or whether the advertising of the host service alone is likely to be
sufficiently effective) and, if so, seek advice from a local contact
as to the most cost–effective advertising means; reliance on the
requestor for promotion may not work if the host is not fully
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committed and engaged; an article in the local media may be a
cost–effective promotion method, depending on the client group;
provide a brief outline of the issues so that the local promoter has
some material to work with;
i)

When delivering CLE, remember that “less is more”: provide
information in an accessible way in small amounts with visual
aids, such as power point presentations featuring pictures; and
use anecdotes and case studies, as people identify with these;

j)

Leverage off other agencies’ expos, cultural festivals and similar
events; e.g., by arranging for OPLEU brochures to be placed in a
sample bag issued by a related service provider at a Retirement
Expo or the Royal Easter Show;.

k) Capitalize on leads and contacts identified by other agencies
currently doing CLE outreach as a core activity; such as
LawAccess;
l)

Include editorials in publications such as The Senior and
Centrelink News for Seniors as these are free and potentially
reach a wide audience; and interview opportunities on SBS
Radio’s Homereach Program, which is said to have an audience
of 212,000.

m) Assess the impact after each session or program before deciding
to deliver more sessions to that audience taking into account
participant feedback; host agency feedback; partner feedback;
composition of the audience; numbers in attendance; travel and
preparation time required; cost of promotion and advertising;
other opportunities available; alternative means of reaching that
audience e.g., radio; editorial; expo;
n) Assess the potential impact of all proposed or requested CLE
against the investment of time and resources required;
o) Promote the OPLEP partnership between TARS and LANSW and
the role of LawAccess as the entry point to the system.
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5.6 Resources
Commencing in 2008, with assistance and advice from the LANSW
Publications Unit, OPLEU produced a set of seven plain–language
brochures on key legal issues for older people and a poster promoting
the LawAccess service, the latter in collaboration with COTA. The front
cover of each brochure in the set and the poster are reproduced below.

Figure 1. OPLEU suite of brochures and poster

The topics include helping family financially, grandparents and the law,
pension issues, granny–flat arrangements, violence and abuse, advance
care planning and a brochure for Aboriginal grandparents and carers.
These resources were developed to support CLE and to highlight the
issues identified in the casework of the OPLEU and the Family Law
Division and issues identified by key organizations in the aged sector as
being of concern to older people. The topics reflect the frequent
instances of elder financial abuse in the casework: see section 5.3.
The Aboriginal brochure will support CLE for Aboriginal grandparents
and carers.
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The brochures constitute high quality attractive publications, written in
an engaging style with information presented in a readily
comprehensible format as a series of questions and answers and citing
examples from real case studies with which older people can identify.
OPLEU sought and obtained comment on drafts of the brochures from
the Aged Care Alliance, the Grandparents Alliance of COTA, and the
NSW Aboriginal Care Gathering Committee. LANSW and COTA
arranged the photographs used. The content of the brochures has been
reviewed prior to each new print run to retain their currency and
accuracy. This practice is to be commended as it maximises LANSW’s
initial investment in the creation of the brochures: otherwise, the value
of them will diminish over time.
The brochures are available as printed copies and can be ordered on–
line. Five of the brochures were subsequently produced as Audio CDs.
Audio cassettes address some of the barriers to access faced by older
people: low literacy; English not the first language; sight impairment.
A boxed set containing all five CDs is available in NSW public libraries,
including copies in Mobile Home Lending Service Vans. The brochures
are also displayed in all public libraries, including in the 70 LIAC
information stands. Individual CDs are available free from LANSW.
Three of the brochures have been translated into Chinese, Greek, Italian,
Vietnamese, and Arabic. An audio cassette in Vietnamese is in the
planning stage.
During consultations, the Reviewer was informed that the brochures
have been well received by community workers and community
members alike due to their tone, accessibility, content, and layout.
LawAccess and TARS include the brochures in their stands and
promotion packs at Expos and have observed the positive response.
The brochures and CDs are extremely popular and have been ordered
on multiple occasions by a range of service providers. Due to the level of
demand, the original print run of the first five brochures in October 2008
(25,000) had to be repeated in December 2008 and in mid–2009 with
a further 25,000 on each print run.53
They are among the most popular of LANSW’s on–line resources.54
In the period 1 December 2008 to 18 November 2009, 1,584 on–line
53

Email from M. Jakich to R. Gray 30.11.2009 5:22 PM.
Meeting with W. Elder of LawAccess on 10.11.2009; Meeting with A. Hartree of
Kingsford Legal Centre on 16.11.2009; Meeting with R. Jones of TARS on 22.10.2009; Email
from H. Campbell of Redfern Legal Centre 19.11.2009; Meeting with M. O’Halloran of WRC
on 19.11.2009; Meeting with S. Walden and J. Buckley of LIAC on 1.12.2009; Meeting with
M. Jakich of LANSW 24.11.2009; Meeting with M. Osborne of Elizabeth Evatt CLC on
15.12.2009.
54
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orders for brochures and CDs were received. In addition, approximately
5,000 brochures (each title) and 500 CDs (each title) were ordered
directly from the Publications Unit of LANSW.55 The on–line orders
came from, inter alia, councils, libraries, State and Commonwealth
Departments, community groups (e.g., War Widows Guild, Greek
Welfare Centre), courts, charities, hospitals, medical centres,
neighbourhood centres, financial counsellors, disability services,
women’s resource centres, TAFES and colleges, Relationships Australia,
family relationship centres, CLCs, LA offices, aged care homes, private
practitioners.56
The popularity of the suite of brochures and CDs in libraries and other
community organisations is significant given the Taskforce Report that,
of the 50% of people who seek legal assistance for a legal issue, only 12%
sought advice from traditional legal services. The majority of people
first seek assistance from non–legal sources, including friends, relatives,
non–legal professionals (doctors, accountants, counsellors, or
psychologists) and government.57 This finding has implications for the
way in which each of LANSW and TARS promotes its services and the
services of each other.
Multiple copies of the brochures have been made available to other
agencies, such as LawAccess and COTA, and have been used in their
promotions and CLE. The brochures have been actively promoted to
LA staff via Verbals, the staff newsletter, and the website and to the
profession via the Law Society Journal.
The brochures clearly meet the Taskforce’s emphasis on accessible and
relevant information that is both informative and preventative. The
value of the brochures is evident in the interest it has created in other
agencies and interstate. For example Seniors Rights Victoria has sought
permission to use the content and style of these brochures as a model for
the production of similar brochures in Victoria; Wirringa Baiya
Aboriginal Women’s Legal Centre has sought permission to use
information from the brochures in a reprint of their publication “Little
Black Book for Strong Black Women,” and LA Western Australia has
sought permission to substantially reproduce the brochure “Are you
a grandparent?” (with appropriate acknowledgement).58 The Women’s
Domestic Violence Court Advocacy Program has undertaken to
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Email from D. Pontes to R. Gray 20.11.2009 11:57 AM.
Email from D. Pontes attaching report from Publications Unit of LANSW 20.11.2009.
57
Taskforce Report, pp.16–26.
58
Draft Report to PPF op cit.
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translate the brochure on violence and abuse into five community
languages.59
The brochures have been an effective promotion tool, a valuable adjunct
to CLE by OPLEU, OPLS and by other agencies60 and a means of
building capacity in others to raise awareness of legal issues. There is no
equivalent set of resources in NSW. The brochures represent a highly
cost–effective use of the limited resources of the OPLEU, which has
successfully leveraged off the expertise of the LANSW Publications Unit
and the expertise of non–legal stakeholders.
Stakeholders were enthusiastic at the prospect of more brochures of this
kind. Kingsford Legal Centre suggested a brochure on the
responsibilities of those who accept PAs and EGAs (e.g., the issue of
conflict of interest, which is not well understood). OPLS suggested
issues connected with second marriages.61 Stakeholders also suggested
that translations into further community languages and further audio
cassettes be developed after research to establish which format would
be most effective in that particular community. COTA and LawAccess
both indicated that low literacy levels in some CALD communities
render written promotional material of little use. LawAccess is willing
to share its research on CALD groups gained while formulating its
CALD Communication Strategies.
The selection of topics for future brochures should also have regard to
the five brochures which the Older Women’s’ Network plans to release
in the first quarter of next year on granny flats, guarantors, loans and
gifts, lesbian issues (“Over the Rainbow”) and second marriage issues
(“Love at Last”).62
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Greek, Italian, Chinese, Arabic, and Vietnamese: Meeting with K. Cameron
27.11.2009.
60
For example, the brochures have been used in CLE by LIAC for public librarians.
61
Meeting with W. Elder of LawAccess on 10.11.2009; Meeting with A. Hartree of
Kingsford LC on 16.11.2009; Meeting with Mr Newell, Ms Small, and Ms Chaperlin
11.11.2009.
62
Meeting with S. Field on 24.11.2009.
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The Reviewer recognises that there is a cost involved in the production
of further brochures and audio cassettes (both in OPLEU and
Publications Unit staff time and in LANSW production costs) and
considers that their impact warrants investment of the significant
resources required. The Reviewer also recognises that there is a cost
involved in the continual review and updating of the existing brochures
and cassettes. If resources are not available for new resources, the
Reviewer commends continual review of the existing brochures and
cassettes to maintain their currency and relevance, so that LANSW’s
initial investment in them is maximised. Accordingly, it is
recommended that:
#11. OPLEU continues to periodically review and update its
brochures and audio cassettes on legal issues affecting older
people and, subject to resourcing, OPLEU develops further
brochures in similar format to its existing suite, drawing on input
from stakeholders.

OPLEU is currently collaborating with the Benevolent Society of NSW
on an updated version of an existing Society publication that deals with
topics relating to planning for later life. The Society will benefit from
OPLEU’s input as to content. Both the Society and OPLEU will benefit
from co–branding and co–promotion of the publication, which will in
turn further promote the OPLEP. This collaboration, like those referred
to at the outset, are consistent with the Taskforce’s emphasis on
collaboration between legal and non–legal agencies to position legal
information where it is most likely to be accessed by older people.

5.7 Capacity Building
From its launch by the Attorney–General in April 2008, OPLEU
promoted the OPLEP to LANSW solicitors as a resource available to
assist them in cases involving older persons. Promotion occurred via the
staff newsletter Verbals, the intranet, and face–to–face sessions. In the
first Verbals article, OPLEU requested LA solicitors to advise of cases
involving older people and offered minor assistance, CLE, and resources
to LA solicitors. OPLEU has prepared articles for Verbals on five
occasions.
Through its casework and CLE over the past 18 months, the OPLEU has
built up specialist expertise in Supreme Court litigation concerning
fraudulent mortgages, claims on the Torrens Assurance Fund, and
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resulting and constructive trusts. This requires specialist knowledge,
especially of property law. As a result, OPLEU has been used as a
source of advice on older persons’ legal issues by regional and other
LANSW solicitors; such as solicitors on the civil advice roster and in the
Mental Health Advocacy Unit and by CLC solicitors, including solicitors
from OPLS. It has received calls from solicitors requesting advice or
minor assistance with particular matters, or wishing to refer a client to
it. Typical examples are enquiries about wills and probate; the Aged
Care Act and RV legislation.
OPLEU gave a presentation to the Community Legal Education
Workers Group at the Combined CLC Group Quarterly about the CLE
work it does, how to effectively provide CLE to older people, and how it
can resource and support CLCs to do CLE for older people in their
communities or work collaboratively with CLCs to do so. As a result,
on three occasions the Kingsford Legal Centre, in partnership with one
of the local neighbourhood centres, organised a legal information forum
for older people and requested that a solicitor from either OPLEU or
OPLS, present a topic. The Illawarra Legal Centre also planned a series
of workshops to older community members on the topics covered in the
OPLEU brochures. OPLEU has delivered CLE at individual CLCs
e.g., the Marrickville Legal Centre session on Elder Financial Abuse and
Incapacity and Decision Making; and in partnership with the Elizabeth
Evatt CLC. One metropolitan CLC consulted was not aware that OPLEU
conducted casework: there may be a need for more promotion of this
service to some CLCs.63
OPLEU has organised training for LA and CLC solicitors on dealing
with capacity issues, elder financial abuse, equitable remedies, and
recent changes in the NSW law of Wills and Estates. The latter has
undergone significant change as a result of the transition to uniform
succession laws throughout Australia. OPLEU organised training on the
first two parts of the new legislation, being the Succession Act 2006 and
the Succession Amendment (Family Provision) Act 2008.
OPLEU has identified that the most effective way to reach a large
number of LANSW solicitors is face to face at centrally organised events
such as LA Divisional conferences: regional and greater metropolitan
solicitors attend these in large numbers as an efficient way to address
Mandatory CLE requirements. Most recently, the Civil Law Conference
on 12 and 13 November 2009 featured sessions on fraudulent mortgages
by an OPLEU solicitor and sessions on clients with diminished capacity
63

Consultation with Redfern Legal Centre on 17.11.2009.
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and recent decisions concerning end of life issues, capacity, and future
directions of the law in those areas. CLC solicitors are also invited to
attend LA NSW professional training at no cost and TARS’ solicitors
have availed themselves of this opportunity.
To some extent, OPLEU has also resourced LA lawyers to conduct their
own CLE session to older people in their communities, including
providing them with a list of resources that can be used and distributed
at CLE sessions.
The Reviewer considers that future priority should be accorded to
providing more structured training to staff in LANSW Regional offices
so as to equip them with the skills, confidence, and material to present
to service providers and community groups in their own communities.
This would maximise the impact of CLE, given the limited resources
available to the OPLEU for CLE and the time required for regional
visits. Such an approach would require the OPLEU to produce several
session plans, which the regional LA solicitors could use to present
locally a session of 30–45 minutes duration. The OPLEU could adjust its
own CLE session plans for this purpose. The session plans could be in
dot points and cross–referenced to the existing resources, particularly
the suite of brochures, the TARS brochure and other useful information
sources. The OPLEU could include some case studies or refer to the case
studies in the brochures; and would need to give some tips on delivery
mode for older people; e.g., timing, accessible venue with hearing loop;
good acoustics. The material could be published on the intranet.
The Taskforce recommended that the Attorney–General’s Department
initiate discussions with legal service providers to explore options for
improving service delivery through new technology.64 A cost–effective
method of delivering training to staff in LA regional officers is via web
conferencing. This enables a LANSW officer in any regional office to
access a trainer in head office (HO) while sitting at their desktop.
Officers in several different locations can be trained simultaneously by
one officer located in HO. LANSW also has available to it free AVL
which can be used by a trainer to access a larger audience in a single
regional location.65
In the context of further professional development for LANSW and CLC
solicitors, Ms Field indicated during consultation that in 2010 she, in
collaboration with a Registered Training Organisation, intends to
commence the roll out of a series of four modules on Elder Law for legal
64
65

Recommendations 6.4 and 6.8, p.163.
Meeting with Ms K. Cameron 27.11.2009.
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practitioners. Each module will be delivered in a one–day seminar and
will include a self–testing section and extensive references to resources.
The modules will deal with the following topics: Substitute Decision
Making; Accommodation; Financial Issues; Elder Law Mediation. These
modules will provide a further source of professional development for
LANSW and CLC solicitors, which will better equip them to deliver
CLE and legal services to older people. Participation of LANSW and
TARS staff in this further professional development is encouraged.66
Accordingly, it is recommended that:
#12. OPLEU accords priority to capacity building in LANSW regional
offices, utilizing web conferencing or audiovisual link technology
where appropriate.

5.8 Cross–sectoral Initiatives
The Taskforce recommended a national coordination group to facilitate
strategic decision making across the legal assistance system and to
identify opportunities for collaboration, particularly aimed at promoting
prevention and early intervention strategies. The Taskforce stated that
the group should promote joined up services for clients by
strengthening linkages and cooperation between the legal assistance
sector and other service sectors.67
OPLEU has devised and implemented two cross–sectoral initiatives to
increase access of disadvantaged older people to legal services and
promote early intervention in situations that have the potential to
develop into serious legal problems if left unaddressed. Both involve
collaborative partnerships between legal and non–legal service
providers. This has proven to be an effective approach because the non–
legal service providers have ready access to a large pool of needy older
people, many of whom are not aware of the importance of legal services
(e.g., making a will, appointing a power of attorney and an enduring
guardian), not readily able to visit a lawyer (due to mobility or health
issues) and/or disinclined to see a lawyer due to the expense involved.
The non–legal services are ideally placed to identify the needy clients,
promote the legal service to them, facilitate the contact between the
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Meeting with Ms S. Field 24.11.2009.
Recommendations 11.1and 11.2, p.170.
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clients and the legal service providers, and provide the necessary
follow–up. Each partnership is described below.
5.8.1 Planning Ahead Project

The first initiative, The Planning Ahead Pilot Project, commenced in
May 2009 and involves collaboration between the OPLEU, the Law
Society of NSW, and two ‘host services,’ the Benevolent Society and
Central Coast Case Management Services. The host services receive
funding to assist clients to continue to live independently in the
community. When approached by the OPLEU, the services agreed to
use some of their funding to enable their clients to obtain Wills,
Enduring Powers of Attorney (EPA), Appointments of Enduring
Guardianship (AEG) and Advanced Care Directives (ACD) from private
solicitors at pro bono or discounted rates.
The partnership is a three–way collaboration that works as follows.
Firstly, the host service, through its caseworkers, identifies clients who
need legal services, provides them with information about the legal
services available, and offers to arrange an appointment with a solicitor,
either at the office of the host service or at the client’s home. The clients
typically have complex needs e.g., health issues, poor accommodation,
limited mobility, frailty, low literacy, financially disadvantaged as well
as legal issues. Secondly, the legal service providers attend the office of
the host or the home of the client one day each month to provide legal
services to the clients for whom the host service has made
appointments. Legal services provided are of two types. A suitably
qualified and experienced private practitioner draws up Wills, EPAs,
AEGs, and ACDs and charges a heavily discounted rate.68 A LANSW
solicitor provides free legal advice in other areas of law, such as
personal injury claims, family law, and potential financial abuse by
family members. If appropriate, the LANSW solicitor arranges referral
to other solicitors. Clients are visited in their homes with the client’s
caseworker where they lack the mobility to attend the host service.
The clients require a great deal of time, so only four appointments are
made per day.
Prior to commencing delivery of services, OPLEU approached the
relevant regional law societies to identify a suitably qualified
practitioner, devised a Memorandum of Understanding for the three
participants, developed guidelines for home visits, information for
clients, appointment sheets and checklists and conducted training for
68

$220 for a Will, EPA, and EGA. The Benevolent Society subsidises clients who
cannot afford to pay for the service.
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staff of the host services. These staff have a crucial role in identifying
potential clients in need, preparation of the client through provision of
oral and written information and arranging the appointment and follow
up with the solicitors post–appointment. The host service has an
agreement with each client pursuant to which copies of relevant legal
documents (such as a Will or EPA) are placed in the client’s case file and
the existence of the document is noted on its database.
In addition to caseworker promotion “on the ground,” the Project was
promoted by the Benevolent Society in its Newsletter The Arena, by
media release, by the Law Society in three of its monthly journals, on the
Australian Aging Agenda website, and by a joint OPLEU/Benevolent
Society presentation at the 2009 Annual NSW Community Options
Conference.
The Project was informally evaluated after three months of operation by
the OPLEU, at which time the LANSW lawyers had given advice to five
clients and the private lawyers to nine clients. Feedback was obtained
from some of the clients, the host services and the private lawyers
involved. All considered that the Project was providing a valuable
practical service and should continue because it accesses hard–to–reach
clients who would otherwise not receive legal assistance; achieves
positive outcomes for clients encouraging independence, autonomy and
peace of mind; avoids serious legal issues for clients (e.g., if a client loses
capacity or becomes seriously ill, the host service would otherwise need
to make an application to the GT); and acts as a resource for case
managers.69
Some administrative changes were made as a result of the informal
evaluation: for example it was decided to operate the project in
Woy Woy every two months rather than monthly; and the need for case
managers to follow up with LANSW and the private solicitors as soon
as possible after the first appointment to obtain information and
necessary documents for the client’s file and make a further
appointment if needed, was reinforced.70 As a result of the evaluation,
it was decided to extend the Project to Dubbo, Wagga Wagga, and
Western Sydney, after expressions of interest were received from host
services in Dubbo and Penrith and from an interested private
practitioner in Wagga Wagga.
69

Meeting with F. Houldsworth and C. Crellin of Benevolent Society on 26.11.2009;
Email from L. Finestone to R. Gray 11.11.2009 9:37 AM; PowerPoint Presentation on Planning
Ahead Project 24.8.2009 prepared jointly by OLEU and Benevolent Society.
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Draft Report to PPF op cit; Meeting with L. Finestone 6.11.2009; Email from
L. Finestone to R. Gray 11.11.2009 9:37 AM; Power point presentation titled Planning Ahead
Project 24.8.2009.
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At consultation the Benevolent Society representatives were highly
supportive of the continuation and extension of the Program because
they see clear evidence of need amongst their clientele: they stressed
that the type of clientele being serviced by this Program can only be
serviced face to face and that the Program is successful because it is
flexible, “driven” by the caseworkers who see a real need for it,
administratively supported and funded by the Society and because the
legal service is accessible, responsive and staffed by legal practitioners
who are trusted, appropriately qualified and prepared to invest the time
needed.71 They indicated that the Society’s future strategic direction is to
focus on enabling older people to remain in the community (rather than
enter a RV or AGF) through personal care and case management in their
homes. They intend to promote the Program to another part of the
Society in Sydney which deals with about 200 clients on Community
Assistance Packages, many of whom they assess as financially
disadvantaged and needing legal service of the kind provided under
this Program. They also indicated that the Society has potential clients in
need of the Program in Community Options at Bondi, Allambie and the
Nepean, should there be an opportunity to extend the Program.
5.8.2 Legal Pathways for OP Pilot

The second initiative, the Legal Pathways for Older People Pilot Project,
is a collaboration between OPLEU, COTA, TARS/OPLS, and the Law
Society. COTA is a well–known and reputable “first port of call” for
information and independent advice for older people. In the latter part
of 2009, COTA received 80–100 enquiries per month, approximately
30%–40% of which were legal enquiries. COTA currently refers legal
enquiries to LawAccess, OPLS, or OPLEU. COTA will make available its
premises in the city (a short distance from Town Hall Station) for a half
day each month so that LANSW and OPLS solicitors and three private
solicitors who are members of the Law Society Elder Law and
Succession Committee (acting pro bono or at very modest flat–fee rates)
can attend there to assist COTA clients. The private practitioners were
identified through the Law Society as a result of a request by
Ms Finestone.
The assistance provided will comprise legal information, legal advice
and assistance in civil and family law from the LANSW and OPLS
solicitors (particularly matters involving grandparents), preparation of
Wills, EPAs and AEGs by the private solicitors and referrals to other
71

Meeting with F. Houldsworth and C. Crellin of Benevolent Society of NSW on
26.11.2009.

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
85 of 182

Review of Older Persons Legal and Education Program

legal services where appropriate. Persons with a Health Care Card will
be eligible to access the service. This extends the service to some self
funded retirees (those in receipt of a part pension): COTA considers this
to be an important increase in accessibility as self–funded retires are
often excluded from free or discounted services, even though their
income is not much more than persons in receipt of a full aged
pension.72
The cost for preparation of a Will is to be a flat fee of $50.00 with a
discretion to reduce the fee if the circumstances warrant it. The private
solicitors have elected to donate their fees to COTA to cover the ongoing
administrative costs of the project. LANSW will train COTA staff, who
will then take bookings for legal appointments. COTA, LANSW, and
OPLS will promote the Project, which will be launched via an
Information Forum in Seniors Week in 2010. After a three–month trial,
the Project will be reviewed. It is anticipated that this “one stop shop
pro bono” approach will have great appeal for older people and that
older people are far more likely to take up the offer of free legal advice
in the COTA environment in which they feel comfortable (COTA being
considered an advocate and a support) than to proactively seek their
own legal advice. At consultation COTA indicated that the Pilot may
attract that section of its client base who would not approach LANSW
independently, either because of the view that it was “only for poor
people” or because there was a perceived stigma around seeking legal
aid. COTA expressed great enthusiasm for the Pilot.73
COTA intends to keep data relating to those persons who sought advice
to the service and were not eligible for it: this information will assist in
the evaluation to address whether the eligibility criteria can be extended
to accommodate this group.74

72

Meeting with A. Elias of COTA 12.11.2009.
Legal Pathways for Older Persons Briefing Paper L. Finestone; Meeting with
L. Finestone 6.11.2009; Meeting with A. Elias of COTA 12.11.2009.
74
Meeting with A. Elias of COTA 12.11.2009.
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5.9 Law Reform and Policy
OPLEU contributed to law reform and legal policy developments
through:75
• Contributing case studies drawn from case work to a submission
prepared by LA NSW for the National LA response to the National
Human Rights Committee consultation on human rights in
Australia.
• Contributing to the submission responding to the
recommendations of the House of Representatives Standing
Committee on Legal and Constitutional Affairs “Inquiry into Older
People and the Law” Report, via membership of the NLAF Older
Persons’ Working Group.
• Input into the Violence Against Older Women Strategy developed
by the NSW Older Women’s Network. The strategy was to
contribute to the development of a NSW and Commonwealth Plan
to Reduce Violence Against Women.
• Endorsement of a paper developed by the gay, lesbian, bisexual
and transgender Health Alliance on “Same Sex Law Reform and
Pension Changes: The Case for Savings Provisions and Other
Transitional Arrangements.” The paper raised concerns about the
impact on elderly same sex couples of the proposed changes to
social security legislation recognising people in a same–sex de
facto relationship as partnered for Centrelink purposes.

5.10 Promotion
OPLEU has undertaken significant promotion of itself and TARS/OPLS
as part of its focus on building a profile within the aged sector. Any
promotion of OPLEU includes reference to OPLS.76
The launch of the OPLEP was attended by the NSW Attorney–General
and well attended by representatives of other legal and non–legal
agencies. OPLEU has used its strong relationships with other key legal
and non–legal agencies and has enlisted them in its promotional efforts.
In particular, it has benefitted from the activities of the LawAccess NSW
Project Manager – Regional Outreach who is responsible for
implementing that agency’s Older Persons’ Communication Strategy.
75
76

Draft Report to PPF op cit.
Meeting with L. Finestone 6.11.2009.
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That officer has used every opportunity to promote the OPLEP,
particularly to CALD seniors groups and service providers. Through its
contacts in CALD communities, LawAccess facilitated OPLEU having
articles published in the Italian newspaper La Fiamma and In Contatto,
the quarterly Italian newsletter distributed to 4,000 homes in NSW.
LawAccess and has distributed the OPLEU brochures and poster at their
information sessions and outreaches.
In collaboration with the LANSW Publications Unit, OPLEU has used
local paid and free print media, radio, and TV, to publicise CLE events
and secured editorials in some of the local newspapers. OPLEU has
written, or been interviewed for, inter alia, articles published in the
Independent Retirees Magazine, the Guild Digest (War Widows Guild of
Australia), the Southern Courier, the Older Women’s Network newsletter
and The Senior. In December 2009, an article on free specialist legal
services for older Australians will be published in Centrelink News for
Seniors, which is sent to 2.8 million Australians each quarter, and made
available in 16 languages and in audiocassette.
OPLEU has worked with the Program Manager – Cooperative Legal
Service Delivery Program (Strategic Planning & Policy, LANSW) to
promote OPLEP at all the CLSD regional meetings. It has also used key
interagency groups such as the Aged Care Alliance, NSW Aboriginal
Care Gathering Committee, and the Grandparents Alliance of COTA
NSW to promote the OPLEP.
In collaboration with COTA and the Attorney–General’s Department,
OPLEU created a poster highlighting the availability of free legal advice
for older people from the LawAccess telephone service on the topics
identified in the casework and CLE as being of concern; e.g.,
Grandparent Issues; Wills and Powers of Attorney; Loans or gifts to
family; Granny flat arrangements; Housing and accommodation.
The poster was widely distributed by COTA and other service
providers. LawAccess was chosen as the focus because its role is to
provide telephone legal information and advice to persons all over NSW
and to refer calls to OPLS, TARS, OPLEU, LANSW, and other relevant
service providers.
The success of the OPLEP suite of brochures as a promotional tool and
resource for CLE has been described in section 5.6. OPLEU has arranged
five articles for the LANSW staff newsletter, Verbals. One internal
consultation suggested that it would be timely to include an article on
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TARS OPLS in the regular section of Verbals that features the CLCs
program.77
The LANSW website promotes the OPLEP. The website has a section on
the OPLEU in the “Specialist Services” section of the website. This
section refers to the partnership with TARS and contains a link to TARS.
The section refers to some but not the entire suite of brochures and
audiocassettes relating to legal issues affecting older persons. In the On–
line Publications section of the website, all brochures and audio
cassettes are listed. The website does not refer to the cross–sectoral
initiatives in which OPLEU is engaged. It is recommended that:
#13. The OPLEU section of the LANSW website be updated to
refer to:
• cross–sectoral initiatives in which OPLEU is engaged and future
projects to be undertaken
• all relevant brochures and audiocassettes
• a link to the LANSW On–line Publications.

5.11 Working with Others
OPLEU has worked with many organisations that provide services to
older people in NSW to raise the awareness of older people about legal
issues that affect them and where to obtain free legal assistance. Key
organisations include LawAccess NSW, COTA, LIAC, and the City of
Sydney.
5.11.1 LawAccess

LawAccess, OPLEU, and OPLS have developed an effective partnership
from the commencement of the OPLEP. This is a performance indicator
for the LawAccess Communications Strategy for older persons.78
This partnership has involved:
• referral of clients to OPLS and LANSW: LawAccess is unable to
assist all callers as many fall outside LawAccess Guidelines for the
giving of legal advice and the number of calls received exceeds the
capacity of its staff. Apart from OPLS, OPLEU, OPTS and a couple
of the CLCs, there are no other legal services provided specialist
77
78

Meeting with Ms J. Lovric 24.11.2009.
Meeting with Ms M. Zahra and Ms W. Elder of LawAccess on 10.11.2009.
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advice to older persons. LawAccess is a major source of referrals to
specialist CLCs such as TARS and to LANSW.79
• promotion by LawAccess Outreach of OPLS and OPLEU and
distribution of its brochures at CLE and promotions
• use by LawAccess staff of the OLEU brochures to educate and
inform themselves and clients about legal issues affecting older
people
• sharing by LawAccess Outreach with OPLS and OPLEU of
information relating to its networks and of fruitful CLE
opportunities and introducing OPLS and OPLEU to well–
connected contacts
• provision of training to LawAccess staff and identification by
OPLEU of legal issues affecting older persons so that LawAccess
could train its customer service officers and legal officers
• conduct of joint CLE for service providers in regional NSW
• As noted in section 5.6, OPLEU produced a poster, in collaboration
with COTA, promoting the availability of free legal services for
older people in NSW via the LawAccess 1300 888 529 number.
LawAccess indicated that it views the partnership as mutually
beneficial, strongly supports the continuation of the OPLEP and is
willing to continue to contribute in the manner summarised above.
LawAccess is willing to share its Communication Strategies for CALD
groups and to meet with OPLS and OPLEU as needed.80 LawAccess
commended the OPLEU for its strategic approach and excellent use of
pre–existing networks to access older people and promote its services.
It commented favourably on the presence of OPLEU promotional
material in many libraries and its initiation of partnerships with non–
legal service providers to enhance service delivery.81
5.11.2 COTA

COTA, OPLEU, and OPLS have enjoyed a close and productive
relationship and COTA is highly supportive of a continuation of the
OPLEP.82 As noted, COTA had input into and widely distributed the
resources produced by OPLEU; is involved in and enthusiastic about

79

Statistics on referrals from LawAccess to OPLS and OPLEU were requested by the
Reviewer on 9.11.2009 but were unable to be provided by the date of publication of this report.
80
Meeting with Ms M. Zahra and Ms W. Elder of LawAccess on 10.11.2009.
81
Telephone conversation with Ms J. Pritchard on 27.11.2009.
82
Meeting with Ms A. Elias of COTA 12.11.2009.
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the Pilot Pathways Project; and frequently refers matters to OPLS and
OPLEU. The MLS is a member of the COTA Legal Response Working
Group, which has assisted COTA with law reform and policy
submissions, such as those relating to substitute decision making and
powers of attorney. COTA is strongly supportive of a collaborative
approach with the peak bodies in the aged sector as it finds it is cost
effective and avoids duplication.83 COTA is keen to involve OPLEU and
OPLS in future joint promotions, editorials, forums and CLE to its
constituencies and in future initiatives proposed, involving CALD,
Aboriginal groups and regional outreach (perhaps in partnership with
Alzheimer’s Australia); and to make available its 28–member Consumer
Forum to provide input into resources and proposed OPLEP
initiatives.84
5.11.3 Kingsford Legal Centre

Kingsford Legal Centre (Kingsford LC) became aware of the OPLEP
through hearing Ms Finestone address the CLC Quarterly Meeting of
the CLE Workers Network. As a result, Kingsford LC has, in
partnership with local agencies (the Neighbourhood Centre and the
Botany Council) organised three CLE sessions at which each of OPLEU
and OPLS have presented. Other speakers included representatives
from the Welfare Rights Centre (NSW), Kingsford LC and a private
solicitor who volunteers at the LC. On each occasion, the session was
well attended by a mix of community workers and community
members (about 70 on each occasion) and the sessions were well
received. Kingsford would like to be involved in more sessions of this
type. Kingsford uses the LA suite of brochures and includes them in
“show bags” distributed at promotions and in the display in its office.
Kingsford is very supportive of the need for the OPLEP and for a
specialist legal service that can act as a resource for the more generalist
CLCs: Kingsford is a generalist CLC with specialist expertise in
discrimination and employment law. Kingsford LC prepares PA and
EGAs for clients and will shortly trial sending clients a list of things to
consider when making a Will, so that the client will be better prepared
when attending a private solicitor.85

83

COTA, Combined Pensioners and Superannuants Association; NCOSS; Alzheimer’s
Australia; Older Women’s Network; Local Councils; National Seniors; Service organisations.
84
Meeting with Ms A. Elias of COTA on 12.11.2009.
85
Meeting with A. Hartree on 16.11.2009.
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5.11.4 LIAC

In section 5.5.1, the liaison with LIAC that led to the placement of
LANSW brochures and CDs in all NSW public libraries, delivery of CLE
to the Librarians’ Forum, and delivery of CLE in libraries with LIAC
during Seniors Week has been described. The Coordinator of LIAC
indicated that the OPLEP is a much–needed initiative, that the work of
the OPLEU in advocacy, resources, and networking was excellent and
that the high–level service delivery was essential to improving resources
and services to this growing segment of the population.86
The liaison with LIAC is particularly strategic since about 49% of the
population of NSW are registered library users and a significant
proportion of those registered are older persons; libraries are generally
centrally located and accessible, have strong links with their local
community and are a well–known meeting place used by a range of
community groups; mobile lending libraries are used by immobile and
frail aged people; librarians are often approached by older people for
assistance with legal problems and LIAC provides legal information via
its librarians in person and via its website to people all over NSW.87
LIAC itself is potentially a valuable source of referrals to LANSW and
TARS and a valuable source of legal information to which LANSW and
TARS can refer enquirers, and to which their own staff can refer.88
LIAC’s website includes the LANSW brochures and reference to free
legal services for seniors.89 LIAC expressed a wish to support the
OPLEP and indicated that it would welcome more contact with the
OPLS for that purpose. Accordingly, it is recommended that:
#14. OPLEU and OPLS maintain regular liaison with the
Coordinator of the Legal Information Access Centre at the State
Library of NSW for the purposes described in this Report.

86

Legal information is provided from a reputable source: legal advice is not provided.
Legal information is provided via telephone and in person from the State Library in Sydney and
in person by librarians at public libraries across NSW: Meeting with S. Walden and J. Buckley
on 1.12.2009; Email from S. Walden to R. Gray 2.12.2009 12:43 PM.
87
Ibid.
88
The State Library is a Deposit Library with access to a wide range of resources.
89
The Reviewer recommended that OPLS be added to the website on 4.12.2009.
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The purpose of the suggested liaison is to ensure that:
• OPLEP resources are promoted on the LIAC website and in NSW
public libraries and Mobile Lending Vans
• opportunities for CLE in NSW in public libraries, especially
regional CLE, are maximised
• the ability of libraries to promote CLE in libraries is maximised
• opportunities for referrals to and from LIAC and public librarians
are maximised
• staff have access to reputable and up to date legal information
resources and to legal research training opportunities.90
5.11.5 Interagency Groups

Solicitors from TARS and from OPLEU participated in each of the
following:
• NSW Legal Assistance Forum (NLAF) Older Persons Working
Group until it completed its work in October 2008: section 4.3.
The Working Group comprised representatives from LANSW,
TARS, NSW LAF, LawAccess, Law Society, Law and Justice
Foundation, Aboriginal Community Care Gathering and Carers
NSW and Ms Sue Field.
• National Community Legal Centre (NACLC) Older Persons Law
Network
• Planning for Later Life Interagency Forum.
5.11.6 Internal Stakeholders

The feedback from internal stakeholders was that the OPLEP is a much–
needed service that has increased the expertise of LA solicitors and
struck a good balance between direct service delivery, community
education, and production of resources. The OPLEU was complimented
for its teamwork with others in LANSW (especially the CLSD, Grants,
and the Publications Unit) and external stakeholders, its initiative, its
creativity, its planning capacity and its professionalism.91

90

Ms Walden indicated that there might be opportunities for solicitors to participate in
the legal research training provided to public librarians.
91
Meetings with Mr D. Roach 19.10.2009; Ms M. Hitter 21.10.2009; Mr J. Truswell
18.11.2009; Ms J. Lovric 24.11.2009; Ms M. Jacovich 24.11.2009, Ms K. Cameron 27.11.2009.
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5.11.7 TARS

Officers of OPLEU and TARS have met, on average, about every two to
three months to discuss the OPLEP but no regular scheduled forum for
discussion about the legal issues raised by their respective legal
practices has been agreed.92 The Reviewer considers that, given their
partnership and mutual goals, it would benefit both OPLEU and TARS
to engage in more regular direct communication than currently occurs.
There should be a regular forum for follow up of and discussion of
referrals in both directions as well as discussion of issues arising in
advice, minor assistance, and casework, past and future CLE, promotion
and resources, joint initiatives and law reform projects. It is suggested
that such meetings should be held monthly and according to a schedule
agreed in advance with an agenda circulated prior to the meeting.
A rotating chair, involving all staff in turn, should preside and be
responsible for documenting significant outcomes, actions, and
timeframes and circulating them. Accordingly, it is recommended that:
#15. OPLEU and OPLS staff and the MLS meet monthly to discuss
their activities, according to a schedule published in advance and
with a rotating chair responsible for documenting significant
outcomes, actions and timeframes.

5.12 Key Challenges and Future Priorities
OPLEU identified its two key future challenges as:
• to continue to develop initiatives to enhance the access of the most
disadvantaged older people to legal assistance through the
development of further cross–sectoral projects and
• to take a more strategic approach to CLE by focusing its efforts
on CALD and Aboriginal older people.
5.12.1 Future Cross–sectoral Initiatives

The OPLEU emphasis on developing further cross–sectoral collaborative
partnerships of the kind exemplified in the Planning Ahead Project and
the Pilot Legal Pathways for Older People Project is consistent with the
Taskforce Recommendation for increased collaboration to develop
joined–up solutions to service delivery. The Taskforce stated that this
could be done, inter alia, through collaborative delivery of services and
92

Meeting with L. Finestone 6.11.2009; Draft Report to PPF op cit.

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
94 of 182

Review of Older Persons Legal and Education Program

increasing the use of warm referral between providers.93 These projects
(described in detail in section 5.8) squarely address the barriers of lack of
awareness of legal issues, lack of access to a solicitor in a convenient
way due to health and mobility issues and reticence to access a lawyer
due to the expense involved or perceptions that lawyers are not helpful.
Crucially, they recognize that non–legal professionals act as a gateway
to legal services and build capacity in and strong connections with non–
legal service providers, deliver concrete tangible and much needed legal
services and intervene before the client’s legal position deteriorates to
the point where external intervention (e.g., from the ACAT and GT) is
needed. These initiatives also utilise the time and expertise of OPLEU,
LANSW, OPLS and private solicitors cost effectively; by using the
caseworkers or host agency to promote and drive the service and to
follow up with a clientele which, without follow up, would be unlikely
to attend further legal appointments in a timely way.94
The Reviewer considers that further rollouts of the Planning Ahead
Project using the models developed for Sutherland and Woy Woy are
warranted: the Benevolent Society consultation identified a number of
potential sites for consideration: see section 5.8.1. As was the case with
the first two Planning Ahead Projects, each new site should be
continually evaluated for effectiveness and modified accordingly.
OPLEU should investigate whether the TARS MLS or the OPLS
solicitors are able to participate in any future metropolitan rollout.
In the Pilot Legal Pathways Project, it is advisable for the OPLEU and its
partners to agree in advance how they will measure the effectiveness of
the Pilot and what information they will need to make that assessment.
The Reviewer anticipates that this will involve OPLEU arranging for the
contemporaneous collection of information about the number of clients
to whom advice was given at each session (classified as pro bono, OPLS
and LA); the amount of time spent by each solicitor with each client and
in follow–up work; the various legal and non–legal issues raised by each
client and the type of legal and non–legal assistance provided, including
referrals; formal feedback from the clients through a standard
questionnaire; seeking of feedback from the personnel involved; and
accessing the COTA data on persons who sought to access the Pilot but
were ineligible. Elder abuse has been identified in the legal practices of
OPLEU and OPLS as a particular issue, so all legal personnel involved

93

Recommendation 6.7, p.163.
Telephone consultation with Ms J. Lindrop, pro bono solicitor in the Planning Ahead
Project 2.12.2009.
94
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in these cross–sectoral initiatives should be briefed as to the agreed
referral pathways.
Accordingly, the Reviewer recommends that:
#16. OPLEU invites the MLS and OPLS to participate in any rollout
of the Planning Ahead Project in the Sydney Metropolitan Area.

#17. OPLEU’s project plans for all cross–sectoral initiatives include
a mechanism for the identification of older persons who sought
assistance but were ineligible under the project criteria.

#18. In consultation with its project partners, OPLEU periodically
evaluates all cross–sectoral projects using data and a methodology
agreed with its partners, and modifies the projects accordingly.

A cross–sectoral initiative identified during internal consultation as
deserving of future priority was the legal needs of older prisoners.95
The NSW prison population is both increasing and aging. This trend
will be more evident over time. Collaboration between the Prisoners
Legal Service, the Human Rights group in the CLD, solicitors in the
Criminal Division and the OPLEU and non–legal service providers and
reference to existing research would be necessary to identify the legal
issues and needs peculiar to older prisoners and to plan a joint response
to those needs.
The recent report on Taking Justice into Custody: the Legal Needs of
Prisoners96 found that the key elements that would address a number of
the barriers faced by prisoners in accessing justice were:97
•

bringing quality legal help (information, advice,
representation and access to processes) closer to inmates
so as to reduce the number of intermediaries between
the inmates and quality assistance (e.g., direct access to
legal assistance telephone lines and visiting civil legal
advice services)

95

Meeting with K. Cameron on 27.11.2009.
Anne Grunseit, Suzie Forell & Emily McCarron, 2008.
97
ibid Executive Summary.
96
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•

•
•

•

•

•

providing legal help in formats that can be used by
inmates, given that some inmates have a reduced
capacity to comprehend material and retain information
(e.g., lawyers spending more time with inmates to help
them understand the advice or providing legal
information in DVD format)
providing clear access points to legal help (e.g., a single
telephone number or contact point)
recognising points in the incarceration process when it
may be most beneficial to engage with inmates to
address their civil legal needs (e.g., once prisoners are
sentenced or past the early remand period)
having greater awareness of the routines and
limitations facing prisoners in accessing legal services,
and incorporating such awareness into the legal
processes (e.g., legal services being aware of when
prisoners are out of their cells and available, or that
a prisoner should not be left on hold during a telephone
conversation as they can only make time–limited calls)
having greater cognisance of how prison culture may
affect the decisions inmates make about where and how
to seek help with their legal problems
providing some continuity of legal service provision
from inside to out of jail (e.g., having access to the same
telephone help line inside and out of jail).

5.12.2 Indigenous Initiatives

The Cunneen report found that the legal needs of Aboriginal clients are
more complex than those of other clients, involving several areas of law
and a range of social and cultural issues; and that this is a particularly
disadvantaged group with which to work. In the civil and family law
areas, the issues of housing, discrimination, credit and debt and
family/DOCS issues arose the most frequently in consultations as being
the areas of highest priority for Aboriginal people across NSW. There
were areas of substantial unrecognised legal need in the areas of
victims’ compensation, stolen wages, and wills. The Report referred to
the need for, inter alia: more accessible legal services; general
community legal information and education; tailored legal education,
information, advice and assistance services to meet the specific needs of
different groups and individuals; non–legal professionals acting as
gateways to legal services; improved coordination between different
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legal services; a more co–ordinated response from legal and non–legal
services for people with multiple legal and non–legal needs.98
The Cunneen report cited one of the few local studies to look specifically
at Aboriginal legal needs as that conducted by the Hawkesbury Nepean
CLC which asked participants to rank the three most important legal
needs in their community. It found that financial matters and police
matters ranked first followed by family, criminal, and discrimination
matters. Importantly for this Review, other matters noted as requiring
assistance included wills (legal advice and assistance in drafting) and
care for the aged (particularly in situations where an older person was
suffering dementia and PA or EGA was required.) In the focus groups
conducted for the purposes of the Cunneen report, 28.9% of participants
reported being a victim of crime but only about a quarter had pursued
compensation; 19.9% indicated a dispute or problem accessing
superannuation or with a bank or financial institution; 13.1% indicated
a problem with a scam such as a funeral fund; and only 6.1% had
completed a will, of which almost 50% of men and 66% of women
indicated they would like legal assistance to do so.99
The Dimos report found that CLE as traditionally understood was of
limited value; and that there was potential in initiatives that are
developed in consultation with communities and are specifically
targeted to meet an identified practical need. Dimos described a model
found to be effective by pro bono providers. This involved providing
CLE about Wills concurrently with a pro bono will drafting service for
the community.100
The Commonwealth Taskforce made a number of recommendations
relevant to Aboriginal and remote rural and regional groups, including
that the Commonwealth Attorney–General’s Department should:101
• work with indigenous legal assistance providers, relevant non–
legal services and communities to improve the provision of
information to indigenous Australians, including through outreach
services to connect to existing services
• undertake a stock–take of the use of technology to identify
opportunities to increase collaboration and expand availability of
services, particularly for regional, rural and remote Australia; and
98

The family and civil law needs of Aboriginal people in NSW, Chris Cunneen and
Melanie Schwartz, December 2008, pp.15, 33–35.
99
ibid pp.14; 36.
100
Report of Dora Dimos of LANSW on Review of the ALS Civil Outreach Service
2008 cited in Cunneen Report at pp.38–39.
101
Recommendations 6.4, 6.5, 6.8, 11.4, 11.7.
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work with legal assistance service providers to explore options for
improving service delivery through technology
• consider options for improving access to culturally appropriate
legal assistance services for family and civil law matters for
indigenous Australians
• work with legal assistance providers to explore options for
improving access to legal assistance in regional, rural, and remote
Australia.
The Taskforce’s Report reflects its view that the nominated groups face
high barriers to accessing legal services and merit priority.
The Taskforce commended the CLSD cross–sectoral approach to
increasing service delivery to these groups. OPLEU has worked in close
collaboration with the CLSD from its inception.
OPLEU is currently collaborating with the CLSD, LANSW Family Law
CLE solicitor, the LANSW Aboriginal Services Unit and other
appropriate legal and non–legal services to present CLE directly linked
to service delivery to indigenous Australians. This approach is
consistent with the conclusion in the Dimos report that “ordinary” CLE
(i.e., not linked to service delivery) would not be effective in the
indigenous community and that CLE needed to be tailored to meet
a practical local need and developed in consultation with local
communities.102 LANSW is developing the CLE outline and content
with local service providers, encouraging local groups to deliver the
sessions and supporting them with preparation of presentations and
handouts. Experienced and appropriately qualified pro bono solicitors
from Blake Dawson Waldron will present sessions on Wills, EPAs, and
EGAs and will then remain in the local area to draft free Wills for
members of the indigenous community after the CLE.
Sessions on Family Law and care and protection will be included. The
CLSD regional coordinators will provide local knowledge and
administrative support. Each forum will promote local free legal service
providers, including LANSW, LawAccess, the local CLC, and the Local
Court, in an attempt to raise awareness of locally available legal
services. The target audience is community workers and older people in
Aboriginal communities. One day forums in Broken Hill, Dubbo, the
South Coast and the Central Coast titled “Learn About the Law:
Legal Information Forums for Aboriginal Workers” are being planned.
Front–line staff in CLSD partner agencies will also be invited to attend.
102

The Family and Civil Law Needs of Aboriginal People in NSW, Chris Cunneen and
Melanie Schwartz, Law Faculty, University of NSW, December 2008, p.38.
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In the course of implementing the Planning Ahead Project in Dubbo,
OPLEU is investigating an initiative utilizing technology to deliver free
Wills to indigenous Australians. The project is in the planning stages.
Its aim is that pro bono solicitors located in Sydney or elsewhere will
take instructions for Wills from indigenous Australians via AVL.103
If the concept is successful in practice, this model for using AVL to
increase provision of free Wills and other free legal services requiring
completion of documents could be extended to other indigenous clients
and to non–indigenous clients in regional, remote, and rural locations.
Accordingly, it is recommended that:
#19. In collaboration with the CLSD Program, the OPLEU continues
to explore opportunities to participate in initiatives delivering legal
services to CALD, indigenous and regional, rural and remote
groups, utilizing information technology where appropriate.

5.12.3 More Strategic CLE

OPLEU intends to undertake future CLE activities in a more strategic
manner:
• targeting organisations working with older people and particularly
CALD seniors and organisations and Aboriginal seniors and
organizations
• presenting CLE in partnership with others where possible
• exploring the option of greater promotion by radio.
OPLEU’s plans for linking CLE directly to service delivery in
indigenous communities have been described in section 5.12.2. OPLEU
in developing its future CLE strategies for indigenous communities will
continue to have regard to the Cunneen report and the Dimos report,
especially the recommendations to link CLE to service provision and to
consult the communities in developing each program so that it
addresses the practical legal needs of the target community.
As part of its focus on workers in service providers and partnership
CLE, OPLEU intends to participate with OPLS and the Welfare Rights
Centre in two half–day training sessions for community workers to be
held in Sydney and Parramatta in early 2010 as part of a LA sponsored
program of 60 such sessions. The Publications Unit is organizing and

103

The role of workers in service providers in this process, especially whether they can
witness signatures on Wills, is under discussion.
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promoting the program in the NCOSS Newsletter and Human Services
Website and aiming for audiences of 25–30 workers at each session.104
This focus on aged care workers is consistent with the findings in the
research that non–legal professionals act as the gateway to legal services
and that there is a need for a more coordinated response from legal and
non–legal services for people with multiple legal and non–legal
needs.105
As indicated in section 5.11.1, OPLEU has a strong and productive
relationship with LawAccess, which will be maintained. LawAccess has
developed several Communication Strategies including an overall
strategy and specific strategies for Older People and People from CALD
communities. LawAccess has also recently developed strategies specific
to ten particular CALD communities, including the Greek and Italian
communities and is in the course of developing strategies for nine more
CALD communities. Relevant community groups were consulted and
will be consulted during the development of each strategy. Each
strategy states its objective in terms of raising the awareness of a
particular community about LawAccess and the availability of services
to meet their legal needs and contains some specific information about
the numbers and locations of the target group and particular barriers to
access. The strategy then states how the aim will be achieved through
a three–fold approach:
• Media i.e., advertising in the Media, writing media articles, and
securing media interviews: Radio and Print media of specific
relevance to that CALD group is identified with reference to its
circulation; e.g., the SBS Radio Program Homereach, a weekly radio
program providing information for the aged, people with
disabilities, and their carers. Homereach 2008 was run in nine
languages including English and had an estimated reach of 212,000
listeners. The program was podcast and available for download.
It was a joint initiative of the Home and Community Care Program
(HACC) and SBS. Other sources of information accessed by the
particular CALD group are listed e.g., ethnic newspapers;
Centrelink’s News for Seniors.
• Community Workers i.e., the main community organisations and
influential groups (e.g., Greek–speaking General Practitioners and
staff of the Consular office) for that CALD group are identified for
the purpose of meeting with them and providing them with

104
105

Meeting with K. Cameron 27.11.2009.
Cunneen op cit p.35.
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material (translated to the appropriate language and in the
appropriate format i.e., hard copy or audio) to display and
distribute on behalf of Law Access;
• Community: Delivery of sessions to the community at functions
organized by the main welfare and church groups which are
identified; Information sessions or information stands with
culturally appropriate material at community events such as
cultural festivals, which are identified.
The Strategy also includes a program of activities and a timeframe.
LawAccess indicated a willingness to make available its strategies for
particular CALD Groups to LANSW: these latest strategies are not yet
available publicly.106
The Reviewer considers that it would be beneficial for OPLEU to
document its future CLE strategies in the three–part format adopted
by LawAccess for its communication strategies; and to utilise such of the
work undertaken by LawAccess in developing its strategies for its
CALD groups and Older Persons as is applicable to the OPLEU.
This would give OPLEU a clear focus, activities, and timeframes,
against which its performance can be assessed.
Accordingly, it is recommended that:
#20. OPLEU continues its focus on CLE in partnership with
others to:
• service providers; and
• CALD and indigenous groups.

#21. OPLEU documents its future CLE strategies in the same
format as used in the LawAccess Communication Strategies for
particular CALD Groups and having regard to the research
undertaken in the development of such Strategies.

In section 5.11.7 the Reviewer has made Recommendation 15 pertaining to
more regular communication between OPLEU and OPLS about their
respective legal practices, past and future CLE and cross–sectoral
initiatives.
106

Meeting with Ms M. Zahra and Ms W. Elder of LawAccess NSW on 10.11.2009.
The Communication Strategy for Older Persons and the Communications Strategy for people
from CALD Communities are available on the LawAccess NSW website.
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6 OPLS TARS
6.1 Legal Advice
6.1.1 Operation of Telephone Advice Service

The two solicitors in the OPLS provide legal advice and information to
older people in two ways: mainly by telephone (the Telephone Advice
Service or TAS) and to a much lesser extent, in person at the TARS
office, during home visits and at the end of CLE sessions: see section 6.5
for information about CLE. Advice is available in consumer, human
rights, social security, alternate decision making and other areas of law
where the older person is financially disadvantaged or vulnerable due
to age, frailty, or disability.
The TAS commenced operation in March 2008, after the recruitment of
the two OPLS solicitors. Callers can contact TAS via the TARS switch or
via an 1800 number, for people living outside the metropolitan area.
TAS operates each weekday between 9:30 AM and 1:00 PM and between
2:00 PM and 4:30 PM. One solicitor is rostered in these hours. Callers to
the TAS outside these hours, or callers who contact TAS when the
rostered solicitor is unavailable, are encouraged to leave a message with
the TARS Receptionist, who maintains a computerised Intake List, or to
leave a message on a Message bank, which is checked by the
Receptionist in the course of each working day. The MLS assists in the
roster from time to time. The TARS’ standard is that all calls be returned
within one business day of receipt. In order to meet this standard, the
OPLS solicitors return calls to enquiries outside their rostered shifts and
the MLS assists with the Intake List as needed.
The rostered solicitor enters data relating to the caller and the advice
provided into eTARS, the TARS computerised database, during and
after each call. Enhancements were made to eTARS to enable OPLS data
to be entered. All callbacks are recorded. For quality assurance
purposes, the MLS checks the record of each call before it is marked as
completed on the eTARS database.
The Reviewer observed the operation of the TAS and the operation of
the Intake List on five occasions during October–November 2009 and
examined a series of printouts containing all advice given by the
rostered OPLS solicitors during one randomly chosen week in August
2009 and three weeks in September 2009: see section 6.1.6. The Reviewer
assessed the demeanour, approach, and response of the solicitors as

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
103 of 182

Review of Older Persons Legal and Education Program

professional, effective, and appropriate. They demonstrated patience,
empathy, and understanding while maintaining focus on the issues and
objectivity.
It was common for callers to raise a range of issues, legal and non–legal,
and to canvass topics at length. An observed strength of the TAS was
the ready opportunity for the OPLS solicitors to confer with and refer
callers to, the five advocate/educators in the aged care and retirement
village (RV) sections of TARS and the solicitor specialising in RV
matters; and conversely, to assist the educator/advocates and RV
solicitor with their enquiries and to accept referrals from them.
The presence of the OPLS solicitors, the RV solicitor and the
educator/advocates on the TARS premises in Surry Hills has enabled
TARS to satisfy the enquiries of a significant group of callers in a more
efficient and responsive manner than was possible before the creation of
OPLS. Another observed strength of the TAS was the ready ability of
the OPLS to consult with the LA OPLEU casework solicitor about
potential referrals to LA and, when needed, to have that solicitor’s
support to secure an urgent appointment for a caller with LA either at
its HO or at one of its regional offices.
An evident strength of the TAS is its availability, responsiveness, and
expertise i.e., its extensive operating hours and its standard of having
a solicitor respond to all callers within one business day. The TAS
addresses the mobility issues that would preclude many older people
from attending an advice session in person at a CLC or a LANSW office
and it provides a prompt response, rather than having to wait for an
appointment.
The range of legal issues raised by callers is broad: see section 6.1.4.
This poses a challenge for OPLS solicitors in keeping up to date across
many different areas of law. The OPLS solicitors have developed a
collection of essential resources relating to legal issues and areas of law
commonly raised by callers. This includes legislation, publications
(texts, directories, legal handbooks), brochures (TARS and other
agencies), forms and CDs, a list of the names and telephone numbers of
contacts in the agencies to which callers were most frequently referred;
useful websites; and a list of responses to commonly raised question.
This provides a ready source of reference to the solicitors enabling them
to respond to callers promptly: the majority of enquiries received are
dealt with during the course of one telephone call. This resource will
also provide a useful induction tool for new OPLS staff.
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Having regard to its benefits, the Reviewer considers that the existing
knowledge management tool should be further developed, particularly
having regard to the on–line sources available and the resources used by
comparable telephone legal information and advice services, such as
those at the State Library and LawAccess. Enquiries could be made of
the Coordinator of LIAC, the Director of LawAccess and the Manager
Library Services at LANSW as to the resources made available to their
staff (both hard copy and on–line) to respond to inquiries in the areas
commonly handled by OPLS to ensure that OPLS solicitors have access
to all the information needed. The project should be accorded the time
and priority it deserves. This would require an OPLS solicitor to be
relieved of other duties and allocated the task as a specific project with
a realistic but relatively short timeframe. During consultation, the
Coordinator of LIAC expressed strong support for the OPLEP and
willingness to assist OPLS solicitors: section 5.11.4. Recommendation #14
encouraged regular liaison with LIAC by OPLEU and OPLS.
Accordingly, it is recommended that:
#22. An OPLS solicitor be allocated to further develop the existing
legal resources for OPLS solicitors, taking into account the
observations in this Report.

6.1.2 Enquiry Rate

In the period 1 March 2008 to 30 September 2009, the OPLS solicitors
received a total of 3,155 enquiries, either by telephone, in person or via
correspondence. The vast majority were received via the TAS. The rate
at which enquiries have been received has trended upwards over this
period. In the first six months of operation, 898 enquiries were received,
compared with 1,290 in the six months ended 30 September 2009. There
has been a steady increase in enquiries over the first three quarters of
2009: 493, 607 and 683 enquiries respectively.
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Figure 2 shows OPLS Enquiries by Month for the period 1 March 2008
to 30 September 2009.

Figure 2. OPLS Enquiries by Month for the period 1 March 2008
to 30 September 2009

The Enquiries by Month statistics do not include a relatively small
number of enquiries that were the subject of minor assistance casework
by OPLS solicitors: see section 6.2 for further details.
In the period 1 March 2008 to 30 September 2009, the OPLS solicitors
also received a total of 1,146 requests for publications relating to TARS
or legal issues raised in CLE: these requests generally arose from CLE
sessions and were recorded on the CLE Evaluation Forms (which invite
participants to request publications). The requests were met with
assistance to the OPLS solicitors from TARS administrative officers.
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6.1.3 Age of Enquirers

Figure 3 shows OPLS Enquiries by Age for the period 1 March 2008
to 30 September 2009.

Figure 3. OPLS Enquiries by Age for the period 1 March 2008
to 30 September 2009

The total number of enquirers for the period 1 March 2008 to
30 September 2009 for whom an age was recorded is 2,829. This does not
match the total number of enquiries received in that period (3,155),
because the age of the enquirer was not recorded in every case. Of those
recorded, eighty–four percent of enquirers were aged 66 years or over.
The largest group of enquirers were in the 76–85 age bracket (37%)
followed by the 66–75 age bracket (29%).
6.1.4 Commonly Raised Issues

Figure 4 shows OPLS Enquiries by Issues Commonly Raised for the
period 1 March 2008 to 30 September 2009.

Figure 4. OPLS Enquiries by Issues Commonly Raised for the period
1 March 2008 to 30 September 2009
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The total issues recorded (3,395) does not match the total enquiries
received (3,155) because one enquiry may raise more than one issue.
eTARS permits up to four issues to be recorded against each enquiry.
The most commonly raised issues were those relating to powers of
attorney (22%), guardianship (21%), the Guardianship Tribunal (6%)
and wills and estates (14%): together these four related categories
accounted for 63% of all issues raised by enquirers.
The most commonly raised other issues were those relating to:
Consumer Law (6%); Neighbour Disputes (4%) (often involving
dividing fences or trees), Family Law (4%) (including concerns of
grandparents about grandchildren), Elder Abuse (3%), Social Security
(3%) Tenancy (3%), Domestic Violence (2%), Credit and Debt (2%) and
Family Arrangements (2%). Further analysis of issues commonly raised
is in sections 6.1.6 and 6.2.2.
6.1.5 Main Referral Sources

Figure 5 shows OPLS Enquiries by Main Referral Sources for the period
1 March 2008 to 30 September 2009.

Figure 5. OPLS Enquiries by Main Referral Sources for the period
1 March 2008 to 30 September 2009

The total referrals for which a source was identified (2,884) does not
match the total enquiries (3,155) because the relevant field was not
completed for every enquiry. The eTARS system allows one referral
source to be recorded against each enquiry and permits the operator to
describe a referral as “source unknown.”
The main sources of referrals to OPLS were Word of Mouth (26%),
Advocacy Publication or Promotion (12%), LawAccess (11%), previous
contact with the TARS service (10%) and Education Sessions (7%).
The high proportion of referrals attributable to prior contact with TARS
and word of mouth (36%) attests to the wisdom of placing the OPLS in
TARS with its established reputation in the aged sector and its large
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existing client base. The significant proportion of enquiries emanating
from Advocacy Publication and Promotion and Education Sessions
(19%) demonstrates that the TARS educator/advocates, through
promotion of TARS at expos, forums and education sessions and
elsewhere, play a significant role in sourcing clients for OPLS.
The proportion of referrals emanating from LawAccess (11%) shows the
importance of the relationship between the LawAccess customer service
operators and legal officers and OPLS. Recommendation #10 in section 5.4
aims to reinforce the relationship between TARS, LawAccess, and
LANSW and to focus each on issues of mutual interest around referrals,
CLE, promotion, and professional development of staff.
6.1.6 Main Referral Destinations

Figure 6 shows OPLS Enquiries by Referral Destination for the period
1 March 2008 to 30 September 2009.

Figure 6. OPLS Enquiries by Referral Destination for the period
1 March 2008 to 30 September 2009

The rate at which OPLS refers callers to other entities is very high i.e.,
2,024 of the total enquiries 3,155 (or 64.2%) were referred elsewhere.
When interpreting these statistics it needs to be borne in mind that
many enquiries raise hybrid issues, some of which can be dealt with by
OPLS or TARS and many of which must be referred on; and that some
enquiries cannot be dealt with by OPLS or TARS at all, because the
enquiry is beyond its expertise or funding protocols. An enquiry
recorded as referred to another agency can also be an enquiry with
which OPLS or TARS has dealt, to the extent of its expertise and
funding. A common example is the enquirer who contacts OPLS for
information about a PA, EGA or Will: OPLS will answer the enquirer’s
questions, may also send out some relevant information and will refer
the enquirer on to their own solicitor, to the Law Society Solicitor
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Referral Scheme (which matches the caller’s needs to the names of three
solicitors in the caller’s local area) or to a free Wills Day being conducted
by a charitable organisation.107
The main agencies to which OPLS made referrals were: CLCs (24%),
private solicitors (21%) or a Court or Tribunal (19%). The Tribunal to
which enquirers are most commonly referred is the GT. The high
percentage of referrals to private solicitors is attributable to the large
number of enquiries received about PA, EGA and Wills and Estates.
While OPLS advises on these matters, OPLS does not draft these
documents.
The high rate of referrals to the CLCs (24%) was further considered.
All referrals to CLCs for a four–week period were analysed: one week
in August 2009 and three weeks in September 2009. The analysis
indicated that the number of agencies to which referrals are made is
higher than reported in the statistics because eTARS only allows one
referral destination to be recorded. The case notes indicated that some
enquirers raise two different aspects and so is referred to two different
agencies and that an enquirer is sometimes referred to two different
agencies for one enquiry. Referrals to other parts of TARS are not
recorded as referrals, but an invitation to call OPLS back if the enquirer
needs further assistance is recorded as a referral. Accordingly, it is
suggested that:
• the eTARS system be enhanced to allow an operator to enter more
than one referral destination; and
• instructions be issued to staff to clarify whether invitations to call
back OPLS should be classified as referrals.

107

After the commencement of the Pathways Pilot described in section 5.8.2, enquirers
will be able to be referred to the COTA office for an appointment with a pro bono solicitor.
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The analysis for the period 7–11 September 2009 indicated that 36
enquiries were received and callers were referred to other agencies
(external to TARS) on 31 occasions and the referrals were made to a total
of 42 destinations. The agencies to which referrals were made and the
circumstances were:
Table: 5. OPLS referrals to other agencies 7–11 September 2009
Agency

Circumstance

Private solicitors: 9

for drafting of PA; to discuss existing PA drafted by that
solicitor; to obtain advice on revocation/removal of a PA;
to draw up an agreement about a granny flat arrangement;
to apply for probate of a Will; to obtain advice on PT’s
decision to sell a property to meet fees of an AGH; to obtain
advice on setting up a testamentary trust for a mentally ill
son; to ask why solicitor was not acting according to
instructions to sell a property; to seek advice on an
application to the GT to revoke a guardianship order.

GT: 8

to obtain the forms for appointing a guardian; to apply for
a financial management order; to apply to revoke an order
appointing a guardian; to obtain advice about the evidence
required by the GT and its procedures; these enquiries were
often in the context of a family member being dissatisfied
with the conduct of another family member vis a vis access
to or the affairs of their parent where the GT had already
made an order.

FISO, Centrelink: 3

to obtain advice about the impact of a proposed course of
conduct on a pension; e.g., a granny flat arrangement; and
whether a residence was an exempt asset while a de–facto
spouse remained in it.

LANSW: 2

to advise person charged with breaching an AVO; to advise
on scheduling under the mental health legislation.

Women's Legal
Service: 2

to advise on a family law property settlement pending
divorce; to advise a grandparent seeking access to
grandchildren of which their son in law had custody.

OPTS: 2

to advise about eviction proceedings listed for hearing in the
CTTT; to advise on response to neighbours’ complaints
about inappropriate touching in public housing.

OFT: 2

to obtain rental guide and rental agreement.

Victorian CLC: 1

to obtain advice on Victorian law.

CCLC:1

to obtain advice on loss of credit card points.

Credit Industry
Ombudsman:1

to obtain advice re loss of credit card points.

DVAS:1

to obtain advice re Indian woman kept isolated in her home
by family members.

Central Coast
CLC:1

re AVO obtained against enquirer
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Agency

Circumstance

Local Court: 1

re application in connection with a dispute with a neighbour
over a dividing fence

PAVS:1

re dispute about a caravan park site

DVA:1

re a DVA pension

PT:1

to discuss PT’s decision to sell a property to meet owner’s
ACH fees.

ACAT:1
DON at NH:

to ask if a cheaper service provider was available.
108

1

to ask for copy of the authority to keep the enquirer in
a nursing home.

CIS:1

re concern about mother’s level of care in a nursing home.

Alzheimer’s
Support Group:1

re scheduling of a person with a mental illness.

Immigrant
Women’s
Speakout:1

for advice re Indian woman kept isolated in her home by
family members.

TARS:1

re mother in respite in ACH being pressured to decide
if going to remain in ACH.

As noted in section 6.1, TARS has a quality assurance mechanism in
place to check the appropriateness of all advices for PII purposes,
including all referrals: the MLS checks the record of each enquiry.
However, given the large number of referrals and the significant impact
of “referral fatigue,” this is an aspect of OPLS that should be kept under
review. The appropriateness of referrals is an issue for all agencies that
conduct telephone information/advice services. TARS itself receives
inappropriate referrals from other agencies. The “double jacking”
referred to in section 5.2 could be used by the MLS as a way of
monitoring referrals on an ad hoc basis. It would be prudent for OPLS
to check with the CLCs that the referrals to CLCs are appropriate and to
liaise with LawAccess and OPLEU to ensure that a consistent approach
to referrals is being taken. This is discussed in section 5.4 and is the
subject of Recommendation #10.

108

Denotes Director of Nursing at a Nursing Home.
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6.1.7 Client Satisfaction

No survey of client satisfaction has been conducted in relation to callers
to the TAS. One precedent for such a survey is in the Consumer Credit
Legal Centre (CCLC), which arranged for the conduct of a Client
Satisfaction Survey of callers to the Insurance Hotline in the period
7 October 2008 to 7 November 2008. Each caller to the Hotline to whom
assistance was provided in the four–week period chosen was asked the
following by the staff member who took the call:109
We are currently conducting a client satisfaction survey.
Would you mind if someone calls you back at another time to
ask about how satisfied you were with our service? This call
will take place sometime in the next 1–3 weeks. It will be
someone else that calls you back, and it will be kept
confidential and recorded anonymously.
The caller’s response was recorded on the CCLC database. The CCLC
Coordinator arranged for a Volunteer (who was not a member of the
staff of the CCLC and who had not worked on the Hotline) to call back
all callers who had indicated that they consented to be called back
within a period of one to two weeks of their first contact with the
Hotline. The Volunteer used a standard format to introduce
herself/himself and where the caller agreed to give feedback, asked for
responses to six questions on a confidential basis. Possible survey
questions are:
•
•

•

How did you find out about the OPLS?
How easy was it to contact the OPLS? Options for
response to include: My call was answered first time;
I left a message and I received a call within one business
day; I left a message and I received a call within two
business days; I left a message and I received a call
within three business days (how many?); I had to call
twice before I got through; I called more than twice
before I got through (how often?).
How well did the staff of the OPLS treat you? With
response options being: Not very well; Quite well;
Very well.

109

The only callers not asked this question were callers that the Hotline was not able to
assist because they contacted the Hotline about an area of insurance law not handled by the
Pilot Insurance Law Service, such as Worker’s Compensation or insurance of a small business.
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•

•

•

Did you understand the advice you were given? With
response options being Didn’t understand; Understood;
Very useful.
How useful was the assistance provided in helping you
to understand or deal with your problem? With
response options being: Not useful at all; Useful;
Very useful.
Do you have any comments or suggestions?

This methodology is similar to that prescribed in the funding agreement
between the CCLC and the Commonwealth Government.
The advantages of this methodology are that it does not require the
making of an unsolicited call on a later occasion in order to obtain
feedback and so does not raise any privacy issue; and that a caller is
more likely to remember the service they received if told in advance that
they will be asked about it on a future occasion. The methodology is
open to criticism on the basis that each CLC staff member knows in
advance of responding to a caller that the caller will be asked for
feedback on the service at a future time and this may act as an incentive
to provide a different level of service than that otherwise provided.
As with most surveys, it is a challenge to achieve a sufficient response
rate on which to base a valid analysis. Out of a total of 107 callers to the
Hotline in the period 7 October 2008 to 7 November 2008, 50 agreed to
be further contacted for their feedback. The Volunteer attempted to
contact each of those 50 within seven days of their contact with the
Hotline: contact was made with 32 callers in the period ended
17 November 2008.
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As the TAS is a major component of the OPLS legal service delivery
(accounting for the majority of the time of the two OPLS solicitors) and
is its predominant service in terms of client base and immediate impact
and a significant source of minor assistance and casework, it would be
useful to conduct a survey of client satisfaction every two years.
This would provide information on the performance of the TAS, which
the Reviewer was unable to ascertain, such as whether callers find the
TAS easy to access. A common complaint about telephone services
generally is not being able to get through, being put on hold for long
periods and being placed on a “referral merry–go–round.” Accordingly,
it is recommended that:
#23. TARS conducts a random survey of client satisfaction with the
OPLS Telephone Advice Service and utilises the data obtained for
improved service delivery and professional development of staff.

6.1.8 Advice in Person

OPLS solicitors provide advice at the end of some CLE sessions and in
the TARS office and visit clients in their homes if necessary. In the
period 1 March 2008 to 30 June 2009, OPLS solicitors provided advice in
person to 124 persons, including 15 home visits.110 There is no
information available as to client satisfaction with this aspect of the
OPLS service. For CLE delivered at the end of regional forums, LANSW
collects information about client satisfaction with advice provided after
the forum in a section at the end of the CLE Evaluation Form. If TARS
wished to collect such data, it could amend its CLE Feedback Form to
include a similar section.

110

Draft Report to PPF by L Finestone August 2009.
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6.2 Minor Assistance
6.2.1 Caseload

Some enquiries to the TAS result in further assistance by the OPLS
solicitors to the enquirers in respect of their particular problem.
This assistance, if it takes less than five hours, is termed “minor
assistance.”111 The current procedure in OPLS is that the solicitor
obtains approval from the MLS to provide minor assistance on a case–
by–case basis. Where approval is given, a case file is opened on eTARS.
In some cases, a physical case file is also opened.
OPLS did not maintain statistics on the amount of minor assistance
provided in the period prior to 1 January 2009. During the period
1 January 2009 to 23 October 2009, OPLS opened 55 minor assistance
cases.112 The Reviewer examined the case files opened in the period
1 March 2008 to 31 December 2008. Of the 43 files opened, the Reviewer
assessed the majority as relating to minor assistance.
6.2.2 Nature of Cases

Brief descriptions of minor assistance casework provided by OPLS are
set out below (with the relevant file reference):
43/2008: Client advised that son had entered into a registered mortgage
over her home for $300,000 without her knowledge by forging her
signature on the mortgage document. Through liaison with LANSW
OPLEU and Grants Division, OPLS arranged for the client to gather
relevant information and attend a regional LA office to apply for Legal
Aid.
31/2008: Client owned a strata unit and was in dispute with Owners
Corporation. OPLS provided written advice after research of the
relevant legislation as to the legal position and available remedies.
14/2008: Client sought advice as to impact of intra–family property
transfer on her pension. OPLS sought advice from Centrelink and WRC
and provided written advice as to the operation of the Centrelink
Gifting provisions and issues raised by “granny flat” arrangements.
32/2008: Client was in dispute with neighbours over allegedly
dangerous trees on adjoining property. OPLS wrote a letter to adjoining

111

Based on the casework definitions in the Draft Summary CLSIS definitions and
practical examples prepared for NSW CCLCG Practice and Insurance Committee meeting May
2009, which define a minor case as less than five hours.
112
List of TARS OPLS 2009 files provided by S. Newell on 23.10.2009.

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
116 of 182

Review of Older Persons Legal and Education Program

owner requesting removal and giving notice of liability for any later
injury; and a letter to client advising of legal position and options.
35/2008: Client in dispute with strata management over responsibility
for cracks in his bathroom. OPLS perused relevant building reports,
correspondence, and the legislation and provided written advice as to
legal position.
07/2008: OPLS provided written advice to client as to the position in
respect of insurance for a manufactured home.
22/2008: OPLS drafted a letter on the client’s behalf to an ACH
requesting access to the client’s personal health records under the Health
Records and Information Privacy Act NSW.
19/2008: OPLS provided written advice to client as to the type of
medical evidence he would need to produce in order to support an
application to the GT to revoke financial management orders appointing
the client’s son as manager.
24/2008: Written advice to client as to her legal obligations if she entered
a contact for a funeral in relation to a person under the management of
the OPC.
06/2008: OPLS wrote letters of demand on behalf of client to two entities
to which the client had paid a deposit for goods that had not been
delivered and provided written advice as to remedies available in CTTT
or Local Court Small Claims Division, prospects of success and the
option of complaint to OFT.
30/2008: After review of OPC correspondence, OPLS provided verbal
advice to the executor of an estate in which the deceased was a
protected person.
20/2008: OPLS provided written advice to a client who was in dispute
with the executors of an estate about the placement of the ashes of the
client’s former de–facto.
42/2008: OPLS wrote to a company on a client’s behalf to clarify the
position in relation to shares that formed part of the client’s husband’s
estate.
01/2008: OPLS assisted client to clarify the position in respect of funeral
bonds purchased for client and her husband.
38/2008: Client alleged fraudulent withdrawals had been made from his
bank account, but was unable to locate the relevant records or to
identify the withdrawals at a face–to–face conference. OPLS advised
client in writing to locate the relevant documents, write to the relative
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who had allegedly withdrawn the funds and to take the matter to the
police.
05/2008: OPLS drafted response to a letter of demand received by the
client, advising that the vendor had repudiated the contract and the
client was not bound by it.
18/2008: After perusal of documents, OPLS advised client how to pursue
lost superannuation.
64/2009: After perusal of documents, OPLS advised client in person of
the meaning of documents asking her to vote on a merger between
Lifeplan and Australian Unity.
02/2008: OPLS provided written advice to a client after speaking to the
Guardianship Board on his behalf; as to how the client could have input
via telephone at a hearing relating to his wife, who was the subject of a
Guardianship Order.
03/2008: OPLS made inquiries to establish that a client had pro bono
legal representation in the Equity Division of the Supreme Court in
litigation concerning her nephew’s use of undue influence to have her
sign her house over to him.
28/08: Daughter of older person in dispute with siblings over financial
management order made by GT. OPLS advised in writing of the
availability of an appeal to the GT or ADT in relation to a Guardianship
order. OPLS advised not able to act for siblings in dispute but able to act
for the mother (the protected person) if she chose.
04/2008: OPLS provided verbal advice to the wife of a person who is the
subject of an application to the GT by ACAT for guardianship and
financial management orders.
16/2008: Written advice as to legal position and options, to a client
concerned that the Executive Committee of a Strata Plan was trying to
defraud the residents via levies, provided after conference in person.
13/2008: Assisted a client to complete an application to the GT relating
to her husband by clarifying the documents to be attached and the
information required in the form.
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6.2.3 Policies and Procedures

The OPLS Casework Guidelines and the eTARS Procedures for
Opening, Maintenance, and Closure of OPLS Casework Files do not
contain any reference to minor assistance, even though TARS has
established procedures for this kind of casework. It is desirable in the
interests of consistency, accountability, and accurate statistical reporting
that the existing procedures be formally documented and published.
The equivalent LANSW CLD policy (but not procedure) is quoted in
section 5.2.
It would be useful if the procedures indicated the correct way to record
on eTARS the change in classification of a matter from a telephone
enquiry to a minor assistance case, as this can occur in a number of
different ways over a period of time. The observations of the TAS
indicated different approaches to the recording of this process on
eTARS, which would impact on TARS’ statistical reports. An example of
the area requiring clarification is this: an enquirer may telephone on
a number of occasions about a series of related but different issues, each
of which is classified as a separate Enquiry/Advice with a separate
eTARS number. After the third call, the MLS approves the provision of
minor assistance on all three aspects, because it is considered that they
are related issues. It is unclear which of the three eTARS entries the
minor assistance case relates to and whether it is necessary to re–classify
all of the previous eTARS entries (as Advocacy Casework rather than as
an Enquiry/Advice). Accordingly, it is recommended that:
#24. OPLS Casework Guidelines and the eTARS Procedures for
Opening, Maintenance, and Closure of OPLS Casework Files be
amended to include reference to minor assistance and the
reclassification on eTARS of Enquiry/Advices as
Advocacy/Casework.
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6.3 Casework
6.3.1 Caseload

OPLS solicitors conducted casework for some callers who contacted
OPLS via the TAS. As noted in section 6.2, the approval of the MLS is
obtained on a case–by–case basis for further work to be conducted and
after approval is obtained, a case file is opened. In the period 1 March
2008 to 31 December 2008, 43 case files were opened, the majority of
which were minor assistance cases. In the period 1 January 2009 to
23 October 2009, 74 case files were opened of which 55 were minor
assistance cases.
6.3.2 Nature of Cases

Fourteen of the 2008 cases involved the appearance of an OPLS solicitor
or the MLS as a separate representative at a hearing before the GT (12)
or the ADT (2). The remaining cases covered a broad range of issues
classified in eTARS as including: Office of the Protective Commissioner
(OPC) 5; CTTT 3; Centrelink 2; Contract 2; Funerals 2; Strata 1; Mortgage
1; Neighbours 1; Theft 1; Caravan Park 1; Financial Abuse 1; Identity
theft 1; Granny Flat 1; Superannuation 1; Privacy 1.
Six of the 2009 cases involved the appearance of an OPLS solicitor or the
MLS as a separate representative at a hearing before the GT (4) or the
ADT (2). The remaining cases covered a broad range of issues classified
in eTARS as including: Guardianship 13; Property/Will Issue/Intestacy
6; OPC 2; PA 5; Contract 4; CTTT/Strata Issue 4; Funerals 4;
Family/Legal Aid 3; Fraud 2; Financial Abuse 2; Granny Flat 1; Equity 1;
Parking Fine 2; Financial Management 1; Homelessness 1;
AVO/Neighbours 1; Privacy 1.
The GT and ADT separate representation matters generally involve at
least three days work; some cases require more, depending upon
complexity and the number of adjourned hearings. A typical case
requires interview of the person who is the subject of the application
(the client) at their accommodation to ascertain their wishes and views,
observe their circumstances and form some view as to their capacity to
manage their financial and other affairs; perusal and analysis of a large
quantity of medical and other documents; familiarity with the relevant
legislation; drafting of written submissions; appearance at the hearing
with the client; and sometimes correspondence and further interview
of the client and arranging further medical assessment of the client.
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These cases involve significant issues for the client, their families, and
carers and provide excellent professional development opportunities for
solicitors. In one 2008 case, the GT requested TARS to appear as
separate representative and later gave leave to a private lawyer to
represent the person who was the subject of the application. In that
situation, it is current TARS policy that the TARS lawyer should seek
leave to withdraw. The fact that OPLS has been asked by the GT to
provide representation on repeated occasions attests to the effectiveness
of the OPLS contribution in these cases.
Other cases generally involved taking of instructions from the client
over the phone or in person at TARS office or at the client’s home; legal
and other research; perusal of documents received from the client;
drafting of correspondence or legal documents such as statutory
declarations and caveats; communication with others on the client’s
behalf and advising the client of the outcome; and written advice as to
the legal position and options available. Two brief examples are:
12/2008: Client was concerned that during hospitalisation he may have
signed some documents that adversely affected his title to real estate.
OPLS contacted the Legal Section of Lands to advise it of the position
and subsequently drafted a letter, caveat, and statutory declaration that
the client delivered to Lands to protect the client’s title.
33/2008: Son of an elderly person under guardianship requested that
TARS make an application to the GT. OPLS only acts for the older
person, not family members. OPLS visited the person in hospital,
interviewed hospital staff, and perused documentation. OPLS formed
the view that the older person lacked capacity and advised the son that
his options were to apply to the GT for review of the guardianship
orders or appeal to the ADT.
A 2008 case that demonstrated excellent collaboration between OPLS
and OPLEU involved a classic “granny flat” situation.113 After being
convinced by her nephew that he would take care of her, the elderly
client sold her home in Sydney and invested the proceeds of sale and
her other savings in a home for the nephew and his family. The
relationship soured and she was forced to leave the home. The client
moved to rented accommodation and relied on a pension. The nephew
asserted that the funds invested in the home were a gift. OPLS
interviewed the client and referred the matter to LANSW. Legal Aid
was granted and the OPLEU provided legal representation. The case
settled with the nephew agreeing to sell the property and the proceeds
113

TARS 2008 Annual Report Manager Legal Service Report
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being split between the parties in accordance with the agreement
reached by the parties.
The Reviewer considers that greater direct communication between
OPLS and OPLEU as to the work being undertaken by each would
result in greater referral of matters to OPLEU and be mutually
beneficial. A number of Recommendations which seek to enhance the
opportunities for direct discussion and collaboration between OPLS and
OPLEU on casework and a range of other activities have been made; see
for example Recommendations #3–5; #7; #10; #14–16; #18; #20.
6.3.3 File Review

By arrangement with the CEO and MLS and after signing a
Confidentiality Agreement, during the period 26–28 October 2009 and
on 20 November 2009 the Reviewer examined all OPLS case files opened
in the period 1 March 2008 to 31 December 2008. The files were analysed
in terms of:
i Whether they complied with TARS Casework Guidelines for
OPLS; and relevant TARS Procedures;
ii The relevant area of law and type of service provided;
iii Whether the service appeared to meet the client’s needs or
otherwise achieved a successful outcome for the agency that
had sought the involvement of TARS.
In relation to the 43 files opened in 2008:
i All files concerned areas of law and clients that were within
the Guidelines and the action taken furthered the clients’
interests; the files demonstrated the OPLS solicitors
appreciated the legal issues involved and took appropriate
action;
ii All but one file was in a TARS standard file cover;
iii All files were well maintained with copies of file notes,
correspondence and clients’ records filed in chronological
order and, in all but two files, all documents were securely
affixed to a file cover;
iv All files contained an eTARS record, and reference to at least
one file check having been conducted;
v All closed files contained a completed Closed File Check List
completed by the solicitor with conduct and signed by the
Principal Solicitor and a File Note summarising the issue/s,
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the action taken and the outcome of the case prepared by the
solicitor with conduct of the matter;
vi Three files were misnumbered on the file cover sheet
(17/2008; 42/2008 and 34/2008) i.e., the number on the file
cover had been allocated to a different file on the file register;
One file was not listed in the file register.
6.3.4 Future Casework

The capacity of OPLS to undertake casework is constrained by the
resources available, the priority accorded to the TAS, including the
TARS’ standard requiring calls be returned within one business day,
and the priority accorded to and resources committed to CLE. The rate
of calls to the TAS has increased steadily since its inception: it is
reasonable to assume that this will continue as OPLS becomes even
more widely known and established; and the population of older people
continues to increase and to be affected by economic events such as the
Global Financial Crisis. The OPLS solicitors indicated to the Reviewer
that responding to calls on the TAS often requires work beyond the
rostered periods, so the time available for other work is less than
appears to be the case if one simply looks at the TAS roster: on some
occasions, it requires the remainder of the day to research and respond
to all calls received in a rostered morning shift.
The increasing popularity of the TAS also raises professional
development and staff retention issues for TARS and the issue of its
future as a specialist resource for CLCs. In order to professionally
develop and retain its solicitors TARS needs to offer them a variety of
challenging legal work and the opportunity to retain their advocacy and
legal drafting skills. In order to position itself as a specialist resource
and inform its CLE, OPLS needs to engage in a greater variety and
amount of minor assistance and strategic casework, continue to engage
in joint CLE initiatives such as those with COTA, OPTS and LANSW
(see section 5.8) and have greater direct engagement with the CLCs.
The latter issue is further discussed in section 6.8.
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These aims cannot be achieved unless either the level of service on TAS
is reduced (e.g., by limiting the hours of operation of the TAS to half a
day each working day, rather than a full day) or an additional solicitor is
funded for OPLS. From a service delivery perspective the far preferable
course is to fund a further solicitor position, as limiting the hours of
availability of TAS will cause a degree of caller fatigue and drop out,
a backlog of callers and a delay in response times; and reduce the
number of people assisted (with potentially adverse consequence.)
The effect of lack of resourcing will become more evident over time as
the rate of enquiries continues to increase, in line with the trend
described in section 6.1.2. Accordingly, it is strongly recommended that:
#25. OPLS be funded for an additional Solicitor position.

Much of the current substantial casework involves OPLS providing
separate representation before the GT. While this is valuable work and
OPLS’ involvement in it should continue, it should be remembered that
this work could be done by others if OPLS prefers to broaden its
casework; e.g., Legal Aid is available to a person in respect of whom the
GT has made an order for separate representation.114 The TARS EOI of
December 2007 indicated that OPLS would assist in consumer issues by
legal advice and assistance with unconscionable contracts, informing of
remedies available under the Contract Review Act, Trade Practices Act,
and Fair Trading Act and would take these matters to the CTTT and
Local Courts.115 Little representation work in the CTTT and Local Court
has been undertaken.
Possible avenues for new casework are:
• consumer matters in the CTTT and Local Court
• work in the Anti–Discrimination Board (ADB) and Human Rights
Commission (HRC) on discrimination cases while they are at the
conciliation stage (when no grant of Legal Aid can be made). If the
matter progresses to the ADT, it could be referred to LANSW for
consideration of a grant
• written submissions to EDR Schemes and to the various
Ombudsman’s Offices
• facilitating disadvantaged and vulnerable clients to obtain PAs,
EGAs, and Wills. The Reviewer is aware of four different models
114
115

LA Guideline 6.16.2.
TARS EOI December 2007, p.3.
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in CLCs that aim to achieve this result. At Elizabeth Evatt CLC,
the Elder Law Solicitor prepares PAs, EGAS, and simple Wills for
older people who meet the CLC’s criteria at an outreach clinic in
the Oberon hospital and at the CLC office: similar outreach to
Bathurst and Blaxland is planned for 2010. At Kingsford LC,
solicitors prepare PAs and EGAs for clients who meet their
eligibility criterion and give the client an Instruction Sheet to
complete and take with them to a private solicitor to expedite the
obtaining of a Will. In the Hume Riverina CLC, the solicitors
attend on the client in person to assist them to complete a standard
instruction sheet for a Will and then refer the client to one of eight
local firms who have agreed to prepare a PA, EGA and Will for a
flat fee of $50 for each document. PILCH has entered a partnership
with the Cancer Council under which four private firms have
agreed to provide pro bono services to patients in hospitals and
hospices identified by social workers as requiring PAs, EGAs,
Wills, or other services: a training package is being developed by
PILCH.
It is recommended that:
#26. OPLS seeks to increase the range of casework undertaken
using the strategies described in this Report.

The strategies are that TARS discuss with LawAccess, LIAC, OPLEU,
the Civil Grants Division of LNSW, and the Principal Solicitors of CLCs:
a) its availability to perform categories of legal work for older
people for which LA is not available including some work in the
CTTT, Local Court, ADB, HRC and submissions to EDR schemes;
and
b) how such matters and other mattes for which legal aid is not
available can best be identified and referred to OPLS.
If OPLS wished to increase the amount of its casework but to limit the
impact on its resources, it could:
• accord less priority to OPLS conducting education for community
members and more priority to capacity building in CLCs, which
would probably increase the rate of referrals from CLCs: this is
further considered in section 6.8.
• focus on increasing its minor assistance, as this achieves significant
benefits for clients with a modest amount of work (less than five
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hours) and allows OPLS to exercise great discretion as to the cases
in which and the extent to which assistance will be provided.
• discuss with OPLEU, which minor assistance casework OPLEU
can provide assistance with and what information OPLS would
need to obtain before referring the client to OPLEU: this is
discussed in section 5.2 and is the subject of Recommendations #6–8.
• discuss directly with CLCs, especially those which have a
significant clientele of older people, such as the WRC, its
availability to provide minor assistance for older people in
particular situations; The Reviewer gained the impression during
external consultations that some relevant agencies were not aware
that OPLS provides minor assistance and casework and were not
sure about the areas in which OPLS provides telephone advice and
assistance. Current promotional material, which is designed for the
general public, is understandably succinct in this regard. However
the Reviewer considers that it would encourage referrals to OPLS
and enhance its reputation as a specialist resource if it published to
the CLCs and other relevant agencies such as the OPTS, case
studies showing the kind of legal work it does and discussed
directly with those agencies how it might assist them: this is
further considered in section 6.8.
• assist clients to apply for a grant of LA, naming an OPLS solicitor
as the solicitor on the record and seeking funds for disbursements
such as the briefing of counsel to advise and settle pleadings,
appear on return of subpoena, directions hearings, and hearings.
• request the assistance of solicitors in local CLCs to attend
mediations and hearings in regional or rural NSW in cases where
OPLS has taken instructions and lodged written submissions.
• access more pro bono assistance through PILCH, which can source
volunteer solicitors to undertake particular projects such as legal
research for law reform projects or the conduct of an advice clinic
one afternoon per week.116
• establish a Volunteer Solicitors Program or a Legal Clinical
Placement Program as is operated in Kingsford, Redfern, and
Macquarie CLCs.117 The students on the clinical placements tend to
return to the CLCs as volunteers.118

116

Meeting with Ms C. Seagrove, Acting Director PILCH on 2.12.2009.
There is a Valuing Volunteers Toolkit available to the CLCs through CLCNSW.
118
Meeting with J. Rafferty, Principal Solicitor, Macquarie Legal Centre on 9.12.2009.
117
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Accordingly, it is recommended that:
#27. Subject to resources, OPLS accords priority to extension of its
strategic casework practice taking into account the measures
suggested in this Report.

6.4 Referrals
Referrals to and by OPLS have been discussed in sections 5.4, 6.1.5 and
6.1.6.

6.5 Community Legal Education
6.5.1 Nature and Statistics

TARS community education and promotion accounts for 19% of the
referrals to OPLS: see section 6.1.5. The percentage of referrals so
generated is a measure of the impact and effectiveness of these
activities.
TARS conducts two types of CLE relevant to OPLS. The first type is
delivered by a TARS advocate/educator or the TARS RV solicitor and
involves a relatively brief reference to OPLS, its composition, purposes,
and services, in the context of a session promoting the three aspects of
TARS or in the context of a session focussing on the RV or aged care
aspects of TARS (general CLE). As already noted, it is of major benefit to
OPLS that it has available to it the education and promotion capacity
and experience of the five TARS advocates/educators and the RV
solicitor, who conduct a great deal of CLE in ACHs and RVs across
NSW and are well networked in the aged sector.
The second type of CLE is delivered by an OPLS solicitor or by the MLS
and concerns legal issues of particular relevance to older people
(specialist OP CLE).
OPLS solicitors have delivered specialist OPL CLE on the following
topics (and prepared related CLE papers): Six Serious Senior Issues
(namely Wills, Powers of Attorney, Guardianship, Advanced Health
Care Directives, Funerals and Organ Donation); Are Your Assets Safe?;
Consumer Pitfalls and Scams; and Reverse Mortgages. This type of CLE
is directly linked to service delivery as the OPLS solicitors make
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themselves available to provide legal advice to individuals at the
conclusion of the CLE. This approach is to be commended.
OPLS solicitors also present CLE jointly with TARS educator/advocates
and with representatives of other agencies, including the CLCs. In May
2009, an OPLS solicitor participated in an educational trip organised by
LANSW with representatives from LA Dubbo, LawAccess, Victims’
Services, and the Western NSW CLC. During the 1,030–kilometre trip,
these officers visited Dubbo, Coonamble, Walgett, Brewarrina, Bourke,
and Nyngan delivering CLE, promoting their agencies and providing
assistance when requested. The OPLS solicitor delivered joint sessions
with the CLC and Victims Services as well as separate sessions.
A similar regional trip to Armidale for Carers Week was undertaken by
the OPLS solicitor and a TARS educator in October 2009. Joint CLE has
also been presented in Sydney on frequent occasions; e.g., CLE
concerning accommodation issues for older people was presented at the
War Memorial Hospital with the Benevolent Society, Homeshare, and
the Occupational Therapist at the Hospital.
In the period 1 January 2009 to 30 September 2009, OPLS solicitors and
the MLS conducted 27 specialist OP CLE sessions that were attended by
a total of 1,220 persons. Fifteen of the sessions were conducted in the
Sydney Metropolitan Area. Twelve of the sessions were conducted in
regional NSW. The regional sessions were conducted in Northern NSW
(Ballina, Alstonville, and Nelson Bay), the Central West (Bourke,
Walgett, Coonamble, and Dubbo), the Blue Mountains, and Southern
NSW (the Illawarra, Corrimal, Kiama, and Bombaderry).
Figure 7 shows OPLS CLE by Audience Type for the period 1 January
2009 to 30 September 2009.

Figure 7. OPLS CLE by Audience Type for the period 1 January 2009
to 30 September 2009
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Detailed statistics of the type cited above for 2009 are not available for
the OPLS solicitors for 2008. However, the Reviewer examined TARS
records that demonstrated that a significant amount of specialist OP
CLE had been conducted in the metropolitan area and regional NSW
each month in the period from March 2008 to December 2008. For
example, CLE was conducted in Northern NSW (Lismore, Banora Point,
and Taree), Queanbeyan, Bega, Dubbo and the Hunter/Newcastle
Maitland area.
Typical organisations for which the CLE was conducted included the
Benevolent Society, Probus Clubs, Association of Independent Retirees,
Wesley Mission, Older Women’s Network, Computer Pals for Seniors,
the Parkinson’s Support Group, War Widows Guild, Department of
Veterans Affairs, Disability Services, Aged Care Units in hospitals and
church groups. Sessions were delivered at accessible locations in the
community e.g., hospitals, community centres, Local Council premises,
local libraries, RSL Clubs, ACHs and RVs. Sessions were also been
conducted for CALD groups, sometimes with interpreters e.g., Spanish.
Legal education conducted for CLCs is further considered in section 6.8.
6.5.2 Participant Feedback

Participants in CLE are requested to complete feedback sheets and
return them to the presenter at the conclusion of each session. Feedback
sheets and related data for CLE delivered by the OPLS solicitors were
available to the Reviewer for the period from 1 June 2009 to 21 October
2009. In that period, 395 feedback sheets were received in relation to 17
CLE sessions. Not every question on the feedback sheet was completed
by every participant: 15 sheets were returned blank. For the purposes of
the Review, a TARS staff member conducted an analysis of the
completed feedback sheets.
Question 4 of the feedback sheet asks: After today’s session, do you have
a greater understanding of the topics [covered in today’s session]?
The response options available are: Yes; Some and No.
Of the total respondents to question 4 for the 17 OPLS sessions analysed,
84% ticked “yes” indicating that they had a greater understanding of the
topics covered than they had before the session and 16% ticked “some”
indicated that their understanding of those topics had increased “some.”
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Question 5 asks: Was the Presentation:
Professional
Easy to understand
Relevant
Next to each response is one box. Of the respondents to question 5,
42% ticked “Professional,” 40% ticked “Easy to understand” and 17%
ticked “Relevant.” It appears to the Reviewer that many respondents
interpreted the sheet as only allowing them to tick one of the three
responses, rather than all three, due to the layout of the feedback sheet.
Question 6 asks: Was the Presenter:
Professional
Easy to understand
Next to each response is one box. Of the respondents to question 6,
54% ticked “Professional” and 46% ticked “Easy to understand.” It
appears to the Reviewer that many respondents interpreted the sheet as
only allowing them to tick one of the two responses, rather than both,
because of the layout of the sheet.
An alternate way of eliciting the kind of information sought in questions
5 and 6 would be to ask: How clear was the information given by the solicitor
in the talk? and to provide the following options with a box next to each:
• Very clear
• Fairly clear
• Just OK
• Not very clear
• Very unclear
• Not sure/other
The feedback sheet contains a section stating: Your comments are
appreciated. Of the few respondents who completed this section, all made
a positive comment, such as: “Very good presentation.”
At the end of the Feedback Sheet, there is a section in which
a respondent can tick a box to request that a publication be posted to
him/her. The options available are: TARS Facts Sheets; Retirement
Village Living Booklet; DHA Fact Sheets. It would be useful to include
reference to the LANSW brochures on legal issues developed
specifically for the OPLEU in 2008–2009 here.
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Accordingly, it is recommended that:
#28. TARS amends its Education Feedback Sheet to clarify the
options for respondents and refer to the OPLEU suite of brochures.

6.5.3 Stakeholder Feedback

By arrangement with TARS, the Reviewer contacted a range of
representatives of service providers for whom OPLS had conducted
specialist OP CLE in metropolitan, regional, and rural NSW.119
The feedback was highly complementary of the quality of the speakers,
their command of their subject, their rapport with the audience, and the
usefulness of the session and the accompanying handouts. A comment
commonly made was to the effect that a further session had been sought
and/or would be most welcome.
The Reviewer saw a sample of 20 unsolicited commendations of the
OPLS solicitors for their CLE sessions, in the form of cards, letters and
emails and telephone messages from individual attendees and from
organisations such as the War Memorial Hospital; Sutherland Shire
Council; Chester Hill Probus Club; Sydney West Area Health Service;
Welfare Rights Centre ACT; NSW Neighbour Aid and Social Support
Association Inc; Elizabeth Evatt CLC; HHRCS Carer Support Group.
Typical commendations read:120
Dear Melissa, Many thanks to you for attending the Carers
Support Group here at Mondeval…Your session was well
received by Carers and Staff alike. The information was
interesting and valuable for Carers. It will help them in their
caring role, and will also enable them to make more informed
decisions around legal matters for their future and the future
of those they are caring for. Your session provided a safe and

119

Ms A. Lonnergan, Campelltown City Council: 16.11.2009; Ms A. Hartree, Kingsford
CLC: 16.11.2009; Ms T. Neal, Dementia Advisory Service:16.11.2009; Ms B. Leach, Diabetes
Australia, Wollongong: 16.11.2009; Ms T. Lake, Greater Southern Area Health Service,
Barham: 16.11.2009; Ms L. Frankovich, Marrickville Council: 16.11.2009; Mr B. Styles,
NASA Neighbouraid: 17.11.2009; Ms A. Tunks, Dementia Advisory Service: 20.11.2009;
Ms D. Giacomin, HACC Bankstown: 18.11.2009; Ms J. Galachna, Greater Southern Area
Health Service: 18.11.2009; Ian Whitehall, Ballina Probus Club: 18.11.2009; Ms T. Kot,
Assocn of Independent Retirees: 18.11.2009.
120
Letter from K. Blomfield of Sydney West Area Health Service to M. Chaperlin
24.11.2008; Letter from C. Beaumont of War Memorial Hospital Waverly to R. Jones and
M. Small 19.3.2008; Letter from D. Wardrop of Wesley School for Seniors to M. Chaperlin
14.9.2009; Email from M. Osborne of Elizabeth Evatt CLC to M. Small 26.3.2009 11:54 AM.
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conducive environment for them to talk and openly ask
questions.
…
Dear Rosalene and Margaret, Thank you for your wonderful
presentations at our Stay Put or Move seminar…They were
very interesting talks and very clearly presented with just the
right amount of information. You received high praise in our
evaluations…Thank you also for all the information packs you
provided for participants.
…
Your representative Melissa Chaperlin gave us a
comprehensive outline of resources available to seniors clearly
outlining the various issues to be considered…Melissa was
very patient and helpful…The nicely presented information
sheets were much appreciated…
…
Hi Meg, Just wanted to thank you for your wonderful
contribution to the Women and caring forum on…You were
so generous with your time and knowledge and it was much
appreciated by us all.
Constructive comments and suggestions to the following effect were
received during stakeholder consultations: CLE “in the bush” is
particularly appreciated because of the dearth of other support
available; PowerPoint presentations should be simple and use plain
light background and clear font; it would be appreciated if a brief
overview of the topics to be dealt with could be provided in advance to
assist with promotion of the session; a specific topic such as “Planning
for the Future: Wills, Powers of Attorney and Advanced Health Care
Directives” has more audience appeal than a session titled “Legal
Issues;” a brief handout on the topic is useful for those attending
(e.g., a printout of the PowerPoint slides) and can be given to those who
were interested but not able to attend; the attendance at some of the
sessions was disappointing given the distance travelled, and the quality
of and effort invested by the speakers and more effective promotion and
notice and more appropriate timing may have improved participation;
a lot of advance notice of CLE is required in rural areas as transport for
older people needs to be arranged through Community Transport
which takes time.
The feedback from stakeholders about how to maximise the
effectiveness of CLE reflected the approaches already utilised by TARS.
Feedback confirmed that the best approaches involved targeting older
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persons and service providers when they are gathered in a central
location (such as an annual conference; an inter agency or a quarterly;
local forums of HACC workers; quarterly meetings of a Dementia
network); the wisdom of co–presenting with a range of other agencies,
to maximise audience appeal (e.g., Centrelink, a medical practitioner)
at forums arranged and promoted by another agency provided that it is
well networked and committed; targeting key people, such as the
Ageing and Disability Coordinator at the local council who can set up
a session with the local Seniors Issues Group (which includes
representatives of 20 local agencies); or the community nurse at a rural
area health service, as these people can facilitate effective CLE involving
workers from the local hospital, ACH, Homecare, HACC and Health
workers). Reference was also made to the promotional power of local
community directories; and an offer made to include TARS brochures in
Seniors Information Packs issued by Local Councils; and to advertise
TARS/OPLS in HACC newsletters.121
The observations made in section 5.5.4 in respect of the most effective
approach to OPLEU CLE are also relevant to OPLS.
6.5.4 Future OPLS CLE

In 2010, TARS will be trialling three new partnerships in delivering CLE.
The first partnership involves five half–day workshops in the last week
of February 2010 at Tweed Heads, Parramatta, Katoomba, Chatswood
and Bankstown targeted at service providers and older people. These
areas were chosen because the census indicates that they have the
highest proportion of people aged over 55. The presenters include
a podiatrist, Ms Field,122 and representatives of OPTS, TARS and a
regional Tenants Service. The second partnership involves a seminar in
March 2010 at the office of COTA at which representatives of COTA,
OPTS, TARS and Ms Field will present. Thirdly, OPLS and OPLEU will
jointly deliver two half–day sessions to community workers in LA HO
and LA Parramatta office in the first quarter of 2010: see section 5.12.3 for
further details.
COTA intends to invite OPLS and OPLEU to present at its 2010
“Healthy Ageing” Seminars on topics such as Finances and Planning
Ahead; and to participate in COTA sessions planned for 2010 at

121

It is standard practice for TARS’ and OPLS’ staff to visit libraries and local council
chambers when they travel out of Sydney to present CLE; and to leave promotional material
with them.
122
NSW Public Trustee and Fellow in Elder Law University of Western Sydney.
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Westpac, Macquarie Bank and Energy Australia, where the target
audience is the “baby boomers” who are supporting aging parents.
As stated earlier, the TARS advocate/educators deliver a great deal of
community education in which the OPLS service is promoted. The CEO
of TARS, the MEPS, and the Manager of the OPLEU met on 8 December
2009 to discuss, inter alia, future CLE. It was agreed that the OPLEU
would facilitate participation in regional CLE by a LANSW solicitor
with a TARS educator/advocate when no OPLS solicitor was
available.123 LANSW could also assist TARS by demonstrating the
application of AVL to the delivery of CLE to professionals in regional,
rural, and remote areas and of AVL to delivery of Will drafting services
to remote locations, through cooperation with local service providers
and pro bono private solicitors: the latter is discussed in section 5.12.2.124
Given the MEPS’ role in coordination of CLE, promotion and resource
development, it would be beneficial for the MEPS to be involved in
discussions with OPLEU, the LANSW Publications Unit and the CLSD
manager concerning future CLE, resources, promotion and the use of
technology in these areas, on a regular basis. Accordingly, it is
recommended that:
#29. TARS Manager Education and Promotion Service meets
periodically with the Manager of the OPLEU and other LANSW
officers assisting the OPLEU with CLE, promotion, resource
development and application of technology, to ensure a
coordinated approach and share information.

The Reviewer considers that the OPLS solicitors should accord higher
priority in the next 12 months to capacity building in the CLCs. The
rationale for this is the potential beneficial impact on CLC CLE and
service delivery and CLC referrals to OPLS, TARS, and LANSW: this is
described in more detail in section 6.8. The Reviewer appreciates that,
unless an additional solicitor is funded for OPLS (as is recommended in
section 6.3.4), according more priority in the next 12 months to capacity
building in CLCs necessarily means according less priority to CLE to
service providers and the community. The Reviewer considers that this
approach is warranted because:
123

Meeting with L. Finestone 8.12.2009.
TARS already participates in teleconferencing with other agencies in NACAP
through DoHA and the Older Persons' Legal Network that seems to work quite well. LANSW
has indicated that it would make available for use by TARS its AVL link and facilities in HO
at no cost. LANSW has used AVL to contact groups of professionals in rural and remote areas.
These groups have used the AVL in the local community health centre free of charge.
124
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• benefits will ultimately flow to local community workers and local
members of the community in regional, rural, and remote parts of
NSW if more emphasis is given to engagement with the CLCs by
OPLS.
• the TARS advocate/educators and the RV solicitor will continue
to deliver CLE to service providers and to community members
in the same way as is currently the case: this includes promotion
of the OPLS service assisted by the LANSW brochures on legal
issues. The TARS advocate/educators are not the subject of this
Recommendation.
• the OPLEU will continue to deliver CLE as is now the case and will
facilitate the participation of a regional LANSW lawyer in TARS
CLE, if TARS considers that a legal presenter is necessary in its
CLE.
• visits by OPLS solicitors to the CLCs does not preclude the OPLS
solicitors participating in joint CLE with that local CLC and/or
with local service providers, provided that the visit is planned with
that additional objective in mind. This would in fact be highly
desirable. If CLE is delivered to members of the community during
such a visit, efforts should be made to offer individual legal advice
at the end of the session, as this is a cost effective method of
increasing service delivery.
Accordingly, it is recommended that:
#30. During the next 12 months, OPLS accords higher priority to
capacity building in the CLCs than to delivery of CLE to other
service providers and members of the community.

#31. OPLS gives preference to delivery of CLE in partnership with
other legal and non–legal service providers in settings that will
maximise its impact and continues to advertise its provision of legal
advice at CLE’s conclusion.

#32. In the delivery of CLE to professionals, TARS investigates
the use of web conferencing and audiovisual link technology.
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6.6 Resources
TARS was consulted in the development of the LA brochures and CDs
to which reference was made in section 5.6 and the OPLS solicitors make
frequent use of them; e.g., posting them to enquirers on the TAS and
handing them out at CLE and Expos. Recommendation #11 concerned
TARS’s involvement in the development of future brochures.
TARS has produced its own brochure that promotes its three major
activities: Advocacy for Aged Care, Legal (i.e., OPLS) and Education
and Promotion. The brochure is available in English and nine
community languages. TARS is currently consulting with indigenous
groups so that it can produce a version of this brochure that will have
greater appeal to indigenous groups. This brochure will be a valuable
adjunct to CLE. TARS also produced banners, magnets, post–it notes,
and pens to promote its services.
TARS has produced ten Facts Sheets, one of which relates to a legal
topic of relevance to older people, “Enduring Power of Attorney and
Enduring Guardianship.” This was produced prior to the creation of
OPLS. As noted in section 6.5.1, OPLS has produced four papers for
internal use relating to its CLE.
Given their mutual interests and objectives, OPLS and OPLEU should
discuss what future resources would be of mutual benefit. OPLEU may
be able to assist with the planned TARS brochure for Aboriginals, as
OPLEU has recently produced the Caring for Kids in Aboriginal Families
brochure with assistance from the LANSW Publications Unit. This Unit
assists to promote the OPLEP and its assistance to TARS may be more
cost effective than using a private contractor. This is the subject of
Recommendation #15.

6.7 Promotion
Promotion of OPLS in community settings where older people are
present and in media and publications commonly accessed by this
group is consistent with the research findings that a high proportion of
people do not seek legal advice for legal issues and those that do, more
often than not do not consult a legal source. In order to raise awareness
of the availability of a legal service, it is necessary to deliver the message
in a number of different ways and in non–legal settings. TARS has
recognised this in formulating its promotional strategy for OPLS.
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TARS regularly promotes itself at stands in Exhibitions and Expos
attended by large numbers of older people, such as the Rosehill
Retirement and Lifestyle Expo which is held annually over a three day
period; the Aged Care Association of NSW Annual Congress and Local
Council expos for seniors. TARS participated in a stand at this year’s
Royal Easter Show on Senior’s Day with three other agencies. At such
promotions, the LA OPLEU and TARS brochures are prominently
displayed and bags of relevant brochures are available.
TARS officers regularly visit local libraries and council chambers and
leave promotional packs of material with relevant personnel.
TARS’s services are promoted in the print media in publications such as
the DPS Guide to Aged Care, the Asian Australian Business Directory;
Retirement Living Australia, Australian Senior NSW, The Retiree, Seniors and
Care Guide 2009 and local newspapers. TARS reviewed its standard
advertising format (which includes OPLS) in June 2009. When TARS
delivers regional education sessions, the local news media sometimes
features the event. OPLS has been featured on Koori radio (August
2008), community radio New England (August 2009) and ABC Regional
radio station (October 2009). TARS has purchased advertising on Radio
Station 2CH.
OPLS is also promoted during all CLE conducted by TARS officers: see
section 5.1.
During Senior’s Week April 2008, TARS held a stand at the Auburn
Council Senior Expo, handed promotional bags to residents of
Marrickville and attended an ATSI Elders Luncheon in Redfern and
promotional material was provided to councils in three areas of
metropolitan Sydney. During Seniors Week in 2009 TARS hosted an
information session and function for around 40 residents at a housing
estate in inner Sydney at which the OPLS was promoted and at which
Commonwealth Carelink Centre also presented a session; and
participated in a Seniors’ Expo at Turramurra and information stands at
two local council senior events (at Marrickville and jointly with LANSW
at Paddington).
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TARS also promotes itself on the TARS website, which accounted for 2%
of referrals to OPLS in the period 1 March 2008 to 30 September 2009.
The impact of the website is likely to increase as the computer literate
“baby boomers” enter the relevant demographic in larger numbers and
start to address older persons legal issues. The website includes
reference to OPLS and to the partnership between TARS and LANSW.
It would be useful to include a link to the LA website in this part of the
TARS website: LANSW has a link to TARS in the corresponding section
of its website. The website refers to the TARS brochure in community
languages and includes a form to use to order the brochure. It does not
include a downloadable copy of the brochure, as this has been found to
be cost prohibitive. It would be helpful if the website referred to the
LANSW suite of brochures and audio cassettes on older persons’ legal
issues. Accordingly, it is recommended that:
#33. The TARS website be updated to include:
• a link to the LANSW website in the section on OPLS
• reference to the OPLEU suite of brochures and audio cassettes.

6.8 Capacity Building in CLCs
6.8.1 Context

TARS is one of 38 CLCs in the CLCNSW Group: there are 19 specialist
centres that service all of NSW and 19 generalist centres located across
NSW. The 38 CLCs are staffed by about 100 solicitors and a range of
other staff and assisted by many volunteers.125
OPLS refers 24% of its enquirers to the CLCs: see section 6.1.5.The CLCs
do not appear to be a major source of referrals to OPLS: unless they
account for a proportion of the referrals classified as sourced from
“Word of Mouth:” see section 6.1.5.
6.8.2 Promotion

OPLS has been promoted to the CLCs in the following ways. In April
2008, the MLS presented a session on TARS and OPLS at the NSW CLCs
State Conference Rural Regional and Remote CLCs Day, as part of a
workshop titled “Specialist Centres Showcase and Information
125

Meeting with Mr A. McEwin 1.12.2009: There is also one CLC that is an Associate
Member of the CLCNSW Group.
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Sharing.” An OPLS solicitor presented a session on OPLS at the April
2008 CLCNSW State Conference. At the National Association of CLCs
conference in Darwin in August 2008, the MLS co–facilitated a well
attended workshop on older persons’ legal issues with Ms Jacobsen of
Senior Rights Victoria in which issues such as elder abuse (including
financial abuse arising from PAs, EGAs and granny flats) were
discussed.126
In Law Week in May 2008, the MLS participated in a public seminar on
“Avoiding Elder Abuse.” Other seminar participants were
representatives of the Public Trustee, GT, the Law Society, Centrelink,
a private law firm and a geriatrician. The seminar was the subject of an
article in the Law Society Journal in May 2008. In March 2009, the MLS
made a presentation on OPLS at the NSW State Legal Conference in the
Elder Law segment of the program. In 2009, OPLS presented at seminars
for local service providers and community members arranged by the
Elizabeth Evatt CLC and Kingsford LC. The May 2009 Central West CLE
trip involved OPLS and, inter alia, a representative of the Western NSW
CLC. Generally, when an OPLS solicitor visits a regional area to conduct
CLE, the solicitor makes prior contact with that CLC and seeks to visit
the CLC.
The Reviewer received some feedback during consultations that,
although Principal Solicitors of the CLCs are aware of OPLS and TARS,
some of the staff in the CLCs are not. Some stakeholders were not aware
that OPLS provides minor assistance and casework and not clear on the
areas in which legal advice is provided; or if it was LANSW or OPLS
that should be approached for CLE. It was suggested that OPLS do a
mail–out to the CLCs that answers the questions: What does TARS OPLS
do? and What can TARS OPLS do for you?
6.8.3 Capacity Building

The TARS EOI offered to provide CLE to members of the community.
The subsequent PPF funding was provided for OPLS to deliver this
service (and to deliver a telephone advice service, face–to–face advice at
the end of CLE and casework.) No reference was made in these
documents to OPLS having an obligation to deliver CLE or other
services to CLCs. Despite this, OPLS has, quite properly, promoted itself
to the CLCs through, inter alia, legal education: section 6.8.2.

126

TARS 2008 Annual Report.
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Through 19 months of operation, OPLS has acquired a body of
knowledge, experience, and expertise. OPLS is now equipped to play
a different role. The role envisaged by the Reviewer includes that of
capacity building in the CLCs. This role is consistent with the objectives
of the OPLEP, which include:
Playing a leadership role in developing accessible legal
services for older people across the legal services sector;
Undertaking community legal education and developing
resources for older people and service providers on legal issues
affecting older people;
Enhancing professional training opportunities in order to
improve skills in working effectively with older people.
The proposed capacity–building role acknowledges that current OPLS
staff (even with the additional solicitor recommended) cannot
effectively directly deliver legal services to meet the demand across the
State. The most cost effective way to increase the legal capacity to meet
this demand is to equip staff in CLCs and LANSW Regional offices to
do so. For that reason, Recommendation #12 was that OPLEU accords
priority to capacity building in LANSW regional offices, utilizing web
conferencing or AVL technology where appropriate. Through “capacity
building” in CLCs, it is intended that TARS utilise its specialist expertise
and knowledge to support the CLCs to:
• increase awareness in CLCs of the legal issues affecting older
people
• increase the capacity of CLCs to identify and deal with such issues
themselves
• encourage the generalist CLCs to establish an elder law practice
• increase the capacity of the CLCs to make appropriate referrals,
including referrals to TARS, OPLS, other CLCs, LANSW or non–
legal service providers
• check that referrals to the CLCs by OPLS are appropriate.127
• equip CLC solicitors to deliver better community education on
legal issues affecting older people through sharing of the resources
developed by OPLS and LANSW for CLE

127

The services provided by the CLCs are constantly changing. For example, this year
the Elizabeth Evatt CLC established an outreach clinic in the Oberon Hospital that specialises in
elder law and, inter alia, completes PAs, EGAs and simple wills. Similar outreach to Bathurst
and Blaxland is planned for next year: Meeting with M. Osborne on 15.12.2009.
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The proposed new role of capacity building is consistent with the
location of OPLS in TARS and consistent with the partnership
arrangement with LANSW because:
• OPLS taking on the role of capacity building requires it to accord
less priority to CLE but not to abandon CLE altogether. The
capacity building envisages that OPLS continues to deliver CLE
jointly with the CLCs to their local communities and service
providers.
• LANSW OPLEU will continue to deliver CLE to the community
and service providers.
• TARS advocate/educators and the TARS RV solicitor will continue
to deliver CLE to older people in ACHs and RVs. Where a further
legal presenter is required, TARS may obtain assistance from
OPLEU to arrange for a LANSW solicitor in a regional office or
contact a local CLC solicitor to assist.
The most cost–effective ways of accessing the CLCs at a central location
are via:
• the Quarterly meetings of CLCNSW at which separate sessions are
conducted for Centre Coordinators, Principal Solicitors and CLE
workers; the next to be held in February 2010
• the annual State Conference of CLCs, the next to be held in May
2010
• the bi–annual Legal Training Days, the next to be held before 31
March 2010.
The Director of the CLCNSW and its Learning and Development
Coordinator have indicated their willingness to make available to
TARS/OPLS/OPLEU three ten minute sessions at the next Quarterly
(for Coordinators, Principal Solicitors and CLE workers) and sessions at
the State Conference and the Training day, if desired; and for
TARS/OPLS/OPLEU to present at subsequent Quarterlies and training
days. The targeting of CALD and Aboriginal groups by OPLEU will be
of interest to many of the CLCs.128

128

Meeting with A. McEwin and J. Mantziaris on 1.12.2009.
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These capacity–building efforts by TARS/OPLS/OPLEU would be
consistent with the CLCNSW 2009–2012 Strategic Plan.129
In addition to these efforts to connect with CLCs at a central location,
a more tailored individualised and direct approach is necessary to
establish a connection with each CLC and identify how it can be
assisted. This is because the client base, local environment, resourcing
and composition of each CLC is different and CLCs currently provide
different levels of service, outreach and education to older people and
have different local networks. Even within the CLCs providing advice
on PAs, EGAs and Wills to older people, the activities undertaken differ.
For example the Elizabeth Evatt CLC Elder Law Solicitor drafts PAs,
EGAs and simple Wills, delivers outreach at Oberon (and next year to
Bathurst and Blaxland) and CLE; Kingsford LC completes PAs and
EGAs for older people and facilitates Will preparation with minor
assistance and has arranged three joint CLEs for older people with OPLS
or OPLEU; Hume Riverina CLC screens applicants, assists in
preparation of instructions and refers them to local practitioners for
preparation of pro bono Wills, PAS and EGAs and conducts a CLE
program for older people; PILCH co–ordinates the Cancer Patients’
Legal Service. Some CLCs are specialists and do not provide such
services but have a large client base of older people and would be
assisted by tailored sessions from OPLS solicitors e.g., the WRC.130
Some CLCs have a large client base of indigenous people; e.g., Wirringa
Baiya Aboriginal Women’s Legal Centre (a statewide service for
Aboriginal women and children with a focus on domestic violence,
sexual assault, child sexual assault and other issues of violence) and the
generalist CLCs located in the West, Far West, North West, and
Northern Rivers. In engaging with these CLCs the proposed CLE
activities of OPLEU with indigenous groups and the findings of the
recent reports on the family and civil law needs of Aboriginal people in
NSW (the Cunneen Report) and the report on the Aboriginal Legal

129

Which includes amongst its Objectives the following: Maintain a functional,
collaborative, and effective network of CLCs in NSW; Promote strategic collaboration between
member CLCs; Increase access to justice and legal services, including maintaining a focus in
CLCs on justice issues for Aboriginal people and other gaps in legal services. CLCNSW is in
the process of analysing the data received in its CLC Legal Training Needs Survey: it would be
worth contacting the CLCNSW Learning and Development Coordinator to see what training
needs were identified and assess whether OPLS can address any of.
130
Meeting with M. O’Halloran on 19.11.2009.
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Service’s Outreach Program (the Dimos report), need to be borne in
mind: see sections 5.12.2–5.12.3.131
While direct personal contact with CLC staff works best and is to be
preferred, this is not likely to be possible in every case. TARS already
participates in teleconferencing with other agencies, which seems to
work quite well; e.g., the NACAP through DoHA and the Older Persons
Network. OPLS should also investigate web conferencing and AVL
technology as both offer a cost effective way of TARS’ staff contacting
CLCs and other agencies outside Sydney. LANSW is using such
technology for some client conferences, professional development and
networking; and has offered to demonstrate its operation to TARS.
A possible application of AVL for TARS would be to use the free link at
LANSW HO to contact a group of CLC staff and service providers in
a community health centre in a remote location. The Reviewer was
advised that LANSW has applied AVL successfully in this way as many
remote centres have a free AVL link in a meeting room in the centre.132
As an additional legal education resource, OPLS and other CLCs will
also have the opportunity from March 2010 to access the legal education
modules on elder law prepared by Ms Field, and this is encouraged: see
section 5.7.
It has been recommended (Recommendation #30) that OPLS accords high
priority in the next 12 months to capacity building in CLCs.
For promotion purposes, it would assist if OPLS prepares a short
document for the CLCs that describes in more detail than the TARS
brochure, the services it provides. Accordingly, it is recommended that:
#34. In consultation with OPLEU, OPLS prepares a document for
distribution to the CLCs and other similar agencies promoting
TARS, OPLS, and OPLEP, taking into account the matters
suggested in this Report.

It is suggested that the document:
• refers to the partnership with OPLEU
• describes and gives examples of the kinds of services OPLS
provides and the days and hours of operation of TAL
131

Final Report by Chris Cunneen and Melanie Schwartz, Law Faculty, University of
NSW, December 2008; Review of the ALS Civil Outreach Service: Dora Dimos, LANSW,
March 2008.
132
Meeting with K. Cameron of LANSW 27.11.2009; Conversation with K. Cameron of
LANSW on 16.12.2009.
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• offers to provide further assistance such as CLE to CLC staff and
joint CLE with the CLC to service providers and community
members in that CLC’s catchment area
• offers to share CLE resources, such as PowerPoint presentations
and brochures, with the CLCs
• offers to provide legal advice at the end of a joint CLE session
• asks to be informed if OPLS referrals to CLCs are not appropriate
• refers to the OPLEU suite of brochures and audio cassettes
• invites CLC staff to visit TARS.

6.9 Law Reform and Policy
TARS has drawn on the experiences of the clients of OPLS to formulate
four submissions on issues that relate to policy and law reform, namely
submissions to the following agencies on the following topics:
• Enquiry into Substitute Decision Making for People Lacking
Capacity: TARS used the case studies to demonstrate why the law
is in need of reform and to frame specific recommendations for
reform to address particular issues;
• Submission to National Legal Aid which was incorporated in the
LA Response to the National Human Rights Committee: cited case
studies to demonstrate particular problems in the law;
• Submission to the Review of the Aged Care Complaints
Investigation Scheme (CIS): drew on experience of clients to
analyse the system, identify concerns and make recommendations
for improvement so that the CIS better meets the needs of
residents, families and providers;
• Submission to the Review of the Accreditation Process for
Residential Aged Care Homes: adopted a similar approach to the
CIS Submission.
These submissions demonstrate that TARS can draw on a large volume
of firsthand accounts from a broad range of enquiries to the OPLS TAS
as well as the issues demonstrated in its casework and advocacy in
ACHs and RVs, to make a significant and constructive contribution to
law and policy reform. The information available is current and comes
from a large sample of people in the aged care community: from
residents, their relatives and carers, staff, professionals and community
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representatives. Because TARS has an established reputation in the aged
care sector, its views are sought and, when provided, carry weight.
TARS is a member of the inter–agency groups described in section 5.11.5.
Until his resignation on 4 December 2009 to take up a position
elsewhere in the aged sector, the MLS was a member of the COTA Legal
Response Group. This Group advises COTA on its submissions on legal
issues. The COTA representative indicated at consultation that TARS
had extended generous assistance to COTA in this aspect of its work.133

6.10 Cross–sectoral initiatives
Two cross–sectoral initiatives of OPLEU have been described in
section 5.8: the Legal Pathways for Older People Pilot and the Planning
Ahead Project. The essence of these initiatives is that a non–legal service
provider identifies from amongst its aged clients, the vulnerable and
disadvantaged with legal problems and the legal service providers
(public and private) travel to the client to deliver a range of legal
services using a caseworker as the liaison point. OPLS’ involvement
with COTA, OPLEU and the private profession in the Legal Pathways
for Older People Pilot, has been described in section 5.8.2. The Reviewer
has recommended that OPLS be invited to participate in any further
rollout of the Planning Ahead Project in the metropolitan area:
Recommendation #16.
TARS itself has strong links with many non–legal service providers who
have direct access to aged clients with legal problems. Properly
resourced, TARS, like LANSW, could create a partnership between such
a provider, itself and a private sector lawyer, for the purpose of
delivering legal services to such clients at the office of the service
provider or, in special cases, at the home of the client. If the additional
solicitor position recommended (Recommendation #25) were funded,
TARS would be in a position to explore this kind of partnership.
Two examples of partnerships between a CLC and the private sector to
deliver legal services are the Hume Riverina CLC Subsidised Will,
Powers of Attorney and Enduring Guardianship Scheme (the Hume
CLC Scheme) and the PILCH Cancer Patients’ Legal Service.
In the Hume CLC Scheme, eight local private firms of solicitors within
the Albury Wodonga Area are supporting the CLC in increasing access
to legal services for disadvantaged people. The scheme commenced four
133

Meeting with A. Elias of COTA on 12.11.2009.
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months ago and is in the embryonic phase. It allows members of the
public who are experiencing limited financial capacity and health issues
to attend on a private solicitor for the drafting and finalising of a basic
will, PA and EGA for the reduced cost of $50 each i.e., $150 for the three
documents. Members of the public are invited to contact the CLC so that
they can be assessed under the scheme’s requirements. If assessed as
eligible, the client is handed a voucher that he/she can take to any one of
the participating firms to have a will completed. Vouchers are given to
those who are financially disadvantaged and experience a particular
vulnerability (e.g., frailty, ill health, language, isolation, or disability.)
Financial disadvantage is defined as someone who is in receipt of
a social security pension or benefit and who does not have money or
assets exceeding $5,000, excluding their family home or motor
vehicle.134
The participating private solicitors were identified through the local
Law Society. Each has indicated to the CLC the number of vouchers that
it is prepared to honour: the CLC keeps a record of the solicitor chosen
by each client. The CLC expedites the process by taking instructions
from the client on a standard pro forma, which is then taken, by the
client to the solicitor. Local solicitors have been prepared to visit ill
clients in hospital and local charities have provided transport to legal
appointments. Local solicitors have been prepared to further reduce fees
for needy cases. The CLC intends to try to expand the Scheme by asking
lawyers in two other regional Law Societies to participate and by
promoting the Scheme more widely, especially targeting palliative care
workers, social workers and health workers.
PILCH has engaged the Cancer Council of NSW and four metropolitan
law firms in a joint initiative called the Cancer Patients’ Legal Service.
The aim is to provide legal services to cancer patients in hospitals and
hospices. Potential clients will be identified via social workers in those
agencies. Legal services provided will include Wills, PAs, and EGAs,
advice about access to superannuation, social security benefits,
insurance, discrimination, tenancy, employment, credit, and debt.
A training package is being developed for the solicitors involved: this
may assist other CLC and LANSW lawyers.135
Subject to provision of the additional solicitor recommended in
section 6.3, TARS could use these partnerships or the joint initiatives
developed by LANSW as a template for similar initiatives of this kind.

134
135

Telephone attendance on Ms Karen Bowley of Hume Riverina CLC on 2.12.2009.
Meeting with Ms C. Seagrove on 2.12.2009.
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Through its participation in the COTA joint initiative and the lessons
learnt from the evaluation of the Planning Ahead Project, TARS will be
better equipped to identify cross–sectoral initiatives that have high
impact and are practically feasible, within its resource constraints.
A suitably qualified and experienced private sector legal practitioner
prepared to draft wills at a pro bono or much reduced rate and carrying
his/her own professional indemnity insurance is a pre–requisite to all
these initiatives. It is essential to identify such a practitioner because
Wills can be quite complex and the practitioner needs to have the skills
and time to identify the family relationships and potential impacts:
a poorly drafted Will can invite a family provision claim. Options for
identifying such a practitioner are via the Law Society Elder Law and
Succession Committee (with assistance from the Manager of the
OPLEU), via PILCH or by TARS initiating its own Volunteer program,
as has been done in many other CLCs. The Law Society is very
supportive of the current joint initiatives and will facilitate identification
of further suitably qualified practitioners.136 With an additional solicitor,
the Reviewer envisages that OPLS could increase its own direct service
delivery to include facilitating the drafting of Wills by conferring with
the client in compiling an instruction sheet for the private practitioner
(as is done by the CLC solicitors in the Hume CLC model).
The Hume Scheme is at an early stage and plans to extend it are in train.
Its progress should be monitored and if those involved evaluate it as
successful, TARS should, via CLCNSW and in collaboration with Hume
CLC, promote the Scheme to other CLCs as a model for delivery of
services to older people in partnership with the private profession.
Accordingly, it is recommended that:
#35. Subject to resourcing, OPLS accepts any invitation from
LANSW to participate in any further rollout in the Sydney
metropolitan area of its cross–sectoral initiatives with COTA NSW
and the Benevolent Society.

136

Telephone conversation with S. Currie, Responsible Legal Officer to Elder Law and
Succession Committee, Law Society of NSW, 16.12.2009.
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#36. Subject to resourcing, OPLS investigates a partnership with
a suitably qualified and experienced private sector pro bono
solicitor for delivery of Will drafting and other legal services to
older people.

#37. Subject to successful evaluation, OPLS via CLCNSW promotes
the model used in the Hume Riverina CLC Subsidised Will, Powers
of Attorney, and Enduring Guardianship Scheme to CLCs as a way
of increasing legal service delivery to older persons through
partnerships with non–legal service providers.

6.11 Reporting against KPIs
TARS’ Annual Reports contain a section citing statistics for OPLS
activities in the reporting period. For example, the Annual Report for
the 12 months ended 30 June 2009 states:
Table: 6. TARS Annual Report 2009 (extract)
OPLS Activities
Advices
Case Work
CLE (Metro and Regional)
Promotions

Number
2,675
51
161
37

It would be useful if future Reports included an explanation of the
activities for which statistics are cited. For example, the Reviewer
understands that the “Advices” category includes all enquiries to the
OPLS, whether received by telephone, correspondence or face–to–face
(at CLE or at TARS office) in which legal information and/or legal
advice is provided; and all requests to OPLS for provision of written
material. The latter requests are numerous and are usually received via
the CLE Feedback sheet. Inclusion of them as “Advices” does not give
an accurate picture of the volume of enquiries being handled by the
TAS.
The Reviewer understands that the activity “CLE (Metro and Regional)”
includes all CLE sessions conducted by TARS in which OPLS is referred
to, whether conducted by an OPLS solicitor or a TARS
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advocate/educator or the RV solicitor. It would be useful to report
separately on the CLE activities of the OPLS solicitors, to give a picture
of what has been achieved by them: the CLE conducted by the TARS
advocates is of a different character to OPLS CLE. In respect of
casework, it would be helpful to draw a distinction between casework
and minor assistance: since minor assistance requires less than five
hours work, the picture of the caseload would be more accurate if the
two kinds of cases were separately reported upon. It would give a more
complete picture of the current caseload of OPLS, to report on how
many of the two kinds of cases are still open at the reporting date.
As indicated in section 4.3, the Funding Agreement does not provide
much guidance to TARS as to the KPIs against which it should report
and against which its management should assess the effectiveness of
OPLS. The Reviewer considers that the following statistics for a defined
period of time are useful in assessing the effectiveness of the OPLS:
• total telephone enquiries handled by OPLS staff and/or the MLS
(if related to OPLS intake list) in which legal advice or information
is given, on a month by month basis (i.e., excluding the meeting of
requests for written material received via Feedback Sheets)
• total telephone enquiries handled by OPLS staff and/or the MLS
classified by age of clients; commonly raised legal issues; source of
referrals and destination of referrals
• total advice sessions conducted face to face by OPLS staff (whether
at TARS’ office, at the end of CLE, at the client’s home or other
venue), classified by type of legal issue
• total OPLS minor assistance files opened, classified by type of legal
issue
• total OPLS minor assistance files closed
• total OPLS casework files opened (excluding minor assistance)
classified by type of legal issue and court/tribunal/EDR forum
• total OPLS casework files closed (excluding minor assistance)
• total CLE sessions conducted by OPLS staff and/or the MLS
(excluding CLE conducted for CLCs), classified by location,
audience numbers and audience composition
• total number of participants in CLE sessions conducted by OPLS
staff and/or the MLS
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• total CLE sessions conducted by OPLS staff and/or the MLS for
CLCs, classified by number of participants, location of the CLCs
and topics addressed
• total CLE sessions conducted jointly with CLCs or LANSW,
classified by audience type and location
The Reviewer also considers the following qualitative KPIs of assistance:
• nature of feedback in CLE participant evaluation forms
• nature of feedback of stakeholders with whom or for whom CLE
was conducted or with whom other joint activities have been
undertaken; e.g., law reform projects; inter agency work
• nature of unsolicited commendations and complaints
• results of client satisfaction surveys
• whether or not the advice, minor assistance, casework, or CLE
improved or had the potential to improve the clients’ awareness of
and/or ability to advance their legal rights or advanced the clients’
legal position.
• whether or not the activity made it easier for the client to access
legal information or legal services
• whether or not the activities enhanced the capacity of the CLCs
to deliver legal services to older people
• nature and impact of resources produced, including extent to
which resources shared with CLCs
• nature and impact of contributions to law and policy reform.
Accordingly, the Reviewer recommends that:
#38. Future reports of OPLS activities include explanations of
activities reported upon and have regard to the KPIs listed in this
Report.
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6.12 Key Challenges and Future Priorities
The role of OPLS in the partnership with LANSW is legal service
delivery, in the form of legal information and advice, casework and
community legal education. Since March 2008, OPLS emphasis has been
on delivery of information and advice by telephone and the delivery of
legal education to service providers and members of the community,
alone and in partnership with others. This emphasis on early
intervention and preventative legal services is consistent with the
strategic direction recommended in the Commonwealth Taskforce
Report and in accordance with the Funding Agreement with LANSW.
The priority accorded to service delivery via a TAS available five days
per week is justifiable in terms of its fulfilment of a need that would
otherwise be unmet. In the absence of the TAS, the enquirers would
need to contact a CLC, a LANSW office or LawAccess. LANSW does not
generally provide advice by telephone and it would be necessary to
attend in person for a legal appointment, for which there may be a
delay. Further, not all LANSW offices provide civil and family legal
advice and legal appointments are generally limited to half an hour’s
duration. Most CLCs operate a limited telephone advice and
appointments service, due to resourcing constraints. Older people suffer
mobility issues due to health, which can preclude personal attendance at
a legal service and may require time to provide their instructions.
LawAccess is not a specialist legal service for older people.
The challenge for OPLS has been and will continue to be, maintenance
of the high service standard on the TAS, while delivering other services,
within the allocated resources. Part of this challenge is to ensure the
professional development of its solicitors. This challenge will be greater
in the future as the demand on the TAS is likely to increase.
The Reviewer has made recommendations for increased service
delivery: increased minor assistance, casework, and delivery of legal
advice services with OPLEU in cross–sector initiatives in the
metropolitan area. These initiatives would involve OPLEU delivering
legal services in locations that are more accessible to older people; such
as the office of a local service provider. The Reviewer has also
recommended a change in emphasis within CLE, to accord higher
priority to engagement with the CLCs during the next 12 months.
Implementation of these recommendations will enhance professional
development of OPLS solicitors, increase staff retention, increase the
capacity of the CLCs to deliver legal services to older people and
identify matters which should be referred to OPLS or LANSW; enhance
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TARS’ reputation as a source of specialist expertise and TARS’ ability
to deliver relevant CLE and contribute to law reform and public policy
development.
The Reviewer has recognised the resource implications for OPLS and
recommended the funding of an additional Solicitor position:
Recommendation #25. This is further discussed in section 7.1.
The Reviewer has also made recommendations for a greater degree of
engagement between OPLS and OPLEU. These include joint strategic
planning, direct observation of each other’s advice practice, regular
meetings, joint CLE, and participation in joint cross–sectoral initiatives.
Implementation of these recommendations also requires investment of
resources. However, the investment is a pre–requisite to an effective
partnership. The expectation is that the resulting benefits will repay this
investment.
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7 Implementation
7.1 Resources
Location of the OPLS in TARS represents a highly cost–effective use of
the two funded positions for solicitors for the following reasons. TARS
commenced its work advancing the legal rights of older people in 1986,
albeit under a different name and with an emphasis on accommodation
for older people. TARS is now well established with a large client base
of older people in ACHs, RVs and in the community; it enjoys an
excellent reputation and has created an effective network among the
public, private and not for profit entities in the aged sector. TARS
already supports the OPLS financially and in other ways to a much
larger degree than that to which it is funded: five TARS
educator/advocates and the RV solicitor conduct CLE and other
activities which promote OPLS across NSW on a regular basis and refer
clients to it; these advocates act as an additional resource for OPLS as
they have expertise in the aged care and retirement village legislation
and systems and can respond to some of the non–legal enquiries
directed to OPLS; the MEPS includes promotion of OPLS in all media,
publications and other advertising and Expos conducted by TARS; the
established infrastructure of TARS in terms of management,
supervision, quality assurance, information technology, website,
accommodation, payroll, receptionist, administration, financial
reporting and other corporate services supports OPLS on a day–to–day
basis.
To implement the Reviewer’s recommendations for increased service
delivery, the Reviewer recommended an additional Solicitor position
be funded for OPLS: Recommendation #25 in section 6.3.4.
If that additional funding is not available, the recommendations
concerning:
• increased minor assistance and casework
• OPLS’ participation with the OPLEU in future joint initiatives for
service delivery and
• OPLS initiating such joint initiatives with private practitioners in
its own right
are unlikely to be able to be implemented, without reduction in the
availability of the TAS. The latter is not recommended: TAS represents
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a major improvement in cost effective access to legal information and
advice for older people, who represent a growing segment of the
population. The demand for TAS is likely to increase if the current trend
in usage continues: see section 6.1.2. The Taskforce Report indicated that
this kind of legal information and advice service is a most cost effective
form of legal intervention with the capacity to prevent legal problems
arising or escalating.
The Reviewer considers that the recommendations for increasing the
range of casework (but not the amount of casework) and increased
capacity building in CLCs during the next 12 months could be met
within existing OPLS resources, if a lower priority is accorded to other
kinds of CLE in that period. As stated in section 6.8, the CLE activities of
TARS’ educators, the RV solicitor and the OPLEU are not the subject of
the CLC capacity building Recommendation (although the Reviewer
envisages that the OPLEU will continue to be involved in delivery of
professional development to the CLCs.)
The CEO of TARS has accessed a draft copy of this Report on a
confidential basis and has indicated that an additional Solicitor position
is sought for the OPLS in order to implement the Report’s
Recommendations for increased service delivery. The Manager of the
OPLEU has accessed a draft copy of this Report on a confidential basis
and has indicated that additional resources are not sought for the
OPLEU and that the provision of an additional solicitor for OPLS is
supported.
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7.2 Implementation Committee
The Reviewer’s recommendations affect the future operations of OPLS
and OPLEU and will take some time to implement. The Reviewer
recommends that:
#39. An Implementation Committee chaired by LANSW be formed
to oversight the implementation of the Recommendations accepted
by the CEO of LANSW.

Recommendation #5 concerned the formation of a Steering Committee to
guide the future strategic direction of OPLEP. The TOR of the Steering
Committee or its Sub–Committee could include oversight of the
implementation of the accepted Recommendations of this Review.
During the implementation period, the alternate models of service
delivery in QLD, Victoria, and Canada should be monitored. These
models are described in Appendix 6.
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Appendix 1: Relevant Reports
Reports Relevant to Review of the Older Persons Legal and Education
Program
• Legal Information Needs of Older People: Susan Edwards and Antonia Fontana,
Law and Justice Foundation of NSW, Sydney 2004
• Legal Needs Survey: Coumarelos et al, Law and Justice Foundation of NSW,
Sydney, 2006
• Older People and the Law: House of Representatives Standing Committee on
Legal and Constitutional Affairs, Canberra, September 2007
• The Family and Civil Law Needs of Aboriginal People in NSW: Chris Cunneen and
Melanie Schwartz, Law Faculty, University of NSW, December 2008
• Taking Justice into Custody: The Legal Needs of Prisoners: Anne Grunseit, Suzie
Forell and Emily McCarron, 2008
• A Strategic Framework for Access to Justice in the Federal Civil Justice System:
Access to Justice Taskforce of the Commonwealth Attorney–General’s
Department, September 2009
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Appendix 2: Consultations
Consultations for Review of The Older Persons Legal And Education
Program
Internal Consultations: TARS
• Janna Taylor, Chief Executive Officer, The Aged–care Rights Service Inc. (TARS)
• Stephen Newell, Manager Legal Service/Principal Solicitor, TARS (until 4.12.09)
• Rosalene Jones, Manager Education and Promotion Service, TARS
• Margaret Small, Solicitor/Advocate, Older Persons’ Legal Service (OPLS), TARS
• Melissa Chaperlin, Solicitor/Advocate, OPLS, TARS
• Charmian Powell, Receptionist, TARS

Internal Consultations: LANSW
• Monique Hitter, Director, Civil Law Division, LANSW
• Dennis Roach, Manager, CLC Programs, LANSW
• Lauren Finestone, Solicitor, Older Persons Legal and Education Unit (OPLEU),
LANSW
• Lee Critchley, Solicitor, OPLEU, LANSW
• Sonya Chidiac, Litigation Support Clerk, OPLEU, LANSW
• John Truswell, Solicitor, Grants Division, LANSW
• Jenny Lovric, Manager, Co–operative Legal Services Delivery Program, LANSW
• Kirsten Cameron, Manager, Publications Unit, LANSW
• Miranda Jakich, Publications Coordinator, Publications Unit, LANSW

External Consultations
• Mia Zahra, Community and Relationships Manager, LawAccess NSW
• Wendy Elder, Project Manager – Regional Outreach, LawAccess NSW
• Anne–Marie Elias, Policy and Communications Manager, Council on the Ageing
NSW
• Sue Walden, Coordinator, Legal Information Access Centre, State Library of
NSW
• Jeanell Buckley, Legal Information Access Centre, State Library of NSW
• Sue Field, NSW Trustee and Guardian Fellow in Elder Law, University of Western
Sydney
• Andrew Boulton, Coordinator, Older Persons Tenants’ Service
• Anna Hartree, Coordinator, Kingsford Legal Centre
• Maree O’Halloran, Manager, Welfare Rights Centre (NSW)
• Alastair McEwin, Director, Community Legal Centres NSW
• Joanna Mantziaris, Learning and Development Coordinator, Community Legal
Centres NSW
• Meredith Osborne, Education and Promotion Coordinator, Elizabeth Evatt
Community Legal Centre
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• Deborah Henville, Elder Law Solicitor, Elizabeth Evatt Community Legal Centre
• Caroline Seagrove, Acting Executive Director, Public Interest Law Clearing House
(NSW)
• Helen Campbell, Executive Officer, Redfern Legal Centre
• John Rafferty, Principal Solicitor, Macquarie Legal Centre
• Fiona Houldsworth, Manager, St George and Sutherland Live At Home Programs,
Benevolent Society
• Karen Bowley, Principal Solicitor, Hume Riverina CLC
• Sue Scott, Assistant Director/Knowledge Manager, Law and Justice Foundation
of NSW
• Crystall Crellin, Team Leader, St George and Sutherland Live At Home Programs,
Benevolent Society
• Sherida Currie, Responsible Legal Officer, Elder Law and Succession Committee,
Law Society of NSW
• Janice Lindop, private legal practitioner
• Jenny Lee, Principal Solicitor, Senior Rights Program, Victoria
• Mary–Jo Simpson, Seniors Legal and Support Service, Caxton Legal Centre, QLD
• Trudy Neal, Dementia Advisory Service
• Anne Tunks, Dementia Advisory Service
• Barry Styles, NASA Neighbouraid
• Toni Lake, Greater Southern Area Health Service (Barham)
• Bonnie Leach, Diabetes Australia, Wollongong
• Angela Lonnergan, Campelltown City Council
• Lyn Frankovich, Marrickville Council
• Debbie Giacomin, HACC Multicultural Access Worker, Bankstown
• Judy Galachne, Greater Southern Area Health Service, Moulamein
• Ian Whitehall, Ballina Probus Club
• Theresa Kot, National President, Association of Independent Retirees
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Appendix 3: List of Material Sought from TARS and LA NSW
Material Sought from Legal Aid NSW (LANSW) for Review of Older
Persons Legal and Education Program (OPLEP)
Stakeholders
List of external agencies to be consulted by the reviewer and contact details for
relevant person in each agency.

General
1.

Submissions to secure funding (and extended funding) for the OPLEP.

2.

Progress Reports and Financial Reports to LANSW Board or PPF etc.

3.

LANSW Annual Report for 2008–2009.

4.

Project Plans or similar planning documents.

Casework
5.

Access to all Closed and Open OPLEP Casework Files.

6.

Casework statistical data (if available e.g., re: numbers active, numbers
concluded, types of issues, categories of clients, outcomes, how many referred
by or to TARS, trends).

7.

Policies, Procedures, Guidelines, Standard Operating Procedures and/or
Manuals applicable to Casework.

8.

Any documents re Client Feedback e.g., Surveys, Commendations and
complaints.

Advice/Information by Telephone or in Person
9.

Access to files and other records relating to advice provided in person or via
phone.

10. Statistical Data (if available e.g., re: number of advices given, rate per month,
client categories, types of issues, outcomes, referrals to or by LANSW, other
sources of referral, trends).
11. Any applicable Policies, Procedures, Guidelines, SOPs, and/or Manuals
applicable to advice work not already provided under 7. above.
12. Any documents re feedback received e.g., Surveys, commendations,
complaints.

Policy Submissions/Law Reform
13. Any submissions relating to policy or law reform (prepared alone or jointly with
TARS, Law Society of NSW or other agencies).

Promotion and Community Legal Education
14. Particulars of CLE sessions delivered e.g., date, location, duration, attendees
type and number, delivered by, topic/s.
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15. Particulars of promotional activities in which participated e.g., date, type of
activity, target audience; and impact.
16. Brochures/Handouts/Papers/power point presentations relating to CLE and
promotion.
17. Evaluation Sheets re CLE or other documents relating to feedback received re
CLE.
18. Verbals/LSJ/other media/publicity.
19. Fact Sheets re issues relating to older persons.

Staffing
20. Position Descriptions for positions in OPLE Unit.
21. Job Pack Sent to Potential Applicants for positions in OPLE Unit.
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Material Sought from The Aged–Care Rights Centre (TARS) for Review of
Older Persons Legal and Education Program (OPLEP) by Robyn Gray
19.10.2009
Stakeholders
List of external agencies to be consulted by the reviewer and contact details for
relevant person in each agency.

General
1.

Correspondence with Legal Aid NSW (LANSW) concerning the OPLEP.

2.

Funding Agreement TARS and LANSW re OPLEP.

3.

Progress Reports and Financial Reports to LANSW re OPLEP.

4.

TARS Annual Report for 2008–2009.

a) Monthly Reports to TARS Management Committee relating to Older Persons’
Legal Service (OPLS).

Casework
5.

Access to all Closed and Open OPLEP Casework Files.

6.

Casework statistical data (if available e.g., re: numbers active, numbers
concluded, types of issues, categories of clients, outcomes, how many referred
to or by LANSW, trends).

7.

Policies, Procedures, Guidelines, Standard Operating Procedures and/or
Manuals applicable to Casework.

8.

Any documents re Client Feedback e.g., Surveys, Commendations and
complaints.

Advice/Information by Telephone or in Person
9.

Access to files and other records relating to advice provided in person or via
phone.

10. Statistical Data (if available e.g., re: number of advices given, rate per month,
client categories, types of issues, outcomes, referrals to or by LANSW, other
sources of referral, trends).
11. Any applicable Policies, Procedures, Guidelines, SOPs, and/or Manuals
applicable to advice work not already provided under 7. above.
12. Any documents re feedback received e.g., Surveys, commendations,
complaints.

Policy Submissions/Law Reform
13. Any submissions relating to policy or law reform (prepared alone or jointly with
LA NSW or other agencies).

Promotion and Community Legal Education
14. Particulars of CLE sessions delivered e.g., date, location, duration, attendees
type and number, delivered by, topic/s.

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
165 of 182

Review of Older Persons Legal and Education Program

15. Particulars of promotional activities in which participated e.g., date, type of
activity, target audience; and impact.
16. Brochures/Handouts/Papers/power point presentations relating to CLE and
promotion.
17. Evaluation Sheets re CLE or other documents relating to feedback received re
CLE.
18. Verbals/LSJ/other media/publicity.
19. Fact Sheets re issues relating to older persons.

Staffing
20. Position Descriptions for positions in OPLS.
21. Job Pack Sent to Potential Applicants for positions in OPLS.

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
166 of 182

Appendix 4: TARS Financial Reports re: OPLS

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
167 of 182

Review of Older Persons Legal and Education Program

Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
168 of 182

Review of Older Persons Legal and Education Program

Breakdown for Account of Project from Surplus
Date

R&M

Adv –
Office
Travel Publicity Training Exp

Supplier

08-01-2008

$1,130.00

ACWA

08-06-2008

$220.00

PIAC

08-08-2008

$360.00

PIAC

08-11-2008

$149.05

Flight Centre

08-11-2008

$301.77

Flight Centre

08-11-2008

$800.00

08-15-2008

$300.00

08-26-2008

$150.55

08-28-2008
08-28-2008

Asian Golden Guide
NCOSS
D H Murphy (motel)
$80.00

$6,500.00

Tenants' Union
New Office Fitouts

09-10-2008

$437.75

M.Crothers (Reimb)

09-10-2008

$349.91

M.Small (Reimb)

09-10-2008

$10.00

Marrickville legal centre

09-26-2008

$552.75

Hertz

09-01-2008

$147.27

Riverview Motel

09-01-2008

$145.45

Country Cottage

09-11-2008

$163.64

Virgin Blue

09-22-2008

$203.50

Wotif.com

09-01-2008

$209.09

Crowne Plaza Darwin

09-01-2008

$20.91

Lake Macquarie Hotel

09-03-2008

$89.09

Breakout Motor Inn

09-05-2008

$102.27

Bathurst Motor Inn

09-22-2008

$378.82

Qantas

09-22-2008

$250.64

Qantas

10-01-2008
10-01-2008

$200.00
$154.55

10-03-2008

PIAC
Virgin Blue

$60.00

Aged care standards &
accreditation agency

10-09-2008

$95.45

10-14-2008

$170.82

Caribbean Motel

10-14-2008

$133.80

Rydges Pt Macquarie

10-15-2008

$2,328.73

10-15-2008

Central Motel

Diners Club
$1,523.64 Community Relations
Commission
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Date

R&M

Adv –
Office
Travel Publicity Training Exp

Supplier

10-17-2008

$30.82

10-18-2008

$989.09

Pericoe Retreat

10-20-2008

$14.27

The Coffee Club

10-22-2008

Navigator Brassarie

$54.55

Volunteer Rescue News

10-22-2008

$183.08

Pat Joyce

10-22-2008

$271.51

Margaret Small

10-27-2008

$550.00 Kiri Yanchenko

10-28-2008

$319.55

Regional publishers

10-28-2008

$420.84

Hertz

10-28-2008

$190.37

Petty cash

10-28-2008

$35.85

Petty cash

11-07-2008

$84.36

Templers Mill Motel

11-14-2008

$556.25

Australian Publishing

11-14-2008

$207.36

Hertz

11-03-2008

$343.23

Flight Centre

11-03-2008

$230.74

Regional Express

11-14-2008

$175.00

Quality Hotel Charlestown

12-03-2008

$188.86

Melissa Chaperlin

11-19-2008

$132.91

Merimbula Motor Lodge

11-20-2008

$196.36

Beachview Motel

11-20-2008

$176.36

Bega Village Motor Inn

12-23-2008

$879.05

Hertz

12-10-2008
12-12-2008

$1,000.00
$143.00

12-17-2008

Last Minute Radio
GM Cabs

$1,300.00

Showcase Publication

12-13-2008

$99.09

Yellow Water Taxi

12-15-2008

$335.45

H2O Taxis

01-23-2009

$22.73

Diners Club

01-23-2009

$112.50

02-11-2009

$1,990.00

02-11-2009

$272.73

02-02-2009

$316.23

02-02-2009

Aged Rights Advocacy Services
DPS Publishing
ACAA NSW
Wotif.com

$2,250.00

Last Minute Radio

02-09-2009

$20.00

02-06-2009

$125.72

Quality Hotel Charlestown

03-11-2009

$106.91

Ray Horsburgh

Total

$6,500.00 $13,011.25

Brewsters Coffee

$8,099.33 $2,360.00 $2,073.64
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$32,044.22

Appendix 5: OPLEU Case Studies
Case #1
The Older Persons’ Legal Unit commenced proceedings in the Supreme Court Equity
jurisdiction on behalf of an 87–year–old client who contributed $555,000 towards the
purchase of a property for herself and her nephew and his family. The client financed
the purchase through the sale of her unit and withdrawing savings from bank
accounts. The client was not registered on the certificate of title. The relationship
broke down and the client was forced to move into rented accommodation.
The Defendants claimed the money was a gift. The plaintiff was pursuing the
argument that the arrangement created a resulting trust, constructive trust, or
equitable charge. The case settled with the nephew agreeing to sell the property
and the proceeds being split in accordance with the agreement reached by the parties.
Case #2
An elderly couple were manipulated by their son to sign loan and mortgage
documents. The clients were taken by their son to see his solicitor who relied on son
to interpret for his non–English speaking parents. The son defaulted on the loan.
The clients had to sell their house and their pension was reduced. The Unit is
investigating a potential negligence claim against solicitor for conflict of interest
and/or unjust contract.
Case #3
Client was duped into giving her Certificate of Title and identity details to a woman
who told her she was going to arrange home insurance for her. The woman forged
the client’s signature on loan and mortgage documents. The client was sued by lender
for possession of her house. A defence has been filed and a cross claim is to be made
against the Torrens Assurance Fund.
Case #4
An elderly client had a stroke and afterwards relied on her daughter to manage her
finances. Her daughter persuaded her mother to take out a reverse mortgage, telling
her she needed the money to pay her bills. The daughter didn’t pay the bills used the
money herself, and the client was made bankrupt. It appears client did not receive
independent legal advice on the mortgage even though the lender’s code of conduct
required evidence of same. There is also a question about the client’s capacity to enter
any contract. The Unit is waiting for the trustee in bankruptcy to sell the house before
being able to consider taking instructions from client to commence proceedings against
the lender based on unjust contract.
Case #5
Client had made significant financial contributions over more than 40 years to the
purchase and maintenance of a house registered in the name of her late sister but in
which she has always lived. The sister bequeathed the property to a third party.
The Unit is attempting to settle the matter with the beneficiaries so that the client gets
a life estate. The Unit is seeking counsel’s advice on how best to protect the client’s
interest.
Case #6
An elderly client transferred her home to her nephew for no consideration but on the
understanding she would continue to live in the home. She was induced to sell another
property she owned so that the proceeds of the sale could be used to refurbish the
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granny flat that existed on the property in which she and her nephew lived. After the
property was sold, the client lent her nephew and her brother respective amounts of
$50,000 and $30,000 on the understanding that the monies would be repaid by
putting those amounts to the construction of the granny flat. The loans have not been
repaid and the granny flat is not to be built. The client’s relationship with her family
has broken down. The Unit is seeking counsel’s advice as the client’s options.
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Appendix 6: Alternate Models of Service Delivery
The Reviewer obtained information about alternate models of legal
service delivery to older people operating in QLD and Victoria from
personnel involved in those States;137 and information about the
Advocacy Centre for the Elderly in Toronto from its website.138

Queensland Seniors Legal and Support Services
In QLD, there are five specialist legal services for older people operating
within and under the auspices of CLCs at Brisbane, Cairns, Townsville,
Toowoomba, and Hervey Bay.139 The services are called Seniors Legal
and Support Services. The Services commenced as one–year pilots in
about 2007, were twice extended as one–year pilots and from June 2010
have been granted recurrent funding for three years to 2013. Funding is
provided by the QLD Department of Community Services to assist
people over the age of 60 who are either: (a) being abused in a
relationship of trust (physically, sexually, psychologically); or
(b) financially exploited by individuals, institutions or government
agencies; e.g., granny flat arrangements, consumer scams, abuse of PAs,
inappropriate treatment by banks or the Public Trustee.140 Financial
exploitation comprises the major component of the work. There is often
a link between the two areas with a client being the victim of both,
although clients are initially reluctant to divulge abuse by their children
and initially present with a different legal issue.
The QLD Services each provide legal advice (mainly in person at their
offices or on outreach in the community and to a lesser extent by
telephone); minor assistance; casework and CLE. Face–to–face
appointments in a local community are preferred because of the
difficulties faced by the clients e.g., deafness and lack of mobility.
Whereas the CLCs generally allow half hour appointments for clients,
between roughly between 90–120 minutes are allowed for appointments
137

Telephone conversation with Ms Mary-Jo Simpson of Seniors Legal and Support
Service, a service of the Caxton Legal Centre 2.12.2009; Telephone conversation with
Ms Jenny Lee, Manager, Senior Rights Victoria 2.12.2009; Telephone conversation with
Ms Gabrielle Negri, Principal Solicitor/Coordinator, Cairns CLC 17.12.2009; Telephone
conversation with Mr Tom Cohen, Seniors Legal and Support Service, Cairns CLC 17.12.2009;
Telephone conversation with Ms Tabatha O’Shea, Senior Rights Victoria, Loddon Campaspe
CLC 17.12.2009.
138
http://www.dementiatoronto.org on 29.11.2009.
139
The Hervey Bay CLC is operated by volunteers.
140
For Aboriginal clients, there is flexibility about this age criterion.
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by these Services. Each Service employs both a lawyer and a social
worker working as a team and is supervised or managed by the
Principal Solicitor in the relevant CLC and otherwise supported by the
CLC’s infrastructure. The team interviews the client together after
intake. The aim is to take a holistic approach to the client and identify
legal and non–legal issues and address them. The legal issues may be
a trigger or a consequence of the other issues. The clients are often
suffering psychological or other emotional issues; may be very stressed,
confused, and/or suffering short–term memory loss.
The social workers check that clients understand the advice given to
them. They are often able to draw out further and different information
from clients and bring a different perspective to the assessment of the
client’s situation (wider than the legal assessment). This opens up wider
avenues to address the client’s situation. A non–legal solution may be
preferable, given the unwillingness of older clients to litigate and the
time, expense, and stress involved. The social workers also provide
non–legal advocacy, emotional support and short term counselling;
have excellent networks for referrals; good relationships with care
providers and arrange other kinds of social work support; co–ordinate
different services’ responses to the client e.g., HACC assessment;
conduct non–legal advocacy to the Adult Guardian; make practical
suggestions as to how to address anxiety and stress and work to
improve the client’s circumstances, such as accommodation.
The success of this multi–disciplinary model depends on choosing the
right staff i.e., those with accommodating, respectful, team and flexible
approaches to their roles. Respectful communication of differences is
crucial. Managing the interaction between the two professions can be
challenging. When the right staff are chosen, the model works well for
the client and the team members.
CLE is delivered to a range of community groups and members of the
public and residents of ACHs. CLE is given emphasis because it is
essentially preventative in nature, designed to raise awareness of issues
before inappropriate action is taken (to avoid an action for which the
only remedy is expensive litigation and having regard to the fact that
these clients are often unwilling to litigate against family members).
CLE includes anonymised case studies and promotion of the legal
service. CLE generates clients for the Services. In Seniors Week, the
Services participate in community events and expos, with promotional
“show bags.”
The Brisbane service has the largest client base of the five QLD services
and operates under the auspices of the Caxton Legal Centre on a multi–
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disciplinary model. It has a staff of five solicitors (two full time and
three part time) and four social workers, plus a legal coordinator and
a receptionist. It provides advice, casework, CLE and outreach; with the
emphasis on face–to–face advice, either in the office or at the client’s
home. It has links to the other four legal services. In future, it would like
to increase its court work and establish some cross–sector partnerships.
The establishment of a legal advice clinic in a senior citizens centre is
under consideration. All solicitors and social workers participate in
CLE.
At the Brisbane service, a social worker handles all intakes, mostly by
telephone. Intake can require up to an hour as the social worker asks the
caller about key relationships, which can be complex, and seeks to make
some assessment of capacity. The social worker then refers the client
either to a solicitor (for telephone advice) or a social worker or to one of
three teams with an appointment time. Each team comprises a solicitor
and a social worker.141 These teams often attend on clients at their
homes, each team attending roughly two–to–four half–day
appointments per week (including travel time).
The solicitors engage in a range of representation work, including
obtaining Community Violence orders and appearing before the QLD
equivalent of the GT; assisting in eviction of unwanted occupants;
advocacy before the Adult Guardian; unfair practices in RVs; assisting
occupants who have been wrongfully placed in nursing homes to leave
the home; and advice e.g., family agreements; neighbourhood disputes
(fences, intimidation); financial abuse by professionals. The social
workers address non–legal issues using their networks, arrange capacity
assessments, and assist the lawyers with capacity and communication
issues. In addition, one solicitor staffs the telephone advice line four
days per week to deal with straightforward matters via phone; and
conducts outreach on the fifth day. Another part–time solicitor is shortly
to be engaged to work two days per week preparing clients for
appointments with private solicitors (at which Wills, PAs and EGAs
would be prepared); and providing other legal advice; e.g., on grand
parenting issues.
The Cairns service operates under the auspices of the Cairns CLC.
The CLC is managed by a Principal Solicitor and has a Coordinator and
Financial Administrator. It operates three programs, staffed as follows:
a generalist service providing criminal, civil and family law with two

141

Intake involves a detailed interview with the social worker on the telephone, which is
reflected in a written record.
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part–time casework solicitors, a full time and a part time administrative
officer; a specialist disability and discrimination service staffed by a
part–time solicitor; and the Seniors Legal and Support Service staffed by
a solicitor, a social worker and an administrative officer. The legal
service provides advice (mainly in person), minor assistance, casework,
and CLE. Since June 2009, it has operated a TAL two days per week for
two hours. Intake by phone is handled by the administrative officer who
obtains core information. It provides outreach at four locations each
month i.e., a different venue each Wednesday, being Innesvale,
Atherton, Mareba, and Mosman, in local facilities. The outreach
typically involves 3–4 clients. Next year it will commence monthly
outreach at the Yarraba Aboriginal Community, east of Cairns. Both the
solicitor and the social worker attend the outreach. Appointments for
legal advice on outreach (except for Yarraba), are booked in advance.
There have been other models of partnership service delivery in QLD
(in contrast to all services being delivered under the auspices of a CLC).
The challenges in those models were: it was very resource intensive to
continuously engage in the level of consultation and collaboration
necessary for the partnership to function effectively; referral pathways
and roles could be unclear and confusing; if the partnership was not of
equals, the power imbalance could detract from service delivery and be
counter–productive; it reduced the capacity of the CLC to respond
quickly to opportunities on the ground which meant that some
opportunities were missed due to the slower decision making processes
in the more bureaucratic partner, which slowed down the response
times; and the reluctance of those involved to say that the partnership
was not working , due to the perceived loss of face or reputation
involved.
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Senior Rights Victoria
Senior Rights Victoria is a free legal and advocacy service established to
address abuse of older people in the community. The Victorian program
was established about 18 months ago and is funded for about another 18
months. The program targets elder abuse, which is defined as any act
that causes harm to an older person inflicted by someone they know,
such as a family member or friends. Elder abuse may be physical, social,
financial, psychological, or sexual and includes mistreatment or neglect.
Financial abuse is commonly seen in misuse of PAs, transfer of property
without informed consent and family agreements. Physical abuse is
often by family members, and is addressed, inter alia, through obtaining
Family Violence Orders from courts, eviction orders, and revocation of
licences of children to reside with their parents.
The target group is clients aged 60 years and over, but there is discretion
to provide services to clients younger than this e.g., indigenous clients.
The program is available to older people, friends, family members, and
service providers. The program is refining its model of service delivery
in the light of its initial period of operation. The program involves four
partners: COTA Victoria; PILCH Victoria; Loddon Campaspe CLC and
the Eastern CLC and operates from Melbourne, Bendigo, four PILCH
clinics and a number of outreach locations. Weekly casework meetings
are held with the Manager to discuss cases, ensure consistency of
approach, and develop Case Guidelines.
The Manager/Principal Solicitor, two solicitors, an advocate, and an
administrative assistant are based in Melbourne. In the Loddon
Campaspe CLC, Bendigo, two part–time solicitors, an advocate (who
has a social work background) and an administrative assistant are
based. For day–to–day casework guidance and checking of files, they
look to the Principal Solicitor of the CLC. In the Eastern CLC, an
advocate and an administrative assistant are based. One solicitor from
Melbourne provides outreach to the Eastern CLC.
The Melbourne service provides: telephone advice two afternoons per
week; casework: often in the Victorian equivalent of the GT (in cases
relating to appointments of guardians or financial administrators or
revocation of PAs) and in the Local Courts seeking Family Violence
Orders; CLE; capacity building in service providers (to equip them to
identify issues and either address them or to refer them appropriately)
and capacity building in CLCs (so they can provide legal services and
deliver their own CLE). The service is seeking to target elder abuse by
building a network with local front line community workers such as
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community health care workers and the police; and collecting data on
the issue.
The Melbourne service has developed a range of responses to the issue
of elder abuse depending on the circumstances; including litigation (but
noting that older clients are often reluctant to litigate); referral to police;
convening a family meeting and negotiating an agreement with the
family; arranging for the client to be placed in respite care while the
family develops a solution around new accommodation arrangements.
In the future, the Melbourne service would like to expand its casework
to litigate cases relating to elder abuse such as granny flat and family
agreements: it is in the course of drafting a statement of claim for a
County Court action of this kind. It would consider using volunteer
solicitors on its telephone advice service (which operates two afternoons
each week).
The services provided by Senior Rights Victoria in Bendigo under the
auspices of the Loddon Campaspe CLE include legal advice; short–term
advocacy; casework; outreach; CLE and capacity building in CLCs. The
majority of the legal work is legal advice work, both by telephone and in
person. The advocate with the social work background plays a valuable
role in assessing the situation of the client, including through home
visits, and provides short–term advocacy, and arranges through her
local knowledge and network of providers, non–legal solutions to some
of the client’s issues.
The most common issue is financial abuse in various forms, often
involving complex property law mattes; e.g., fraud; transfer of property
without consent; client’s funds applied for benefit of child; matters
involving constructive and resulting trusts and unconscionable conduct.
Counsel’s advice is sought in some matters. No superior court litigation
has yet been conducted as a suitable case has not been found to date.
The service provides separate representation in VCAT matters for the
person who is the subject of the application where guardianship and
financial administration orders are being sought. In the intimidation
cases, the perpetrator is frequently a family member or carer and the
client is frightened to take action in case they are put in residential care.
Remedies sought by the service include Intervention Orders; Revocation
of Licence to reside in home; ACAT assessments to establish if the client
is capable of independent living in the community and actions for
unconscionable conduct. The service has dealt with clients living in
squalor. The focus in CLE is on preventative action, including the
making of PAs, EGAs, and Wills.
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PILCH operates four outreach clinics staffed by pro bono private
practitioners. The clinics operate in ACHs and, inter alia, draw up PAs,
EGAs and Wills and are well patronised. Clients make bookings for
legal appointments through the ACH. Some ACHs require residents to
have these documents in place, as a condition of entry. An effective
alternate location for an outreach clinic would be a community health
centre because such centres have ongoing relationships with their clients
and are more likely to identify elder abuse; and because regular contact
with the staff at such centres will build a relationship with the staff and
a useful referrals network.

Advocacy Centre for the Elderly, Toronto
The Advocacy Centre for the Elderly (ACE) is a specialty community
legal clinic that was established to provide a range of legal services to
low income seniors in the Province of Ontario, Canada. The legal
services include individual and group client advice and representation,
public legal education, community development, and law reform
activities. ACE has been operating since 1984.
ACE is managed by a community Board of Directors of 15, seven of
whom must be aged 55 or older. Board members are elected by the ACE
membership. The elections take place at the ACE Annual General
meetings, which are held each year in autumn. ACE Board members
come from a wide variety of backgrounds including: law, the health
professions, social work, community services, and business. Many have
extensive experience as volunteers. They share an interest in and
commitment to the legal issues of older adults.
ACE currently employs five lawyers and three support staff. All the staff
provide direct client services although each has a primary area of
responsibility. The lawyers include an Executive Director that, along
with the Office Manager, is responsible for the operational management
of the clinic. Two of the lawyers are primarily responsible for the client
intake service and any litigation undertaken for clients. One lawyer is
primarily responsible for the legal research as well as the ACE
publications and website. One lawyer is an "Institutional Advocate.”
The institutional advocate is responsible for providing legal services to
clients who need advice or assistance with legal issues in long–term care
facilities, hospitals, psychiatric facilities, and other institutional settings.
The three support staff include an Office Manager who is responsible for
the day–to–day operations of the office. Two intake/support workers do
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the initial client intake work, the secretarial tasks, manage the speakers
service, and do a wide range of other tasks that are necessary to deliver
the range of legal services available from ACE.
Funding

"Advocacy Centre for the Elderly" is a registered trade style of the Holly
Street Advocacy Centre for the Elderly Inc. ACE is a registered charity
(BN/Registration Number 106686728RR0001).
ACE receives funding from Legal Aid Ontario. Legal Aid Ontario is in
turn funded by the Ontario Ministry of the Attorney–General. Although
ACE receives funding from Legal Aid Ontario, ACE is a non–
government organization and is independent from government.
The Legal Aid System and the Development of ACE

Legal aid was initially made available in Ontario for criminal and family
law matters. This service was delivered by private bar lawyers on a fee–
for–service basis through legal aid "certificates.” To obtain a certificate,
a client had to meet financial eligibility requirements. The certificate
system continues to this day.
Over the years, a need for legal aid was identified in other areas of law.
In response, the first community legal clinics opened in Ontario in the
early 1970s. These clinics were originally developed by community
groups that identified the need for legal services for particular client
communities such as injured workers. These first legal clinics had a
variety of funding sources. As a result of various task forces and
inquiries regarding legal aid, the Ontario Cabinet passed regulations to
the Legal Aid Act establishing a Clinic Funding scheme and providing an
ongoing funding structure for independent community legal clinics.
Over the years, the clinic system has grown to include 78 clinics as of
2003.
The majority of legal clinics were organized to provide legal services to
low income people within a defined geographic area, a "community,”
such as a county or an urban neighbourhood. These clinics are referred
to as general service community legal clinics. They provide a range of
"poverty law" legal services as determined by their community, as
represented by their Board of Directors. Usually this includes client
services in such areas as landlord and tenant, income maintenance,
welfare rights, workers compensation, and human rights. The exact
composition of the work and range of legal services provided depends
on local community demand and need for services. The clinics also
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engage in community development, law reform and public legal
education activities related to their client services.
Some legal clinics such as ACE are known as "specialty" community
legal clinics as they provide legal services to a particular client group.
Among the many client groups served are injured workers, people with
disabilities, seniors, Spanish–speaking people, aboriginal people,
tenants, and prisoners.
In 1983, a group of people interested in the legal issues of the older
population applied for funding from OLAP for a new community legal
clinic that would serve the older low–income population in Ontario.
This group was organized by members of Concerned Friends of Ontario
Citizens in Long–Term Care Facilities and included lawyers, community
workers, health providers, a small–claims court judge, seniors' activists,
and other community volunteers. The funding application was
successful and ACE opened its doors in 1984 on Holly Street in the
Yonge–Eglinton area of Toronto.
ACE was the first community legal clinic in Canada providing legal
services to seniors with a focus on "elder law" issues such as health care
consent, substitute decision making, long–term care, community care,
retirement home tenancies, seniors’ consumer issues, and elder abuse.
When ACE opened, it employed four staff persons. By 1988, ACE had
expanded to the current level of eight staff persons. ACE has changed
location twice and is now situated at 2 Carlton Street, Suite 701 in
downtown Toronto. When ACE opened, the Board and staff worked
with seniors groups and community groups to determine the legal
needs of the seniors’ community. These outreach efforts helped in the
development of the case types and case selection guidelines. This work
continues to ensure that the clinic is responsive to the changing needs of
the client population.
The Work of ACE

In addition to providing individual and group client advice and legal
representation, ACE does public legal education, community
development work, and engages in law reform. A discussion of the
areas of law in which ACE provides advice and representation is found
on its website under “Services.”142
It was clear from the time ACE opened its doors that there was a need
for public legal education for seniors so that they would know their
142
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Confidential Report to CEO, Legal Aid NSW by Herne Gray & Assoc. P/L 22.12.2009
181 of 182

Review of Older Persons Legal and Education Program

rights, would be able to self–advocate, and would know when to seek
other legal assistance. ACE also engages in legal education to those who
provide services to seniors because of their influence in seniors’ lives.
ACE regularly provides education programmes on elder law topics to
social workers, health care providers, discharge planners, Community
Care Access Centre staff, community college and university students,
and lawyers.
ACE staff deliver as many as 90 community presentations and
workshops per year. In addition, they prepare written materials. ACE
has worked with Community Legal Education Ontario and other legal
clinics to produce a number of pamphlets and booklets on seniors’ legal
issues. Publications include: Continuing Power of Attorney for Property,
Power of Attorney for Personal Care, Every Resident – the Bill of Rights for
Residents in Ontario Long–Term Care Facilities, Elder Abuse –The Hidden
Crime, Home Care Complaints and Appeals, and Care Homes. In addition,
ACE has published a detailed Manual entitled Long–Term Care Facilities
in Ontario: The Advocate’s Manual, now in its third edition. ACE has also
produced a 20–minute video on Powers of Attorney.
The ACE Board and staff have responded to systemic problems of
clients by engaging in law reform and community development work.
Over the years, ACE has produced numerous briefs and submissions for
committees of the Legislature, commenting on proposed changes to
policy and legislation. ACE has also engaged in various community
development activities, the most recent being a three–year project
working with communities throughout Ontario to set up elder abuse
community response networks to address elder abuse at the local level.
ACE now annually receives approximately 3,000 contacts from new
callers. Some of these are referred to services that are more appropriate;
some callers receive advice and information over the telephone; and
some callers are represented by staff lawyers in problem resolution
negotiations, in court matters, and before tribunals.
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