
Mr Rod Stowe 
Commissioner for Fair Trading 
NSW Fair Trading 
PO Box 972. 
PARRAMATTA NSW 2124 
e-mail: virginia.mckay@services.nsw.gov.au 

Dear Mr Stowe 

Proposals concerning Landlord and Tenant (Amendment) Act 1948 and 
Landlord and Tenant Act 1899 

Thank you for yo~r invitation to Legal Aid NSW to comment on the Government's 
proposals concerning the Landlord and Tenant (Amendment) Act 1948 and the Landlord 
and Tenant Act 1899. 

Legal Aid NSW 
Legal Aid NSW has a particular interest in the proposals as tenancy law is one of the 
specialist practice areas within our Civil Law Division. We provide advice and 
representation to eligible residential tenants, including in relation to proceedings under 
the Landlord and Tenant (Amendment) Act 1948 ('the 1948 Act'). These services are 
provided by Legal Aid NSW solicitors in our Sydney Central office; those in our 
metropolitan and regional offices; and at our outreach clinics. Legal aid is also made 
available to clients via a grant of legal aid for the tenant to be represented by their 
private solidtor. 

'Protected tenancies' and 'protected tenants' 
Although there is currently little activity in the Fair Rents Board and relatively few 
evictions commenced under the 1948 Act, there is an ongoing low level of demand for 
advice and representation. Many more matters are negotiated than are litigated. Some 
negotiations continue for years, under the constant threat of eviction proceedings. 

It is our experience of 'protected tenants' that almost all are in receipt of the Age 
Pension, many are of extreme age and vulnerability and most are in acute need of the 
continuing consumer protection that is the object of the Act. 

Numbers 
Legal Aid NSW is not in a position to reliably estimate the current number of 'protected 
tenancies'. 

Although we keep statistics on the various types of matters for which legal aid is granted 
and for which advice and other assistance is given, those categories of matter types do 
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not include any reference to tenancies under the 1948 Act (or under the Landlord and 
Tenant Act 1899). We therefore have no valid basis on which to extrapolate figures. 

We are aware that the New South Wales Government has made a number of attempts, 
over the years, to estimate the number of existing 'protected tenancies'. Each method of 
estimate adopted (whether by survey, register, or otherwise) has been statistically 
flawed, and is likely to have resulted in a gross underestimate of the number of 
tenancies. The Government has acknowledged that it has not been able to give a 
reliable estimate. 

It is not likely that a reliable estimate of current New South Wales numbers can be made 
but one important comment to make is that there is no safe correlation between 
estimates of the numbers of existing 'protected tenancies' in Victoria and those in New 
South Wales. Under the 1948 Act, New South Wales had an additional 20 years over 
Victoria, in which new 'protected tenancies' could be created. 

The 1948 Act proposal 
It is noted that as part of its consideration of its NSW 2021 plan 'to reduce regulatory 
costs and cut red tape for business and the community', the New South Wales 
Government is considering a proposal designed to transfer tenancies protected by the 
1948 Act to 'general tenancy laws, while at the same time preserving the key protections 
of the remaining 'protected tenants". Legal Aid NSW is opposed to the proposal as the 
existing rights of 'protected tenants' would, inevitably in our view, be compromised by 
the legislative amendments. The Act is the subject of a long, rich, detailed body of 
settled case law. Because of this, litigation can now often be avoided in favour of a 
negotiated resolution. New legislation would need to be tested by the courts and this 
would lead to uncertain outcomes. The level of uncertainty would be greatly increased 
if, as part of carrying out the proposal, an attempt were made to re-write the provisions 
of the 1948 Act into plain language. 

If the proposal were undertaken, the inevitable litigation would impose a cost on 
Government. However, the greater cost to Government would likely be an increased 
demand for public housing, as it is to be expected that un-housed former 'protected 
tenants' would meet the eligibility requirements for public housing and would be in 
urgent need of assistance. 

Litigation would also impose a heavy cost, both financial and otherwise, on one or both 
of the parties. 

A further consideration would be the problem of where to appropriately transfer the 
rights and protections of the 1948 Act. The Residential Tenancies Act would not be an 
appropriate option as the entire regimes of the two Acts are at odds with each other. 
Consider, for example, the different effects of a termination notice and a notice to quit; 
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the obligation to carry out repairs and the silence on any obligation to repair; and the 
different bases on which rent is increased. 

The 1899 Act proposal 
It is noted that the Government is also considering repealing the Landlord and Tenant 
Act 1899 ('the 1899 Act'). The 1899 Act is not outdated; it has current application. The 
Act continues to apply to all tenancies, both residential and non-residential, unless those 
tenancies are specifically excluded under the Act. 

Residential tenancies to which the Residential Tenancies Act 2010 or Residential Parks 
Act 1998 applies are excluded from the operation of the 1899 Act. Although these 
exclusions capture the majority of residential tenancy agreements, they do not capture 
them all. This is because there are, in turn, exclusions from the operation of those Acts. 

Where the substance of these excluded residential agreements is that of a lease 
(despite any attempts to characterise them as licences), the protection of the 1899 Act 
will apply. This means that a landlord will be prohibited from taking possession by 
means of forcible re-entry (and legal lock-out); the possession must be court-sanctioned. 
Further rights under the Act include those afforded to the spouse of a tenant who 
remains in occupation after separation from the tenant. 

The following residential tenancies are among those excluded from the operation of the 
Residential Tenancies Act, the Residential Parks Act, or both: 

• occupation agreements to which the Holiday Parks (Long-term Casual 
Occupation) Act 2002 applies; 

• 	 holiday lettings (for certain terms - different under each Act); 
• 	 agreements which, together with any option, exceed 99 years; 

• 	 certain head leases between social housing providers; 
• 	 'trial' residential park agreements; 
• 	 tenancies for the life of the tenant; and 
• 	 tenancies of premises where the predominant use of the premises is for the 

purposes of a trade, profession or agriculture. 

In relation to both residential and non-residential tenancies, the 1899 Act establishes the 
regime for the recovery of premises through the Local Court. Most importantly, it is this 
1899 Act regime that is the mechanism by which possession of a 'protected tenancy' is 
recovered. 

The Act also gives the Local Court the power to postpone the issuing or execution of a 
warrant for possession for up to 1 month if the tenancy is non-residential, or (after 
considering hardship to the tenant or occupier) for any period, if the tenancy is 
residential. It affords certain protections to magistrates and others in the issuing and 
execution of warrants; it affords limited protection to the landlord in the event of an 

3 



irregularity in the mode of obtaining possession; and denies it if the landlord had no 
lawful right to possession. 

Among the other important provisions in the Act are those relating to notices of 
attornment; to relief against forfeiture; and to mense profits following Supreme Court 
proceedings. 

Conclusion and recommendations 
The proposals to transfer tenancies from the 1948 Act and to repeal the 1899 Act would 
not achieve the Government's aim of reducing regulatory costs; they would increase 
them. It is foreseen that such action would create a large impost on both businesses 
and the community. 

We recommend that both the 1948 Act and the 1899 Act be retained. 

Should you wish to discuss any aspect of this submission, please contact Lynne Wilkins 
on (02) 9219 5829 or at lynne.wilkins@legalaid.nsw.gov.au. 

Yours faithfully 

~~<?(.~ 
Richard Funston 

A/Chief Executive Officer rL:&...!f'° ;:ff 
Legal Aid NSW ( '"'f l 1 ( f ' 
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