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INTRODUCTION  

 

This is a practical guide designed for entry level lawyers and those who want an up-to-date refresher 

on the topic of mental health and sentencing in the Local Court of NSW. This is the second of two 

companion papers, the first of which is entitled, “A Practice Guide to Mental Health Issues in the Local 

Court of NSW – Part 1 – Sections 32 and 33 Mental Health (Forensic Provisions) Act 1990 (NSW)”.  

The rationale for these two papers is that practitioners should first consider diversion under ss 32 and 

33, and if the matter is not diverted or otherwise dismissed, then proceed to consider the principles 

guiding the sentencing of offenders with mental health conditions.  

It must be acknowledged that these topics have been the subject of a significant amount of expert 

attention in other continuing professional development resources. I have included some of the more 

prominent examples of those in a list of “Useful Resources” in Appendix A. I commend these to you 

should you wish to take a deep dive into this important area of Local Court practice.  

With substantial numbers of defendants coming before the Local Court with mental health and 

cognitive impairment issues, it is now more important than ever that practitioners have a firm grasp of 

the basics when it comes to this area of law.    

 

GENERAL PRINCIPLES  

 

It is beyond controversy that courts must take into account evidence that an offender suffers from a 

mental disorder. Gleeson CJ stated the following in R v Engert (1995) 84 A Crim R 67 at 68:  

In every case, what is called for is the making of a discretionary decision in the light of the 

circumstances of the individual case, and in the light of the purposes to be served by the 

sentencing exercise.  

The court must assess the case on its merits and determine whether the mental condition has an 

impact on the exercise of the sentencing discretion: Aslan v R [2014] NSWCCA 114 at [34]:   

The corollary of this is that lawyers need adduce relevant evidence of any mental disorder suffered by 

their client and then make appropriate legal submissions about how that evidence should be taken 

into account on sentence.  

Before setting out the main authorities, factors and practical ways in which to marshal and adduce 

relevant evidence, I would like to make the case for how important it is for practitioners to be alive to 

mental health issues in sentencing.  

In R v Abbott (1985) 17 A Crim R 355, Street CJ found that the appellant was incompetently 

represented at first instance because highly relevant psychiatric and psychological material regarding 

her mental state at the time of her offending was only placed before the court on appeal (at 355-356).  

In Pym v R [2014] NSWCCA 182, Fullerton J found that the failure to tender material relating to the 

applicant’s mental health at the relevant time caused a miscarriage of justice (at [76] and [84]).  

In Rae v R [2019] NSWCCA 284, Harrison J, with whom Macfarlan JA and Cavanagh J agreed, found 

that the failure to place evidence of the offender’s history of mental illness before the court gave rise 

to a miscarriage of justice (at [37).  

And finally, in Nauer v R [2020] NSWCCA 174, the Court said at [42]:  

It is hardly necessary to say that a legal representative of an offender should ensure that all 

relevant material that might inform the sentencing process is properly gathered and made 

available to the sentencing judge at the time of sentence. 
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Of course, all those cases relate to matters dealt with on indictment. The principles equally apply in 

summary proceedings, however, even if the luxury of time does not. Practitioners appearing in 

summary sentences need to be judicious about their time and resources and pick their mark. 

Proportionality remains the most fundamental sentencing principle in my opinion, and the higher the 

stakes, the greater the need to treat a summary sentence as seriously as an indictable one.  

It warrants mentioning that in the past decade there has been somewhat of a perfect storm leading to 

heavier sentences being handed down in summary proceedings. It is due to the growing number of 

hitherto strictly indictable offences metamorphosing into table offences. This phenomenon, combined 

with ever increasing policing capacities, and a cumulative jurisdictional limit of five years, has resulted 

in the common occurrence of, for example, larger sentences being handed down at Dubbo Local 

Court than at Dubbo District Court at least a few times each month!  

So, you must pick your mark and treat a summary sentence with as much caution and attention as an 

indictable sentence, where the numbers warrant it. In other cases, be pragmatic about how you 

marshal and adduce the evidence. Most importantly, however, for the purposes of these companion 

papers, be vigilant about identifying and acting on mental health issues in the Local Court.  

 

De La Rosa 

 

The leading case in NSW in terms of how mental health conditions can impact upon sentencing 

proceedings is DPP (Cth) v De La Rosa (2010) 79 NSWLR 1. In the De La Rosa, McClellan CJ at CL 

set out the following checklist at [177]:  

• When the state of a person’s mental health contributes to the commission of the offence in a 

material way, the offender’s moral culpability may be reduced. Consequently, the need to 

denounce the crim may be reduced with a reduction in the sentence.  

• It may also have the consequence that an offender is an inappropriate vehicle for general 

deterrence resulting in a reduction in the sentence which would otherwise have been imposed.  

• It may mean that a custodial sentence may weigh more heavily on the person. Because the 

sentence will be more onerous for that person the length of the prison term or the conditions 

under which it is served may be reduced.  

• It may reduce or eliminate the need for specific deterrence.  

• Conversely, it may be that because of a person’s mental illness, they present more of a danger 

to the community. In those circumstances, considerations of special deterrence may result in an 

increased sentence.  

 

Reduction of Objective Seriousness – Causal Connection  

 

Having evidence of a causal connection between the mental condition and the offending behaviour is 

clearly helpful, per De La Rosa. It is not, however, determinative. As much was made clear in R v 

Engert where Gleeson CJ stated the following at 71:  

The existence of such a causal relationship in a particular case does not automatically produce 

the result that the offender will receive a lesser sentence, any more than the absence of such a 

causal connection produces the automatic result that an offender will not receive a lesser 

sentence in a particular case. For example, the existence of a causal connection between the 

mental disorder and the offender might reduce the importance of general deterrence, and 

increase the importance of particular deterrence or of the need to protect the public.  
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Reduction in Moral Culpability and the Issue of Deterrence  

 

The existence of a mental condition can operate to reduce an offender’s moral culpability and reduce 

the weight that needs to be placed on general deterrence, retribution and denunciation: Muldrock v 

The Queen (2011) 244 CLR 120.  

Low intelligence on its own is insufficient and an explicit causal connection needs to be established on 

the evidence to moderate the sentence: R v McGrath [2003] NSWCCA 183.  

The same can be said of mere ‘psychological difficulties’: R v DJM (2002) 136 A Crim R 269.  

The failure of a court to refer to general deterrence where required can constitute an error of law: R v 

Romanic [2000] NSWCCA 524.  

 

Rehabilitation  

 

The relevance of mental conditions and rehabilitation was recognised by then Chief Justice Gleeson 

in R v Engert at 71:  

[T]here may be a case in which there is an absence of connection between the mental disorder 

and the commission of the offence for which a person is being sentenced, but the mental 

disorder may be very important to considerations of rehabilitation, or the need for treatment 

outside the prison system.  

 

Protection of Society and Future Dangerousness  

 

Preventative detention is impermissible; however, the High Court has endorsed sentencing which 

takes into account the protection of society in Veen v The Queen (No 2) (1988) 164 CLR 465 at 473:  

It is one thing to say that the principle of proportionality precludes the imposition of a sentence 

extended beyond what is appropriate to the crime merely to protect society; it is another thing to 

say that the protection of society is not a material factor in fixing an appropriate sentence. The 

distinction in principle is clear between an extension merely by way of preventive detention, 

which is impermissible, and an exercise of the sentencing discretion having regard to the 

protection of society among other factors, which is permissible.  

In R v Lawrence [2005] NSWCCA 91, Spigelman CJ made the following observations regarding some 

conditions found in the Diagnostic and Statistical Manual of Mental Disorders (DSM) at [24]:  

Weight will need to be given to the protection of the public in any such case. Indeed, one would have 

thought that element would be of particular weight in a case of a person who is said to have what a 

psychiatrist may classify as an Antisocial Personality Disorder.  

 

Acting with Knowledge  

 

Where an offender acts with knowledge of what they are doing, notwithstanding their mental 

condition, the need for moderation of the sentence may be reduced. In R v Wright (1997) 93 A Crim R 

48, Hunt CJ at CL stated the following at 52:  

[B]y his recklessness in bringing on these psychotic episodes, [he] is a continuing danger to the 

community, a matter which would in any event reduce – if not eradicate – the mitigation which 

would otherwise be given for the respondent’s mental condition.  
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Statutory Mitigating Factor  

 

Section 21A(3)(j) Crimes (Sentencing Procedure) Act 1999 (NSW) provides for a discrete statutory 

mitigating factor where an offender was not fully aware of the consequences of their actions because 

of their age or any disability. In Taylor v R [2006] NSWCCA 7, the sentencing judge should have 

found that the applicant suffered from a “disability” and that his mental condition was a mitigating 

factor under s 21A(3)(j).  

 

Special Circumstances   

 

It is well established at common law that mental disorders are factors relevant to a finding of special 

circumstances, such that the statutory ratio between the offender’s parole and non-period may be 

altered, see: Muldrock v The Queen (2011) 244 CLR 120 at 58 and Morton v R [2014] NSWCCA 8 at 

[19].  

In some cases, there will be a manifest risk that imprisonment will adversely affect an offender’s 

mental health, and this is a relevant consideration on sentence: Courtney v R (2007) 172 A Crim R 

371 at [14]-[15].  

 

EVIDENCE  

 

Clinical Nurse Consultants  

 

As outlined in Part 1 of these companion papers, if you are lucky enough to practise at a court 

location in NSW where there is a resident Clinical Nurse Consultant, then use them. Their remit 

includes: assessing defendants in summary proceedings, often in custody when they are initially 

before the court having been police bail refused, but also those on bail; liaising with other mental 

health treatment providers; and providing succinct reports to the court about whether ss 32 or 33 

MHFPA have application in a particular case.  

These reports are especially helpful for Legally Aided clients in circumstances where there are limited 

public funds to expend on private reports. They can also result in the very expedient diversion of 

matters on the first return date in appropriate circumstances. Where the matter is not diverted, 

however, these reports often provide immediate and germane evidence of a defendant’s mental 

health history and subjective case.  

 

Sentence Assessment Reports (SARs)  

 

SARs are requested by the parties, ordered by the court and prepared by Community Corrections. 

Principally, they are about sentencing options, however, they can also provide some general 

background information about the subjective circumstances of the offender. It would be a very rare 

case for a SAR to make out a De La Rosa submission. SAR writers simply do not have the expertise 

to provide opinions on diagnoses or causal connections. SARs should still be considered as part of 

your summary artillery, however, while you wage the war of getting the best possible result for your 

client.  
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Marshalling Contemporaneous Objective Evidence and Expert Reports  

 

Whether you wish to brief a private expert or simply furnish the court with relevant information, it is 

invaluable to get on the front foot and marshal contemporaneous objective evidence. This means 

taking a thorough history from your client and obtaining their relevant records under authority. Some 

examples of this include:  

• Discharge summaries from prior psychiatric admissions;  

• Psychological and psychiatric reports previously prepared for other purposes including court 

proceedings;  

• Paediatric and other health records confirming relevant diagnoses;  

• Medicare-funded Mental Health Care Plans;  

• Community Mental Health Team records; and  

• Justice Health Records.   

This information can provide a primary source of evidence to ground a diagnosis. If you want to 

establish a causal connection with the offending conduct, however, then you will need to engage an 

expert to write a report. Such experts include GPs, psychologists and psychiatrists. Please see Part 1 

of these companion papers for a brief outline of the virtues of each. Other resources that provide a 

more in-depth analysis of expert reports include Jane Sanders’ “What’s new with section 32?” and my 

own “Tips for your District Court Sentence Practice – What to Do and What to Avoid”, both of which 

are listed in Appendix A.  

 

CONCLUSION  

 

Mental health issues in the Local Court are pervasive and lawyers practising in this area need to be 

alive to the various ways in which such issues can impact upon the exercise of the sentencing 

discretion.  
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APPENDIX A 

 

Useful Resources  

 

Sentencing Bench Book, “Relevance of an offender’s mental condition”, [10-460],  

<https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/subjective_matters.html#p10-

460l>  

Sentencing Law NSW, Lexis Advance  

Ross on Crime, “Sentencing – Mental Illness and Cognitive Impairment”, WestLawAU,  

Jane Sanders, Principal Solicitor, The Shopfront Youth Legal Centre, “What’s new with section 32?”, 

March 2020, Paper Presented to Reasonable Cause CPD Conference, 

<https://criminalcpd.net.au/mental-health/>  

Derek Buchanan, Solicitor Advocate, Legal Aid NSW, “Tips for Your District Court Sentence Practice 

– What to Do and What Not to Do”, March 2020, Paper, Criminal CPD, 

<https://criminalcpd.net.au/sentencing/>  

Rebecca McMahon, “The Bar Book Project: Making Use of the Bar Book in sentence and section 32 

proceedings”, August 2019, Paper, Criminal CPD, <https://criminalcpd.net.au/mental-health/>   

Dan Howard SC, Barrister, and Dr Bruce Westmore, Forensic Psychiatrist, “Crime and Mental Health 

Law in New South Wales” (3rd ed, 2018)   

Jeffrey Rose, “Mental Health in the Local Court”, March 2016, Paper, Criminal CPD, 

<https://criminalcpd.net.au/mental-health/>  

Cara Feiner, Barrister, “Mental Health and Sentencing”, March 2013, Paper, Criminal CPD, 

<https://criminalcpd.net.au/sentencing/>  

Karen Weeks, “What To Do When a Section 32 Application is Refused”, March 2012, Paper, Criminal 

CPD, <https://criminalcpd.net.au/mental-health/>  
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