Client services
New service responses
to groups at high risk
of social exclusion
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1 Client services

Our clients – today and into the future
A survey showed us what we
should be doing better to meet our
clients’ needs whilst also laying the
foundation for future policy-making.

Legal Aid NSW worked on
pioneering research in partnership
with Professor Peter Saunders
from the Social Policy Research
Centre at the University of NSW
to develop indicators of social
exclusion. Many issues which
commonly face our clients such
as family breakdown, credit
and housing issues, isolation,
discrimination and exclusion from
services have a legal dimension
that if not resolved, will lead to
social exclusion. The work we are
doing will assist us in identifying
how to best assist people who
are often unable to enforce their
legal rights effectively. Improving
access to legal assistance will
promote and maintain social
inclusion.
The new Corporate Plan for
2009-2011 places social inclusion
at the core of our work and
emphasises a team strategy as the
best way to address this enormous
challenge.

Key social inclusion projects
Practical steps in the short term

Legal Aid NSW is taking steps
to make it easier for clients to
apply for aid. This found new
impetus with the scoping of a
recommendation from the review
of our Central Sydney Civil Law
Ground Floor Advice Service.
The review raised the feasibility
of establishing a registry service
at Central Sydney where staff
would provide practical assistance
and information about the law
to clients applying for aid. The
Grants Division has begun
to analyse data on approval
and refusal rates for legal aid
applications lodged in person.
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The Grants Assist pilot is
proposed for our Central Sydney
office in 2011.
The review of our Central
Sydney Civil Law Ground
Floor Advice Service also made
recommendations for improving
the accuracy and consistency
of information and referral
provided to clients as clients who
are not referred correctly are in
danger of entering a “referral
roundabout” and dropping out
of the system. We employed an
independent expert to develop
effective protocols that will assist
staff with providing information
and contacting other agencies on
behalf of a client.
Our new Corporate Plan targets
communities at greatest risk
of social exclusion – especially
Aboriginal communities, people
in domestic violence situations
and people experiencing
financial stress. Legal Aid NSW
expanded and improved services
for Aboriginal communities
through more outreach programs,
providing information and advice
on victims compensation, credit
and debt, tenancy and wills.
People experiencing domestic
violence received more help
at court and new information
resources. A Mortgage Hardship
Program, new outreach services
for homeless people and fines
workshops addressed financial
stress. Meanwhile, education
workshops in gaols helped
prisoners with rehabilitation. In
the area of mental health, we
concentrated on improving the
skills of staff who work with
clients with mental health issues,
drug and alcohol problems, and
those with disabilities.

Planning for the long-term

As part of our social inclusion
research we commenced a survey
of legal aid applicants. This
process will produce indicators
which can be used to determine
whether an applicant for legal aid
is at risk of, or is socially excluded
and the extent of that exclusion.
This will help us to develop
policies that can more effectively
target those people at risk of
social exclusion.
Year ahead
Pilot a Grants Assist service in
Central Sydney, providing people
with information about the law and
greater assistance in applying for aid.
Improve service delivery response
times to clients through training
with LawAccess NSW, one of our key
partners.
Introduce referrals protocols and
train staff in effective information
and referral that assists clients to
avoid the “referrals roundabout”.
Build a social exclusion profile
of legal aid applicants so we can
incorporate principles of social
inclusion into our core policies.
Develop new service delivery
responses to groups at high risk of
social exclusion.
Key challenge
To translate the concept of social
inclusion into one that has practical
meaning for Legal Aid NSW as
a legal service provider, and to
redefine our services according to
social inclusion principles.

Priority client groups
Legal Aid NSW has identified four
priority client groups and addressed
their particular needs through specialist
programs and outreach services.
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Aboriginal people
Improving legal services to
Aboriginal clients is a key
responsibility for every staff
member of Legal Aid NSW. These
responsibilities are guided by the
Aboriginal Services Unit, working
in alignment with three Corporate
Plan priorities – social inclusion,
access to justice and integrated
services. Initiatives also respond
to recommendations from the
report on The Civil and Family

PERCENTAGE OF TOTAL CASE
AND IN-HOUSE DUTY SERVICES
PROVIDED TO ABORIGINAL CLIENTS
5 YEAR TREND

7.5

7.4

06-07

07-08

6.2
6

4

2

0

05-06

08-09

09-10

Law Needs of Aboriginal People,

delivered last year.
Major achievements
PRIORITY 1: SOCIAL INCLUSION

Following a huge effort by civil
lawyers last year to register over
1,100 claims with the Aboriginal
Trust Fund Repayment Scheme,
this year we provided further
assistance to hundreds of clients
in processing these claims. This
has resulted in payments to a
number of individual clients.
PRIORITY 2: ACCESS TO JUSTICE

We expanded our outreach
program, conducting targeted
legal advice for Aboriginal
communities in 11 locations
outside a Legal Aid NSW office.
Family lawyers in Penrith
expanded the number of outreach
locations offered to Aboriginal
clients, visiting Aboriginal
community centres at Mt Druitt,
Blackett and Doonside.
Workshops for Aboriginal
communities included:
yy Learn about the law – training
for 69 Aboriginal workers in
Dubbo, Broken Hill, Nowra
and Wyong;

yy community forums on fines in
Redfern, Mt Druitt, Broken
Hill, Wilcannia, Menindee,
Wallaga Lake and Moruya; and
yy Super Cuz radio plays for
young Aboriginal people on
Ngarralinyi Radio in Taree.
In partnership with the
Aboriginal Legal Service, Legal
Aid NSW identified three
locations for a two-year pilot
to employ Aboriginal Field
Officers to help link Aboriginal
communities to civil and family
law services.
Year ahead
Employ Aboriginal Field Officers at
Campbelltown, Coffs Harbour and
Walgett.
Key challenge
Maintain the momentum that has
been built over the last two years
in regard to Aboriginal initiatives
within Legal Aid NSW. These include
both increasing access to Legal Aid
NSW services for the Aboriginal
community and increasing the
number of Aboriginal people
working at Legal Aid.

Older people
The Older Persons’ Legal and
Education Program was established
in April 2008 and is delivered
through a partnership between
Legal Aid NSW and The Agedcare Rights Service (TARS) – a
specialist community legal centre.
It aims to improve access to legal
advice, minor assistance and
casework for older people through
direct service delivery, and by
building the capacity of public
legal services to respond to the
needs of older people.
This program is a leading example
of how integrated services can
provide better services for clients,
particularly early access to legal
assistance through information
and community legal education.
Major achievements
PRIORITIES 2 & 3: ACCESS TO JUSTICE
and INTEGRATED SERVICES

A new cross-sectoral initiative,
Legal Pathways for Older People,
provided an outreach service to
enable older people to access free
or reduced cost legal services,
including wills, enduring powers
of attorney and enduring guardian
appointments. This partnership
is between the Older Persons’
Legal and Education Program,
Council on the Ageing NSW and
the Law Society of NSW. Since
May 2010, 287 older people have
received legal assistance through
the project.
This project complements the
Planning Ahead Project, which
assists older people experiencing
isolation, ill health, frailty and
mobility issues to access legal
services. This project involves the
Law Society of NSW and ‘host
services’ such as The Benevolent
Society and Central Coast Case
Management Services.
Funding from the NSW Community
Options Projects Inc. allowed
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Major achievements
PRIORITIES 1 & 2: SOCIAL INCLUSION
and ACCESS TO JUSTICE

Photo: Dani Pontes

Lee Critchley and Lauren Finestone from Legal Aid NSW (at left) and Melissa Chaperlin
from The Aged-care Rights Service (second from right) at the launch of Legal Pathways
for Older People during Seniors Week.

private lawyers to assist older
people with drafting wills,
enduring powers of attorney
and appointments of enduring
guardianship, at significantly
reduced rates. Legal Aid NSW
lawyers provided free legal advice
and assistance in other areas of
law such as debt, housing and
social security.
This year, the Planning Ahead
Project was expanded to Wagga
Wagga, Temora and Dubbo.
The Program also conducted 46
community legal information
sessions on substitute decision
making, end-of-life planning,
protecting assets and other legal
issues to 1,725 older people
and community workers in
NSW, including to older people
from Chinese, Italian, Korean,
Lebanese, Macedonian, and
Greek backgrounds.
Older people’s issues also featured
highly at a number of in-house
seminars and conferences for staff
and legal service partners.
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Year ahead
Investigate new ways to work with
non-legal service providers so that
disadvantaged older people have
better access to legal services.
Key challenge
Develop innovative partnerships
with key support services for older
people, to increase access to legal
services for disadvantaged older
people.

People with a mental
illness
The Mental Health Advocacy
Service (MHAS), based in
Burwood, provides duty
representation before magistrates
and the Mental Health Review
Tribunal (MHRT) in 20
psychiatric units in metropolitan
and central Sydney, for people
who are detained under the
Mental Health Act 2007.

It also coordinates assigned
duty representation before
the MHRT in 19 regional
psychiatric units throughout
NSW, represents forensic patients,
acts in proceedings before the
Guardianship Tribunal and
provides representation for
inquiries associated with the
Drug and Alcohol Treatment
Act 2007.

Over 10,000 duty services were
provided through the MHAS,
with around 43% of these
provided by the in-house practice
and the balance assigned to
private lawyers.
The MHAS also continued its
casework for clients who are
either in mental health facilities,
gaols or released into the
community.
On 21 June 2010, the MHRT
assumed responsibility for
the conduct of mental health
inquiries. Inquiries will also now
be conducted by audio-visual
link except at Cumberland and
Concord Hospitals. Before 21
June, inquiries were held in
the presence of a magistrate,
and within three to 10 days of
admission.
In response to these changes,
Legal Aid NSW produced an
information brochure explaining
the new process and patients’
appeal rights. Legal Aid NSW
attends each hospital on a weekly
basis to conduct advice clinics
to ensure patients are aware of
the changes to the conduct of
inquiries and their rights under
the Mental Health Act 2007.
The Legal Aid NSW Board
approved an amendment to the
civil law policy whereby a person
who is appealing under s44 of
the Mental Health Act 2007 and
who has not appeared before
the MHRT for a mental health
inquiry will not be required to
satisfy the Legal Aid NSW means
or merit test.

In line with our social inclusion
strategy, more non-legal advocacy
partnerships were fostered this
year. Partnerships between
Legal Aid NSW, medical teams
and accommodation support
agencies, provided clients with
greater support in making the
transition from mental health
and correctional facilities into the
community.
An expanded community
legal education program saw
education sessions delivered to
over 30 government and nongovernment mental health service
organisations. Improving the
understanding of mental health
law with workers in this sector is
an integral part of the MHAS’s
role to improve access to justice
for this client group.
Demystifying Mental Illness
training skilled our staff to work
with clients with mental illnesses.
The course was run four times
this year, making a total of 45 times
since it was introduced in 2003.
Year ahead
Consult with the MHRT and monitor
the impact of administrative changes
on patients held involuntarily at
mental health facilities.
Key challenge
Ensuring patients who are detained
involuntarily in psychiatric facilities
are aware of their rights under
the new system, and continue to
have access to appropriate legal
representation. We will do this by
monitoring outcomes and providing
education to mental health
professionals.

Young people at the High Street Youth
Health Service get acquainted with
staff from Legal Aid NSW.

Homeless people
As homeless people are at very
high risk of being socially
excluded, they are a key part of
our social inclusion program.
Integrated services with key
partners were the best way
of meeting the needs of these
particularly disadvantaged and
marginalised clients.
Major achievements
PRIORITIES 1 & 3: SOCIAL INCLUSION
and INTEGRATED SERVICES

Funding from the NSW
Homelessness Action Plan
allowed us to open new outreach
clinics in Broadmeadow,
Cessnock, Newcastle, Tumut,
Wagga Wagga, Albury and
Griffith.
We launched a new homeless
outreach legal clinic for young
people, basing it at the High
Street Youth Health Service in
Harris Park. This integrated
service model works well with
young people because it provides
access to several services in one
place. Legal Aid lawyers were
able to address complex legal
needs by working closely with
case workers who had already
gained the trust of young people
visiting the centre.

We provided legal advice as part
of the Homeless Persons Legal
Service at Parramatta Mission,
in addition to the homeless legal
outreach clinics we operate at
other regional locations.
Our Newcastle staff took part
in the inaugural Homelessness
Connect Day in Newcastle on
26 November 2009, which was
attended by more than 1,000
people and part of National
Social Inclusion Week. We
provided free services and
information to people living on
the streets, and those at risk of
losing their homes.
Year ahead
Consolidate new outreach clinics in
the Riverina and Hunter regions.
Reduce homelessness by assisting
people to resolve issues that place
them at risk of becoming homeless.
Key challenge
Due to their situation, it is difficult
to gain easy and regular access to
homeless people. We will address
this by developing effective working
partnerships with key support
agencies working with homeless
people, particularly through
projects that are part of the NSW
Homelessness Action Plan.
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Integrated services
Legal Aid NSW has three legal
practice areas – civil law, family
law and criminal law and funds
two major community programs.
This year marked a fresh approach
to their work – working across
traditional boundaries to achieve
better outcomes for clients.

Legal Aid NSW introduced new
cross-divisional service delivery
initiatives with a greater focus
on working across legal practice
areas and programs. We believe
that an integrated service delivery
model is the most effective way
to achieve better results for our
clients.
The new Corporate Plan
priorities of social inclusion and
access to justice increased the
number of actions that required
collaboration across divisions.
Major achievements
PRIORITY 1: SOCIAL INCLUSION

Domestic violence

A package on family law issues
for people in domestic violence
situations was developed,
including a brochure that
addresses myths about eligibility
for legal aid. Are you experiencing
domestic violence? was launched
at a number of Law Week
activities (16 – 24 May) attended
by over 600 people.
Domestic violence policy and
guidelines were developed and
plans put in place to train all
our staff with client contact in
domestic violence awareness.
Family lawyers used legal theatre
to educate Arabic, Chinese and
Vietnamese communities about
the law.
PRIORITY 3: INTEGRATED SERVICES

Social security fraud

Accused persons facing prosecution
for social security fraud are
sometimes not aware of their
rights to an administrative review,
which might ultimately lead to a
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Actors Corina Jones
and Daniel Sassen
from the Sydney
Talent Company
use legal theatre to
play out a domestic
violence scenario.

Photo Ernest Fratczak

reduction or withdrawal of the
prosecution.
Current rates of these prosecutions
(and pleas of guilty) are far
higher than in other areas of law.
Research also indicates that there
are multiple social and economic
factors underpinning social security
fraud, in combination with a
predominantly rigid and complex
system of social security.
In September 2009, the civil and
criminal law practices began
working together to identify cases
where administrative options
might be pursued to reduce
charges or have them withdrawn,
and to inform criminal lawyers
of available defences or issues
that may usefully be addressed on
sentence.
Civil lawyers provided initial
advice to accused persons about
any grounds for seeking a
withdrawal of the prosecution or
for administrative review. Piloted
in Wollongong, the project has
achieved excellent outcomes for
clients and will be reviewed next
year.

PRIORITY 3: INTEGRATED SERVICES

Young people

The Campbelltown office trialled
a new approach providing
child clients with continuity of
representation across jurisdictions.
Young people with both
crime and care matters at
Campbelltown Children’s Court
were represented by the same
lawyer, rather than different
lawyers from the criminal
and family law practices. The
approach proved very successful;
young people said it made going
to court much less confusing.
Running care and criminal
matters for young people
simultaneously decreased the
number of court appearances
and the length of time matters
were before the court. Matters
were finalised more quickly and
efficiently, giving our young
clients greater certainty in both
their criminal sentences and their
care arrangements.

PRIORITY 3: INTEGRATED SERVICES

Early intervention keeps
people out of court

In December 2009 the
Commonwealth Attorney
General announced funding
to establish partnerships that
would provide legal services in
Family Relationship Centres
(FRCs). Legal Aid NSW was
funded to coordinate the pilot
and to provide direct services
in three centres – Northern
Beaches, Coffs Harbour and
Wagga Wagga. Three family
lawyers were employed to work
in these centres, where they are
now assisting families to resolve
disputes without going to court.
The Early Intervention Unit
in family law will enhance the
capacity of Legal Aid NSW to
provide early access to services
in family law across NSW in a
coordinated way and to ensure
that clients receive ‘joined up’
services.
In December 2009, representatives from Legal Aid NSW,
Family Relationship Centres
and Community Legal Centres
formed a steering committee to
oversee the pilot.
As part of its leadership role,
Legal Aid NSW provided early
intervention training for its
partners and in-house lawyers
in three metropolitan and two
regional centres.
These services are seeing people
at the earliest point before their
family law matters escalate – a
new and exciting role for lawyers.

The Steering Committee for the new partnership between Legal Aid NSW, Family
Relationship Centres and Community Legal Centres held its first forum in March 2010.

Key challenge
Our early intervention lawyers will
be delivering legal services in a
non-traditional way. Some will be
located away from Legal Aid offices
and extensive travel will be required.

The Early Intervention Unit will also
present challenges for organisational
flexibility – a complex roster of services
will need to be managed and high
level supervision and support will be
required for the lawyers within the unit.

PRIORITY 3: INTEGRATED SERVICES

Legal advice for sacked workers

Legal Aid NSW was part of the Critical Response Team for the
closure of Bunnerong Meatworks in Young, when over 300 workers
lost their jobs. Our lawyers provided advice and assistance on
hardship variations for mortgages, debt, eviction notices, as well as
preparation for the Creditors Meeting.

Year ahead
Explore more cross-divisional
initiatives that will deliver positive
outcomes for clients.
Train client contact staff in
domestic violence awareness.
Expand the Early Intervention Unit.

Lawyer Julie Maron (centre) and Team Leader of the One Stop Shop, Jane Beaumont
pictured with an ex-employee at the community sausage sizzle organised by Legal
Aid NSW. Photo courtesy Young Witness.

Annual Report 2009–2010

19

1 Client services

Highlights in civil law
The civil law program provides
legal advice, minor assistance, duty
and casework services to people
through a practice in Central Sydney
and 13 smaller practices in regional
offices. It has unique expertise in
delivering cost-effective services
to disadvantaged communities in a
broad range of general law.

The continued growth in civil
law specialist programs has
enabled the practice to better
assist disadvantaged communities
through targeted advice, outreach
and minor assistance services in a
diverse range of areas of law. It has
also enabled staff to contribute to
law reform and policy development
in a broader range of areas, as well
as undertake strategic litigation
to address systemic issues in some
cases.

CIVIL LAW CLIENT PROFILE

BASED ON TOTAL CASES AND IN-HOUSE DUTY SERVICES

Client type
Female

44.6

Born in non-English
speaking countries

25.8
14.0

With dependants

52.9

On C’wlth benefits

5.1

Aboriginal

2.2

Aged under 18
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Aged 18-59

16.2

Aged 60+
Rural and regional*
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Fact file

Total staff:

105

Total expenditure:

$23.013M

State:

$17.406M

Commonwealth:

$5.607M

10.59% of our overall budget was
spent on civil law services.
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Legal Aid NSW

To date, Legal Aid NSW has
distributed nearly 30,000 resources
about mortgage stress – 18,000
handbooks, 1,500 DVDs and
10,000 brochures.
“Fine Days” were held in various
regions including the Shoalhaven
and Far South Coast, Central
Coast and Far West NSW, and
Sydney metro. These events
enable us to assist clients en masse
to sort out their fines with the
State Debt Recovery Office –
especially where unpaid fines have
led to licences being suspended.
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Major achievements
PRIORITY 1: SOCIAL INCLUSION

Legal Aid NSW has established,
in partnership with the NSW
Consumer Credit Legal Centre,
a Mortgage Hardship Service,
which is funded for two years by
the Public Purpose Fund. Two
lawyers at the Parramatta and
Gosford regional offices provide
outreach clinics at Penrith,
Raymond Terrace and Niagara
Park. The Service also operates
a duty scheme at the Supreme
Court of NSW.
There has been an overwhelming
demand for the advice, minor
assistance and casework available
through this service.
A Mortgage Rescue DVD was
launched in Parramatta on 24
August 2009 to accompany the
Mortgage Stress Handbook (2009),
explaining what people can do if
they are in danger of losing their
homes.

PRIORITY 2: ACCESS TO JUSTICE

Expanding programs for
Aboriginal people in the areas
of victims compensation, Stolen
Wages and wills was a priority,
as was expanding outreach
programs (see pages 15, 40) and
conducting community legal
education (see page 27).
Civil lawyers also addressed the
legal needs of other priority client
groups – older people, homeless
people and people with a mental
illness (see pages 15–17).
Prisoners continued to be an
important part of the social
inclusion program due to their
high level of disadvantage. Civil
lawyers provided advice clinics in
16 gaols across NSW on a regular
basis throughout 2009–2010,
providing advice on topics such as
debt and fines.

TOTAL CIVIL LAW CLIENT SERVICES IN 2009–2010: 210,882
Total Duty Services: 18,984
In-house: 5,196
Assigned: 13,788

Total Legal Representation: 1,727
In-house: 1,197
Assigned: 530
Total Other Services: 190,171
Information Services: 164,121
Legal Advice: 21,931
Minor Assistance: 4,119

0
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0
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We increased our minor
assistance services in civil
law by 6.1%.

TOTAL CIVIL LAW CLIENT SERVICES
5 YEAR TREND
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Civil law cases
Case 1 Procedural fairness

Our client made a complaint to
the Administrative Decisions
Tribunal (ADT) about a radio
station’s breach of discrimination
laws. The radio station told the
Tribunal it had taken steps to
prevent unlawful behaviour in
future so as to warrant denying the
complainant leave to proceed with
his complaint. The complainant
was representing himself and
failed to understand that the
Tribunal might not give him leave
to proceed and did not make
opposing submissions on that
issue. His misunderstanding was
apparent to the Tribunal.
Legal Aid NSW lodged an appeal.
The Court of Appeal found that
the Tribunal had failed to take
available steps to relieve our
client of his misunderstanding
and give him an opportunity to
make appropriate submissions.
The matter was remitted to the
Tribunal to proceed correctly.
The Court determined that the
Tribunal must take reasonably
practical positive steps to ensure
that unrepresented litigants
understand and are able to engage
with the critical issues in their
cases. The decision will affect
other tribunals and organisations
acting under similar legislation.
Case 2 Professional ethics

We represented a disability
pensioner who spoke very little
English. Following the sudden
death of his wife, our client
suffered severe anxiety and
depression and had no other
family or friends in Australia.
He sought assistance for Supreme
Court proceedings and was in
danger of becoming homeless if
he lost the case.
Our client was unable to make
rational decisions and provide
instructions to progress the case

because of his mental state, and
there was nobody to manage his
affairs.
Legal Aid NSW took groundbreaking action and filed a
summons asking the Court to
declare our client incapable of
managing his affairs and to make
an order that a financial manager
be appointed to manage the
Supreme Court litigation but no
other aspect of our client’s affairs.
The Court made the orders and
our client’s matter was assigned to
a private lawyer, with instructions
from the NSW Trustee and
Guardian. Our client was able to
save his home.
This was a very complex case
involving professional and ethical
duties of lawyers, and important
because many of our clients are
ageing or often have serious
mental health issues and are
socially isolated.
Case 3 A halt to repossession

The civil law practice conducted
a large litigation project which
comprised 146 applications for
legal aid in relation to 88 separate
loans from a major bank that
were misleading, deceptive, unjust
and/or unconscionable. Most of
our clients were in default and
facing repossession proceedings.
We lodged a formal complaint
to the Australian Securities and
Investments Commission (ASIC)
on behalf of our clients and
have all but settled these matters
through loan adjustments, release
from liability, and in appropriate
cases, compensation payments.
This project is an excellent
example of the ability to identify
systemic issues through our
advice services, achieve good
individual outcomes for a large
number of clients, and work
effectively with a regulator to
reduce the risk of exploitation of
future consumers.

Responding to changing
laws and amendments
New Commonwealth law
commenced on 1 July 2010
governing consumer credit
contracts (home loans, personal
loans, car loans), consumer
leases and loans for residential
investment property. This is the
biggest change to the regulation
of credit in Australia since the
Uniform Consumer Credit Code
was introduced in 1996.
The challenge is to train our
lawyers and partners about the
changes as quickly as possible. In
partnership with the Consumer
Credit Legal Centre, we
developed the Credit Law Toolkit
– a plain English guide to credit
law for financial counsellors and
lawyers.
Year ahead
Produce new resources about
mortgage stress, and evaluate the
Mortgage Hardship Program.
Deliver legal services that have a
systemic impact on the rights of
disadvantaged groups in the areas of
consumer protection, human rights,
housing and Government law.
Use community education, outreach
and advice services that promote
early intervention in consumer credit,
social security, employment law,
fines and emerging legal issues for
disadvantaged groups, in alignment
with our new Corporate Plan.
Key challenge
Making sure that our clients,
especially those most marginalised,
are able to access legal assistance
for a legal problem before it
escalates. We will achieve this by
providing more outreach services
to areas of NSW where civil law
services are not available or are
very limited.
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Highlights in family law
The family law practice provides
legal advice, minor assistance,
duty services and representation
in Commonwealth family law
matters, including child support
matters, and in state care and
protection matters at 20 offices
across the State. Legal advice is
provided to all members of the
public.

Outreach services are provided
in 49 locations where there is
no Legal Aid office. Law reform
and community legal education
are also part of the role of the
practice.
Family dispute resolution services
are provided across NSW.
Specialist legal services are also
offered in child support and by
the Early Intervention Unit, which
provides legal services in Family
Relationships Centres across NSW.
FAMILY LAW CLIENT PROFILE

BASED ON TOTAL CASES AND IN-HOUSE DUTY SERVICES

Client type
61.1

Female
Born in non-English
speaking countries

11.1
52.6

With dependants

65.1

On C’wlth benefits

23.3

Aged under 18

75.2

Aged 18-59

1.5

Aged 60+
Rural and regional*

200000

185,858

175000

181,974

Major achievements

The Family Dispute Resolution
(FDR) Unit held 2,574 conferences
(mediations), reaching full or partial
settlement in 80.8%. Demand for
litigation intervention conferences
and property conferences increased
significantly. More Aboriginal
families received support in
conferences, thanks to the skills
of recently employed Aboriginal
mediators.
A mediation pilot in care and
protection matters was announced
in June 2010 (see page 28, law reform).

PRIORITY 1: SOCIAL INCLUSION

PRIORITY 3: INTEGRATED SERVICES

Family lawyers delivered
community legal education
sessions on family law and care
and protection for Aboriginal
people and community workers
working with Aboriginal people
in a number of locations,
including Armidale, Lismore and
Penrith.
Case and in-house duty services
for Aboriginal people increased by
12.2% in 2009-2010.

A Family Violence Specialist
Network of 23 family lawyers
was formed in January 2010 to
improve relationships with local
services providing assistance to
people experiencing domestic and
family violence.
The practice took part in a pilot
project in Campbelltown that
provides continuity of
representation for
young people, with
wide-ranging benefits
(see page 18).
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Fact file

Total staff:

149

Total expenditure:

$66.108M

State:

$20.398M

Commonwealth:

$45.71M

30.43% of our overall budget was
spent on family law services.

We published a self-help kit
for unrepresented litigants –
My ex-partner isn’t following
court orders about our
children…what can I do? –
in tandem with a training
package for lawyers who
assist clients in contravention
proceedings.

Legal Aid NSW

Jenny Liang from the
Chinese Australian Services
Society, at the launch
of our new family law
translations at Campsie.

TOTAL FAMILY LAW CLIENT SERVICES IN 2009-2010: 181,974
Total Duty Services: 4,925
In-house: 3,168
Assigned: 1,757

Total Legal Representation: 15,532
In-house: 2,802
Assigned: 12,730
Total Other Services: 161,517
Information Services: 128,761
Legal Advice: 28,263
Minor Assistance: 4,493
0
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0
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We increased our minor
assistance family law
services by 22.7%.

TOTAL FAMILY LAW CLIENT
SERVICES 5 YEAR TREND
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Liverpool and Fairfield family lawyers provided training to community
workers about the law and family violence – one of many statewide
information and training sessions held during Law Week 2010.

Family lawyers worked with
Hunter Community Legal Centre
to improve services available
to self-represented litigants
appearing in the Newcastle
Family Courts registry.
An Early Intervention Unit was
established to provide early access
to services in family law across
NSW (see page 19).

Family law cases
Case 1 in mother’s care

Our Coffs Harbour office acted
for a woman who had not seen
her two young boys for over a year.
Our client had escaped a violent
relationship and suffered
depression. Her friends cared for
the two children during this time.
When she recovered her friends
refused to return the children to
her care.
After difficult negotiations at
court, it was agreed that the
youngest boy would return to live
with his mother and she would
spend time with the other son.
However the matter returned to
court when our client was refused
time with her elder son. Those
proceedings resulted in the child
being returned to the full time
care of his mother and being
reunited with his brothers.
Case 2 Unwanted marriage

Duty lawyers at Parramatta
were asked by the Australian
Federal Police (AFP) to obtain an
Airport Watch List Order for a

17-year-old who was being sent
to Lebanon to be married against
her will.
Documents were prepared and
filed at the court. The AFP agent
gave oral evidence about the
arrangements made to secure her
safety, following liaison with the
Department of Human Services
and the Muslim Women’s Support
Service.
The Federal Magistrate made an
Airport Watch List Order. The
young woman appeared in court
and asked that her passport be
held by the Court until after her
18th birthday.
The young woman was grateful
for the assistance she received
from the AFP and the Court.

Responding to changing
laws and amendments
The ‘Keep them safe’ response
to the recommendations from
the Special Commission of
Inquiry into Child Protection
Services in NSW involved the
family law practice in meetings
and consultations about new
court processes in the care
and protection jurisdiction,
particularly amendments to
section 61(2)(b) of the Children
and Young Persons (Care and
Protection) Act 1998, which

require a care application to be
accompanied by a written report
and set of documents supplied by
NSW Community Services.

Year ahead
Develop multi-media web-based
resources that provide information
to young people and adults about
divorce and separation.
Expand early intervention legal
services, including more outreach
advice and duty lawyer services
across the State.
Develop a mediator training
and accreditation program for
lawyers from different cultural and
language backgrounds.
Introduce a pilot of court-referred
matters for family dispute
resolution in Parramatta Family
Court registry and Bidura Children’s
Court.
Key challenge
Ensuring that information and
advice about family law is
accessible and available to clients,
particularly those who are most
disadvantaged. We will achieve
this by improving our electronic
resources so that people with
family law problems can obtain
useful information on the internet.
The challenge will also be met by
increasing our range of outreach
services targeting areas of high
need. Working closely with Family
Court registries to improve the
breadth of duty lawyer services
will help to ensure that those
services best meet the needs of
unrepresented litigants.
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Highlights in criminal law
The criminal law practice provides
legal information, advice, minor
assistance, duty services and
representation in criminal courts at
each jurisdictional level across the
State. These services are provided
from the Central Sydney office and
19 regional offices.

Specialist advice, information,
minor assistance, duty services
and representation are provided
through the Children’s Legal
Service, Prisoners Legal Service
and Drug Court.
The practice provides community
legal education throughout NSW
and contributes to law reform
initiatives.
CRIMINAL LAW CLIENT PROFILE

BASED ON TOTAL CASES AND IN-HOUSE DUTY SERVICES
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Born in non-English
speaking countries

16.0

With dependants

47.0

On C’wlth benefits

8.9

Aboriginal

14.9

Aged under 18

83.5
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We increased our advice
sessions by 13.8%
Fact file

Total staff:

255

Total expenditure:

$103.19M

State:

$96.022M

Commonwealth:

$7.169M

47.50% of our overall budget was
spent on criminal law services.

Major achievements

TOTAL CRIMINAL LAW CLIENT
SERVICES 5 YEAR TREND

PRIORITY 1: SOCIAL INCLUSION

A Criminal Lawyers Kit was
developed to assist criminal
lawyers to build their skills in
working with clients with mental
health issues and intellectual
disabilities.
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PRIORITY 2: ACCESS TO JUSTICE

168000

Diverting people from the
criminal justice system, a key
corporate priority was applied to
several areas:
yy The hotline for young people
answered over 22,000 calls,
advising 10,800 young people
about their legal rights and
alternatives to appearing
in court under the Young
Offenders Act 1997. We also
assisted over 140 young people
referred to the Youth Drug and
Alcohol Court.
yy We assisted 243 adult offenders
referred to the Adult Drug
Court in Parramatta and 77
referred to the Compulsory
Drug Treatment Correctional
Centre. In total, 57% of
participants who received a
final sentence did not return to
custody. (Source: Department
of Justice and Attorney
General).We established a
funded weekend bail service in
Newcastle.
yy We provided information
sessions to defendants in
domestic violence situations
appearing at Mt Druitt Local
Court. These alternated with
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fortnightly sessions on traffic
law.
Two new publications will
assist unrepresented defendants
appearing in the Local Court –
Appealing Local Court decisions
and Reviewing Local Court
decisions. Our popular brochures
Going to court, Police powers,
Understanding Bail and Applying
for Supreme Court Bail were
translated into Arabic, Chinese
and Vietnamese.
The Indictable Appeals Unit
successfully piloted the use of
webcams for desktop video
conferencing, providing fast
access to clients in custody
seeking a grant of aid for appeals
to the Court of Criminal Appeal.
We improved access to telephone
advice for prisoners around NSW,
resulting in a 7% increase in calls
to our Prisoners Legal Service.

TOTAL CRIMINAL LAW CLIENT SERVICES IN 2009-2010: 408,500
Total Legal Representation: 24,177
Inhouse: 9,789
Assigned: 14,388

Total Duty Services: 144,473
Inhouse: 94,735
Assigned: 49,738

Total Other Services: 239,850
Information Services: 204,990
Legal Advice: 34,690
Minor Assistance: 170
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Criminal law cases
Case 1 Conditional liberty

Morrison v R [2009] SNWCCA 211

This case involved the issue of
whether a person who was in
breach of parole, but still in the
community, was on conditional
liberty for the purpose of
sentencing.
Our client was released from
prison on parole in September
2006. His parole was due to
expire in March 2008. In January
2008, the State Parole Authority
revoked his parole and a warrant
issued for his arrest. He remained
in the community and committed
a break enter and steal offence in
April 2008. He was arrested for
this offence in May 2008 and the
warrant for his arrest for breach
of parole was executed at the
same time.
In sentencing, the presiding judge
referred to the guideline judgment
of R v Ponfield and noted four
aggravating features to be taken
into account on sentence. One of
them was that the offence was
committed while the offender was
on conditional liberty in that a
warrant was in existence for his
arrest for breach of parole. Our
client appealed and it was argued
on his behalf that an outstanding
warrant could not be construed as
conditional liberty and therefore
could not be regarded as an
aggravating factor on sentence.
It was held by the court, allowing
the appeal, that having a warrant
outstanding for breach of parole
does not amount to conditional
liberty.
This case provides useful
guidance in the complex process
of sentencing offenders who are
also in breach of parole.

Case 2 Drug Court eligibility

Case 3 Mental illness defence

The eligibility of two clients
to take part in the Drug Court
Program was being considered
under s5 of the Drug Court Act
1998. This section states that a
person is not eligible to join the
Drug Court program if charged
with an offence involving violent
conduct.
The question was whether the
violent conduct was identified
through the facts relating to the
offence or the elements of the
offence under consideration.
These two tests are known as the
“conduct” test and the “elements”
test. Since 2005, the Drug Court
had been applying both tests to
all referred offences.
The first test is wider and
excludes more people from the
program. In both cases Legal Aid
NSW argued that the “elements’
test should be applied. The judge
accepted that the “elements” test
should be applied generally, and
that a “conduct” test may be
appropriate in limited situations,
such as where the elements of an
offence do not clearly indicate
whether violent conduct was
involved.
This decision gives more clients a
chance to take part in the Drug
Court Program where they would
have previously been excluded. It
is also aligned with our corporate
priority of social inclusion.
This decision has been appealed
by the Office of the Director of
Public Prosecutions to the Court
of Criminal Appeal and legal
aid has been granted for the
respondent to the appeal. We
await further clarification of the
law by a superior court on this
important eligibility issue.

‘Jack’, a young Canadian
national, was arrested at Sydney
Airport and charged with
importing a commercial quantity
of amphetamine.
Jack suffered from multiple
psychiatric conditions including
early onset bipolar disorder,
schizophrenia, Attention Deficit
Hyperactivity Disorder and a
form of autism.
Legal Aid NSW argued the
defence of mental illness before
the District Court. Running
the defence was risky but the
Commonwealth legislation
provided an option for the judge
to release a person found not
guilty on the basis of mental
illness. Legal Aid NSW argued
that this was an exceptional case
and that Jack should be released
by the Court to return to Canada
where he had family support and
appropriate treatment could be
continued.
The jury found Jack not guilty by
reason of mental illness. The Hon
Greg James QC, President of the
Mental Health Review Tribunal,
came to the proceedings on an
informal basis as a “resource”.
Coincidentally, Mr James had
assisted the Canadian mental
health authorities to draft
conditional release plans that
reflected the standard provisions
imposed by the Mental Health
Review Tribunal on persons
released conditionally by the
Tribunal.
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Holistic services
Responding to changing
laws and amendments
Amendments to the Criminal
Procedure Act 1986, which
commenced on 1 February 2010,
replaced the pre-trial disclosure
provisions for complex trials,
and introduced three tiers of
case management. These are
compulsory prosecution and
defence disclosure of specified
matters in all criminal trials;
a system of pre-trial case
conferences; and intensive pretrial case management. Power
was given to the courts to make
directions concerning the conduct
and management of the trial,
and to require the parties in all
criminal trials to identify the
issues for determination in the
trial.
As Legal Aid NSW funds more
than 50% of the trial work
conducted in the District Court
and the Supreme Court of NSW,
and the highest proportion of
criminal law expenditure is in
District Court trials, it is in our
interest to ensure an efficient
system of case management that
appropriately minimises the cost
of legally aided trials as well
as achieving fair outcomes for
accused persons. With increasing
use of this legislation, Legal Aid
NSW will need to consider how
to implement case management
in the context of existing systems
and processes, including the
timing of briefing of counsel and
payment of criminal fees.

Year ahead
Develop resources for targeted
groups at risk of social exclusion.
Participate in the introduction of
the Drug Court in the Hunter.
Expand services to clients in
custody through teleconferencing
and webcams.
Provide an advice and information
service and community legal
education to prisoners of the South
Coast Correctional Centre (to be
opened late in 2010).
Launch fortnightly information
sessions at Penrith Local Court for
defendants in traffic matters, and
domestic violence proceedings.
Key challenge
Improving the continuity of legal
representation throughout court
proceedings whilst maintaining
an efficient duty solicitor service.
Continuity of representation
improves communication
and develops a more trusting
relationship between lawyer and
client, particularly for vulnerable
clients.
Staff will be trained to recognise
vulnerable clients and build case
management tools to identify
matters requiring continuity,
allowing us to improve services and
minimise cost impact.

The social workers in our Client
Assessment and Referral Unit
work collaboratively with
lawyers to ensure the best
possible outcomes for clients.

They do this by preparing
psychosocial assessments for use
in court that address the complex
range of social difficulties
underlying people’s legal problems.
This year, divisional plans across
the three practice areas promoted
a greater use of social workers,
especially for clients with complex
needs.
Major achievements
PRIORITY 1: SOCIAL INCLUSION

Social workers assisted 327
clients referred to the Unit, mostly
referred by the criminal law
practice.
They assessed 270 clients, providing
222 psychosocial reports for use
in court and making 81 referrals
to other agencies. Clients needed
assistance with a range of issues,
key areas being mental health,
intellectual disability, drugs
and alcohol, homelessness and
parenting.
Funding was secured from the
Public Purpose Fund to recruit
a social worker to work with
clients who are involved with the
criminal justice system and who
have an intellectual disability or
an acquired brain injury.
Year ahead
Recruit a social worker to assist
clients with an intellectual
disability or acquired brain injury,
and the lawyers who represent
those clients.
Work with the three legal practices
in a number of social inclusion and
integrated service delivery projects.
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Community legal education
Legal Aid NSW has a strong
history of providing information
and legal education as part of its
core services to the public.

The Community Legal Education
(CLE) Program focuses on
providing innovative programs
for priority client groups
and structured programs for
community sector workers
who work with socially and
economically disadvantaged
people.
In 2009 we developed a CLE
Strategic Plan 2009–2011 to
guide our CLE work. This plan
is based on the Corporate Plan
priorities and its actions are
linked to other Divisions’ strategic
plans.
Major achievements
PRIORITY 1: SOCIAL INCLUSION

The social inclusion priority is
about prioritising services for
those at greatest risk of social
exclusion.
Highlights included delivering:

yy 82 CLE sessions to Aboriginal
people and community workers
working with Aboriginal people
– a 4% increase on last year;
yy Learn about the Law workshops
for Aboriginal community
members and workers in
Casino, Broken Hill, Dubbo
and Nowra. The workshops
covered five topics of particular
interest to Aboriginal communities;
yy 41 CLE sessions to newly
arrived migrants – a 105%
increase on last year;
yy legal theatre to educate Arabic,
Chinese and Vietnamese
communities about the law;
yy 106 community legal education
sessions to people experiencing
financial stress – a 68% increase
on last year; and
yy 110 CLE sessions to people in
domestic violence situations –
a 244% increase on last year.

We delivered 1,425 community legal education sessions –
a 33.4% increase on last year and 195.6% increase over five
years.
PRIORITY 2: ACCESS TO JUSTICE

Early access to legal assistance
through information and
community legal education is an
important aspect of this corporate
priority. The CLE Strategic Plan
2009–2011 identifies a number
of actions to increase targeted
preventative services.
In 2010, we
introduced a new
program of
workshops for
community sector
workers. The Law
for Community
Workers Calendar
was developed in anticipation of
increased financial stress and
dislocation due to the global
financial crisis. The calendar
offered 15 workshops on eight
topics in metropolitan Sydney.
A total of 283 community
workers attended the workshops
and evaluated them very positively.
The program is now being expanded
to regional areas including
Newcastle, Wollongong, Gosford,
the Riverina, Central West, South
Coast, Central Tablelands and
North Coast.
A new catalogue
displaying our
growing body of
publications has
made it easier for
organisations
placing orders to
keep track of new
resources.
The catalogue will be updated
annually and circulated widely.
It can be viewed on the Legal Aid
NSW website www.legalaid.nsw.
gov.au/pubsonline

TOTAL COMMUNITY LEGAL
EDUCATION SESSIONS
5 YEAR TREND
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Year ahead
Make better use of the web and
increase access to information on
legal issues including working
with Corrective Services NSW to
make this information available to
prisoners.

Develop and deliver innovative
legal education to newly arrived
migrants using bilingual community
workers.
Expand workshops for community
sector workers into regional areas.
Develop and launch a web-based
Community Legal Education
Management system that will
interface with the Legal Aid
NSW web site, providing new
functionality such as an online
calendar of workshops and
enhanced registration processes.
Key challenge
Improving the quality of community
legal education services through
the development of evaluation
tools.
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Law reform
Our involvement in law reform is
an important part of our efforts
to represent disadvantaged
people and is an essential adjunct
to effective casework.

In 2010 we implemented an
internal review of our participation
in law reform activities. The aims
were to make sure that we are
targeting our effort to maximise
the benefits for our vulnerable
clients and that our internal
processes are as efficient as
possible.
A range of issues and solutions
were identified. Some initial
improvements to internal
processes have been implemented.
In 2009-2010 we made 37
submissions to a variety of law
reform bodies on a wide range of
issues affecting our clients. See
the Appendices for a full list.
Major achievements
PRIORITY 2: ACCESS TO JUSTICE

Significant contributions to law
reform by Legal Aid NSW helped
to achieve systemic change for our
clients this year. In particular, the
family law practice contributed
to the implementation of the
Report of the Special Commission
of Inquiry into Child Protection
Services in NSW. Representatives
from the practice participated on
committees tasked with the job of
preparing for legislative reforms.
The family law practice also
prepared submissions on care and
protection issues, particularly
in relation to the development
of new forms and procedures
for initiating applications in the
Children’s Court and trialling
different dispute resolution
processes.
In June 2010 the Attorney-General
announced that Legal Aid NSW
would receive funding to assist
with the reforms, including the
piloting of external alternative
dispute resolution for matters
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referred from Bidura Children’s
Court. As a result, in August
2010 Legal Aid NSW will
commence its first trial as an
external provider of lawyerassisted dispute resolution
services in the care and protection
jurisdiction.
The civil law practice contributed
to policy discussions and
proposed reform in relation to
alternative dispute resolution
(ADR) at both the Federal and
State level.
In particular, the practice
prepared submissions in response
to the Department of Justice and
Attorney General’s release of the
ADR Blueprint Discussion Papers.
The ADR Blueprint recommended
a comprehensive package of
proposals aimed to expand and
improve the use of ADR across
the NSW civil justice system.
Civil lawyers represented
National Legal Aid on the
Treasury Equity Release
Consultation Working Party
on credit reform. The Working
Group examined the need for
specific enhancements to the
regulation of reverse mortgages.
Jointly with Queensland Legal
Aid, civil lawyers developed a
response to the problems posed
by a gap in regulation by the
Insurance Contracts Act 1984,
arguing that the law did not
adequately protect consumers
from unfair terms in insurance
contracts. We were able to
cite many instances from our
own casework to support
our case. The outcome of the
Senate Economics Legislation
Committee Inquiry into the
Trade Practices Amendment
(Australian Consumer Law) Bill
2009 was bipartisan support for
protection for consumers from
harsh or unfair terms in insurance
contracts.

In partnership with the Consumer
Credit Legal Centre, civil lawyers
provided policy responses to the
raft of reforms that have taken
place in consumer credit law over
the last year.
The civil law practice made
a detailed submission of over
200 recommendations to NSW
Fair Trading in response to its
public consultation draft of the
Residential Tenancies Bill 2009.
The 2010 Act that resulted makes
some significant changes to the law.
The criminal law practice
participated in working parties
relating to significant reforms being
considered in the areas of child
pornography, sex offences and
forensic procedures.
Legal Aid NSW participated on
the Sexual Offences Working
Party (SOWP) which conducted
a comprehensive review of the
legislative framework for sexual
offences in NSW.
The SOWP aimed to identify
ways in which NSW sexual
offences could be rationalised and
streamlined in order to become
workable as a consistent whole.
Year ahead
Contribute to the next phase of
national consumer credit law
reform.
Respond to the Regulatory Impact
Statement on the draft Residential
Tenancies Regulation 2010 and
conduct training for lawyers and
community sector workers on the
new tenancy laws.
Key challenge
Finding a balance between casework
and being able to contribute to
important law reform issues affecting
our clients.

Client diversity
Legal Aid NSW developed two
major equity plans in 2009–2010:
the Disability Action Plan
2009–2011 and the Multicultural
Action Plan 2009–2011.

Both plans have been developed
for the same period as the
Corporate Plan.
The plans are monitored
quarterly, by the Access and
Equity Committee, which is
chaired by the Legal Aid NSW
Chief Executive Officer. Both
plans are available on the Legal
Aid NSW website and the
Disability Action Plan has been
registered with the Australian
Human Rights Commission.

Disability Action Plan
2009-2011
Legal Aid NSW is a “universal
service”, defined under the
Guidelines for disability action
planning by NSW Government
agencies. A universal service is
a mainstream service accessed
by large numbers of people with
a disability. We are required
to achieve five main outcomes,
specified by Ageing, Disability
and Home Care. A comprehensive
summary of key performance
highlights from the Disability
Action Plan appears in the
Appendices.
Major achievements
Priority 1: SOCIAL INCLUSION

Training improved disability
confidence in client support
staff, to support clients with a
disability.
We extended the legal advice
session times for clients requiring
additional time and assistance.
PRIORITY 2: ACCESS TO JUSTICE

We provided information in
a range of accessible formats
including large print and CDs.
PRIORITY 3: INTEGRATED SERVICES

We collaborated with the
Department of Justice and

Lawyers Carolina Soto (far left) and Iresha Siridwardana (front right) with
young refugees from Burma, Sudan, Iraq and Afghanistan at a legal workshop in
Cabramatta.

Attorney General (DJAG) to
develop a DJAG Disability
Action Plan.
PRIORITY 4: ORGANISATIONAL
FLEXIBILITY

We completed a physical
accessibility audit of facilities in
the Central Sydney office.

Multicultural Action Plan
2009-2011
Fact file

13.6% of our case and in-house
duty clients are born in non-English
speaking countries
$861,029 was spent on interpreters
65,467 translated brochures were
distributed

In 2009 the name of the Ethnic
Affairs Priorities Statement
(EAPS) program was changed
by the Community Relations
Commission (CRC) to the
Multicultural Policies and
Services Program. A Multicultural
Planning Framework (MPF)
was developed by the CRC to
assist agencies in multicultural
policy development and service
provision. Legal Aid NSW
participated in the pilot which
contributed to the development
of the framework. Our new
Multicultural Action Plan and the
four outcomes within the plan
complement the four activities of
this framework.

A summary of key performance
highlights from the Multicultural
Action Plan appears in the
Appendices.
PRIORITY 1: SOCIAL INCLUSION

We made wide use of interpreters
and translators, both face-toface and over the telephone for
client interviews, community
legal education sessions and court
hearings. Expenditure for the
year was $861,029, an increase of
9.3% from the previous year. In
a new initiative, Legal Aid NSW
also contributed to the cost of
interpreters in Community Legal
Centres by way of grants of $43, 511.
PRIORITY 2: ACCESS TO JUSTICE

We distributed 65,467 translated
publications and delivered
community legal education
sessions on the Australian
legal system, including specific
topics such as police powers,
to emerging migrant and
humanitarian communities.
A culturally appropriate model
for family dispute resolution was
developed through establishing
cadetships for 10 trainees from
multicultural backgrounds.
Year ahead
To continue to deliver the
program of initiatives set out in
our Multicultural Action Plan and
Disability Action Plan.
Annual Report 2009–2010

29

1 Client services

Private lawyers
We work in partnership with
private lawyers, who receive
funding from Legal Aid NSW to
represent legally aided clients in
assigned matters.

Private lawyers working on
assigned cases achieve many
positive outcomes for individuals
or groups of clients.
Case 1 Terrorism on trial

Nine co-accused charged with
Commonwealth terrorism
offences were represented by
a combination of Legal Aid
NSW in-house lawyers, Public
Defenders and private lawyers.
All accused were committed to
the Supreme Court. The trial
was unprecedented in its size and
complexity. Pre-trial argument
commenced in February 2008
and continued for nine months
until the trial commenced in
November 2008. Four of the
accused pleaded guilty at various
stages in the proceedings and
the remaining five co-accused
were convicted by jury verdict in
October 2009. All lawyers were
grateful for the effective and
efficient coordinated management
by the Grants Division of Legal
Aid NSW and, in particular, the
Grants Senior Criminal Lawyer.
Case 2 Children in care

The legally aided clients were
the parents of four children in
care and protection proceedings.
The Department of Human
Services’ care application first
came before the Children’s Court
in October 2009. By consent, the
children remained in the care
of their parents, and the matter
was referred to a care circle
conference.*
*Care circles involve Aboriginal
community representatives in making
recommendations to courts about
children in care matters.
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In 2009-2010, private lawyers provided 44.3% of our case
and duty services.
At the end of the care circle
conference, the conference chair
(the magistrate) made an interim
order (in the absence of the
children’s representative) placing
the children in the parental
responsibility of the Minister.
There was a dispute about
whether the order was made as
part of the care circle conference
or whether the Children’s Court
was sitting at the time the order
was made.
The parents filed a summons in
the Supreme Court in November
2009 seeking to quash the interim
order. In May 2010 the Supreme
Court set aside the interim
order on the basis that it was
either beyond the powers of the
conference to remove the children
from their parents or the decision
was procedurally unfair. The
Court found that:
yy even if the Court was convened
during the care circle, the
failure of the magistrate
to make clear that she had
convened the Court during
the care circle created a
significant doubt about what
was happening and constituted
a failure to observe due judicial
process; and
yy the magistrate failed to observe
the requirement that she was
only permitted to make orders
by consent or directions for the
matter to be heard by another
magistrate. The Magistrate
acting as mediator during the
care circle should not judge the
cause.
The matter has returned to the
Children’s Court for the placement
hearing.

CASE 3 Wildlife protection

Nambucca Valley Conservation
Association v Nambucca Shire
Council [2010] NSWLEC 38

The Environmental Defender’s
Office acted for the Nambucca
Valley Conservation
Association (NVCA). NVCA
was the applicant in Land and
Environment Court proceedings
seeking judicial review of a
development consent for a rural
residential subdivision. The
subdivision covered an area of
significant koala habitat.
The challenge proceeded
on five grounds and NVCA
was successful on two. The
consent was set aside on the
basis that the Council failed
to consider the objectives and
other relevant clauses of its
Local Environment Plan, failed
to consider public submissions
and failed to advertise the
development application as
required. The decision creates a
useful precedent as it confirms
the need for Councils to consider
earlier public submissions even
where the proposal is varied
significantly over time, and to
ensure that Councils properly
readvertise amended development
applications, facilitating public
participation in the process.

Duty services
Private lawyers are an important
part of the Duty Solicitor Scheme
administered by Legal Aid NSW.
Out of 168,382 duty services, 39%
(65,283) were provided by private
lawyers.
Year ahead
Support private lawyers to assist
our clients through improved
training and information.

