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The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to provide legal 
assistance, with a particular focus on the needs of people who are economically or socially 
disadvantaged. Legal Aid NSW provides information, community legal education, advice, 
minor assistance and representation, through a large in-house legal practice and through 
grants of aid to private practitioners. Legal Aid NSW also funds a number of services 
provided by non-government organisations, including 35 community legal centres and 28 
Women’s Domestic Violence Court Advocacy Services.  

Legal Aid NSW has recognised expertise in the area of consumer credit law and we 
contribute regularly to law reform, particularly in relation to consumer law.  Our comments 
are based on our experience in assisting consumers and our knowledge of the issues faced 
by consumers in debt recovery processes. 

Legal Aid NSW welcomes the extension of time to respond to the Options Paper on the 
national harmonisation of debt collection regulation.  We sought this extension after the 
options paper was drawn to our attention by West Heidelberg Community Legal Service.  
Given the very limited time available, in this short submission we provide the key points we 
would like to make on some of the options which have been posited for reform.  We may 
respond more fully on these options at a later date.  We are aware of the submissions put 
forward by the Consumer Action Law Centre and we support their five recommendations as 
discussed in this submission.  
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1. Introduction 
 
Legal Aid NSW acknowledges the potential for harm to be caused by the actions of debt 
collectors, particularly in relation to disadvantaged and vulnerable consumers.  We have 
seen examples of this potential realised, such as: 

 enforcement action for a statute barred debt; 

 insistence on a repayment plan that leads a person to charity to meet their daily 
needs; 

 disclosing personal information about the consumer to their family and colleagues; 
and 

 not disclosing sufficient information to the debtor to substantiate  the debt. 
 
We consider that the debt collection industry should be subject to uniform regulation that 
includes: 

 licensing of all debt collectors with mandatory membership of an external dispute 
resolution scheme ("EDR") a licence condition;  

 a mandatory prescribed code of conduct with clear penalties and avenues for 
redress;  

 a requirement that all debts being collected are substantiated and evidence provided 
to the consumer; and  

 externally monitored processes including training to allow debt collectors to identify, 
and appropriately respond to, cases of long term financial hardship.  

 
1.2 The National Bulk Debt Project and debt collection 

 
Legal Aid NSW, in collaboration with Victoria Legal Aid and West Heidelberg Community 
Legal Service, is conducting the National Bulk Debt Project.  Through this project, we have 
collected details of debts owed by those in long term financial hardship who do not own their 
home and whose only income is Centrelink benefits.  Most clients of the project also have 
other significant indicators of disadvantage, including mental illness or serious medical 
conditions. 
 
We are negotiating with the creditors – including three major debt collectors – for waiver of 
these collected debts. To date, the project has resulted in approximately $6.35 million of 
debt waived, and general agreement by the creditors that debtors in long term financial 
hardship should not be pursued as they do not have the capacity to pay their debts. 
 
Through our involvement in the National Bulk Debt Project, and our in-house legal practice, 
Legal Aid NSW is able to comment on the experiences of a significant number of 
disadvantaged and vulnerable debtors with debt collectors, both third party and debt buyers.   
It is our experience that dealings with debt collectors often cause significant distress to 
debtors, and has the potential to exacerbate existing social or health problems.   
 

2. Licensing 
 
Legal Aid NSW supports option 5 – deemed licensing via the National Credit Act or a 
separate act.  All third party debt collectors should be required to hold a licence, either under 
the National Credit Act or a separate act that imposes the same conditions (including 
mandatory EDR).  This option provides for consistent regulation across the states. 
 
We consider that this licensing requirement should extend to all debt collectors, and not just 
those who collect debts arising from credit.  We have assisted a number of clients in relation 
to issues with collection of debts for school fees and medical bills, and it is our experience 
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that the collection of these types of debts can involve the same issues as  the collection of 
debts in relation to the provision of credit. 
 
We do not support mandatory exclusionary requirements in this area given the high potential 
for mistreatment of consumers in a self-regulated industry. We consider that the imposition 
of licence conditions, such as mandatory training requirements, is likely to be more effective 
with external regulation. 
 

3. Conduct 
 
Legal Aid NSW supports option 3 – mandatory prescribed code, or option 4 – legislative 
provisions.  
 
We recognise the potential for harm to consumers by the actions of debt collectors on the 
basis of clients we have assisted who have been unfairly treated.  We consider that current 
ACCC/ASIC Guidelines (the Guidelines) or any such voluntary industry codes, have proven 
to be insufficient on their own and require external monitoring and enforcement to be 
effective protection for consumers. 
 
The mandatory code of conduct should be based on the Guidelines, but should be drafted 
with input from organisations that assist consumers and should include, provision for 
responsibly dealing with consumers in long term financial hardship, making only reasonable 
requests for documentation, and requirements to substantiate alleged debts. 
 
A mandatory code of conduct must provide clear avenues for redress of breaches.  We are 
aware of consumers who have complained to the ACCC about breaches of the Guidelines 
but have been referred to the state office of fair trading. In NSW, the Office of Fair Trading 
advises consumers that it no longer deals with such complaints since referral of consumer 
and credit laws to the Commonwealth.  This can leave consumers confused and frustrated 
with the process. 
 

4. Complaint handling 

Legal Aid NSW supports option 2 – mandatory EDR membership. 

It has been our experience that the usual limited recourse for a complaint about a debt 
collector breach of licence in NSW is to refer the matter to the NSW Police.  In our view this 
is not a sufficient remedy and does not provide debt collectors with sufficient incentive to 
comply with their legal and professional obligations. 
 

Consumers need a clear and simple method to make complaints about the conduct of debt 
collectors and to have the opportunity to seek remedies, such as those that are available at 
EDR schemes. 

We support the submissions made by Consumer Action Law Centre on the justification for 
strict regulation of the debt collection industry.  We regularly see disadvantaged and 
vulnerable consumers who have complaints about debt collectors, both in our work with the 
National Bulk Debt Project and our in-house practice.  We also note that the ACCC Annual 
Report 2010-11 listed debt collection in the top ten industries for complaints and enquiries 
(at page 56). 

5. Information standards 

Legal Aid NSW supports option 2 – standardised and prescribed information provision.  



Legal Aid Commission of NSW Submission  - 4 - 

Through the Bulk Debt Project we have identified a large number of statute-barred debts 
(worth approximately $260,000) that were still being pursued by the creditor until our 
intervention.  In our case work we have often seen clients who are being pursued for 
payment of an alleged debt by a debt buyer who has not provided details of how or when the 
debt was incurred.  In some cases we have assisted clients who were not the actual debtor 
but were being pursued for a debt allegedly owed by a person with a similar name or date of 
birth. 

We do not agree that debt collectors are restricted by privacy laws in disclosure of this 
information to the debtor or their authorised representative.   

6. Educational requirements 

Legal Aid NSW supports option 2 – modernise and harmonise statutory training standards. 

In our experience through the National Bulk Debt Project with disadvantaged and vulnerable 
clients whose only income is Centrelink benefits, there is a clear lack of understanding in the 
debt collection industry about long term financial hardship, Centrelink income support, and 
emergency relief.    

It is our strong view that  training standards required by legislation should be developed and 
monitored with assistance from consumer organisations , and should include training on the 
types of Centrelink payments and eligibility criteria, particularly for disability support pension 
and Carers Allowance (eg asking for medical certificates, dates for return to work etc) and on 
the types of emergency relief and material aid accessed by disadvantaged consumers, such 
as energy vouchers and charity-run food stores. 

Through the National Bulk Debt Project, we have seen a number of alarming examples of 
failures to understand the Centrelink system. For example, one debt collector requested 
sensitive medical certificates for more than 80 debtors who were in receipt of Disability 
Support Pension and thereby already accepted by the Federal Government as unable to 
work due to a serious disability. 

We consider such training will assist debt collectors to discontinue unviable and 
unreasonable collection activity against consumers who are in long term financial hardship. 

7. Concluding remarks 

Legal Aid NSW welcomes the opportunity to provide these comments. Should you require 
further information, please contact Julie Maron: Julie.maron@legalaid.nsw.gov.au or 
telephone (02) 9219 5057. 

 


