
Legal Aid NSW Submission  - 1 - 

 

 

 

 

Bail enforcement conduct directions 

 

Legal Aid NSW submission to the 

NSW Department of Attorney General and Justice 

July 2012 

 

About Legal Aid NSW 

The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to provide legal 
assistance, with a particular focus on the needs of people who are economically and socially 
disadvantaged.  

Legal Aid NSW provides information, community legal education, advice, minor assistance 
and representation, through a large in-house legal practice and private practitioners.  Legal 
Aid NSW also funds a number of services provided by non-government organisations, 
including 36 community legal centres and 28 Women's Domestic Violence and court 
Advocacy Services.  

The Legal Aid NSW criminal law practice spans all criminal jurisdictions, including 
proceedings in Local Courts and Children's Courts, committals, indictable sentences and 
trials, and appeals as well as the Drug Court.  

Legal Aid NSW welcomes the opportunity to provide this submission in relation to 
enforcement conduct directions.  Should you require further information, please contact Jane 
Pritchard, Manager Review and Strategy at jane.pritchard@legalaid.nsw.gov.au or 
telephone (02) 9219 5079 or Annmarie Lumsden, Executive Director Strategic Planning 
Policy and Business Reporting at annmarie.lumsden@legalaid.nsw.gov.au or telephone (02) 
9219 6324. 
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INTRODUCTION 

Legal Aid NSW is of the view that Lawson v Dunlevy represents good law. However, if 
enforcement conduct directions were to be considered, Legal Aid NSW maintains that they 
should only be considered in a limited number of high risk cases, including the possibility of 
e bail. 

Legal Aid NSW believes that any statutory scheme for enforcement conduct directions must 
include stringent safeguards, constraints and monitoring on, and of, their use. If enforcement 
conduct directions are introduced, Legal Aid NSW supports the suggestion by the Law 
Reform Commission (Commission) that the NSW Ombudsman should monitor the NSW 
Police application of enforcement conduct directions.       

Legal Aid NSW notes that the Law Reform Commission’s Recommendation 16.1 on 
enforcement conduct directions represents the provisional views of the Commission. 
Because of the significant negative impact of enforcement conduct conditions on vulnerable 
clients, particularly young and Aboriginal clients, Legal Aid NSW strongly supports further 
consultation with stakeholders through a supplementary reference or working party to 
resolve the outstanding practical and technical issues. Legal Aid NSW would welcome the 
opportunity to contribute further.    

ENFORCEMENT CONDUCT DIRECTIONS 

Threshold requirements for imposing enforcement conduct directions  

Recommendation 16.1(2) 

An authority may impose an enforcement conduct direction if the authority considers 
that:  

(a) without such a direction, police would not have adequate opportunity to 
detect and act on non-compliance with the underlying conduct direction, 
and 

(b) the imposition of the enforcement conduct direction is reasonable in the 
circumstances, having regard to the history of the released person and 
the likelihood or risk of that person breaching the underlying conduct 
direction. 

While noting the Commission’s expectation that if the recommendations of the Bail report are 
adopted, conduct directions will be limited and properly targeted to risk, it is Legal Aid NSW 
experience that vulnerable clients with bail curfew conditions have been routinely subject to 
onerous bail compliance checks, often during the middle of the night and multiple times a 
week. Rigorous curfew checking can further disrupt a family situation already under stress. 
Legal Aid knows of cases where young people have been made homeless as a result of 
onerous curfew checking by police. For adults too, curfew checking can affect relations with 
neighbours and landlords.   

Legal Aid NSW believes these practices will continue unless an additional threshold 
requirement is also included in the provision, limiting the use of enforcement conduct 
directions, as bail compliance checks have become so entrenched in police policy and 
practice. Legal Aid NSW recommends further consultation as to the exact nature of this test, 
for example as to whether ‘exceptional circumstances’ must be shown to exist, as suggested 
by the Law Society of NSW, Criminal Law Committee. 
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Requirement for precision and specificity when imposing enforcement conduct 
directions 

 Recommendation 16.1(3) 
The conduct enforcement direction must: 

(a) state with precision what is required (for example, it must identify with 
precision, the form of the testing that may be employed); and 

(b) specify such limits on the frequency with which the power can be 
exercised or the places or times at which it can be exercised, to ensure 
that it is not unduly onerous in all the circumstances. 

Legal Aid NSW notes the Commission also raised the possibility that enforcement conduct 
directions should depend ‘on the presence of a reasonable suspicion that the released 
person is failing to comply with the relevant condition’. Legal Aid NSW strongly supports this 
suggestion and believes a reasonable suspicion test, in addition to the recommended 
provisions, are necessary as a safeguard that otherwise attaches to the exercise of regular 
law enforcement powers. 

In Legal Aid NSW experience, the excessive or unreasonable monitoring of curfew 
conditions is such that some guidance might be required as to what is considered unduly 
onerous. 

 


