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About Legal Aid NSW 

The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to 
provide legal assistance, with a particular focus on the needs of people who are 
economically and socially disadvantaged.  

Legal Aid NSW provides information, community legal education, advice, minor 
assistance and representation, through a large in-house legal practice and private 
practitioners.  Legal Aid NSW also funds a number of services provided by non-
government organisations, including 36 community legal centres and 28 Women's 
Domestic Violence and court Advocacy Services.  

The Legal Aid NSW criminal law practice spans all criminal jurisdictions, including 
proceedings in Local Courts and Children's Courts, committals, indictable sentences 
and trials, and appeals as well as the Drug Court.  The Prisoners Legal Service 
("PLS") appears for prisoners at parole hearings, life sentence determinations, 
segregation appeals and visiting magistrates' hearings.  

Legal Aid NSW welcomes the opportunity to provide these submissions in relation to 
the proposal of the NSW Police Force for Search and Entry (including computer 
search) powers in relation to registrable persons.  Should you require further 
information, please contact Michelle Crowther, Senior Crime Policy Officer on 
michelle.crowther@legalaid.nsw.gov.au or telephone (02) 9219 5872 or Annmarie 
Lumsden, Executive Director Strategic Planning Policy and Business Reporting on 
annmarie.lumsden@legalaid.nsw.gov.au or telephone (02) 9219 6324. 
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INTRODUCTION 

The proposal of the NSW Police Force for Search and Entry (including computer 
search) powers applies to registrable persons under the Child Protection (Offenders 
Registration) Act 2000 (the Act).  The proposal has two main components: 

 that new search and entry (including computer search) powers be inserted in 
the Law Enforcement (Powers and Responsibilities) Act 2002 (LEPRA) 

 that new powers requiring a specified person to provide any information or 
assistance necessary to allow access to data held in a computer or storage 
device be inserted in LEPRA. 

This submission deals with each component separately, setting out in detail the 
reasons why Legal Aid NSW is opposed to the proposal.  

SEARCH AND ENTRY POWERS 

The main component of the NSW Police Force proposal is that new search and entry 
powers be inserted in LEPRA, modelled on similar provisions in section 96B of the 
Sexual Offences Act 2003 (UK) (the UK Act), including the power to search data 
storage devices for child abuse material.  The stated purpose of these powers is to 
verify the personal information provided by a registrable person.   

Legal Aid NSW is opposed to the proposal to extend search and entry powers in 
relation to registrable persons.  There is no policy rationale or evidence base in 
support of the proposed powers which would allow significant incursion into a 
registrable person's privacy and liberty.  This would be in addition to the onerous 
reporting obligations, ongoing police monitoring of, and involvement in activities, and 
the risk of adverse community attention that already apply to registrable persons 
under the Act.   

Should consideration be given to expanding search and entry powers in relation to 
registrable persons, Legal Aid NSW has significant concerns about a number of 
elements of the model proposed by the NSW Police Force for applying for a warrant 
to search and enter premises.  In summary, those concerns are: 

 The proposal will indiscriminately apply to all registrable persons.  This would 
not only be an unjustified incursion of registrable person's privacy or liberty, 
but a waste of limited police resources. 

 There are no threshold criteria justifying exercise of the power that police 
must satisfy to obtain a warrant.   

 The proposal does not require that police have reasonable grounds to believe 
that the registrable person resides at the premises, the subject of the warrant. 

 The proposal does not require that police have genuinely attempted to gain 
the consent of the registrable person to enter the premises.   

 The proposal does not require that the application for a warrant be made by a 
police officer of sufficient seniority. 
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Lack of policy rationale or evidence in support of proposal 

Absence of policy rationale 

As noted in the policy paper, section 96B the UK Act is 'for the purpose of “risk 
assessing” registered offenders, and 'is intended to be an additional tool for the 
police to use in assessing the risk posed by relevant sex offenders'. 

Section 96B the UK Act is the legislative basis for the power of search and entry of 
relevant offenders' home addresses.  It sits within a comprehensive framework of risk 
of harm assessment and risk management practice in the management of high risk 
offenders.  As is the case with all risk management frameworks, there are no doubt 
guidelines targeting the highest risk, in this case, high risk offenders. 

As also noted in the policy paper, there is no legislative context for risk assessment 
in NSW and for this reasons, the stated purpose of the power of search and entry is 
to verify the information provided by the registrable person.  

No policy rationale is given for transposing this risk assessment tool to achieve a 
different policy purpose. 

In addition, in contrast to a risk management approach, there is no indication that the 
exercise of the legislative power will be targeted.  Rather, the proposal is that the 
power of search and entry will apply indiscriminately to all registrable persons. 

No evidence base 

The Law Council of Australia Policy Statement on Registration and Reporting 
Obligations for Child Sex Offenders1 notes that: 

'inclusion on the register brings with it onerous reporting obligations; ongoing 
police monitoring of, and involvement in, one's activities; and the risk of 
adverse community attention …. 

[This] has the potential to extend a person's contact with police and the 
criminal justice system well beyond any sentence they receive.  Likewise, it 
casts the constant spectre of negative exposure and unwarranted 
discrimination over a person's employment opportunities and engagement in 
the community.' 

No evidence is provided to justify expansion of existing police powers to search and 
enter and the consequent further incursion of the registrable person's privacy and 
liberty, free from unwarranted police contact. 

Rather, available evidence indicates that compliance with reporting obligations by 
registrable persons is high.  The Ombudsman found that compliance with reporting 
requirements in the first two years of operation of the Act was between 90 to 95%.2   

                                            
1
 Submission to the Victorian Sex Offender Registration Review, 8 July 2011 

2
  Review of the Child Protection Register (2005) Report under s 25(1) of the Act 2000, p 5; offences 

under the Act of failing to comply with reporting obligations (s 17) and furnishing false information 

that the person knows to be false (s 18) carry a maximum penalty of 500 penalty units or 5 years, or 

both. 
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The Ombudsman also found that of the 55 charges finalised in the first two years of 
operation of the Act, 5 matters were withdrawn, 14 were dismissed and 36 resulted in 
convictions.   

Six of the people charged were under the age of 18 or were on the Register for an 
offence committed as a young person.  Four people charged were known to have a 
disability or a special need.3  

The Ombudsman was also concerned that Aboriginal people made up a far greater 
proportion of people charges with offences under the Act than their representation on 
the Register.  Of those charged 10 were Aboriginal people, representing 20% of all 
persons charged, although they make up less than 4% of people on the register.   

In summary, Legal Aid NSW notes that there is no evidence to justify the proposal to 
create the power of search and entry for the purpose of verifying the information 
provided by the registrable person.  Indeed, evidence suggests that if the powers 
were to apply indiscriminately to all registrable persons, there is a risk that vulnerable 
persons, including young people, people with a disability or a special need, or 
Aboriginal people may be disproportionately targeted.  

Elements of the proposed power of search and entry 

Should consideration be given to expanding search and entry powers in relation to 
registrable persons, Legal Aid NSW has significant concerns about a number of 
elements of the model proposed by the NSW Police Force for application for a 
warrant to search and enter premises, detailed below. 

Application to all registrable persons 

As noted above, the proposal is that the power of search and entry will apply 
indiscriminately to all registrable persons.  That is, it will apply to all persons 
convicted of a registrable offence, as specified.  There is no element of discretion in 
requiring these offenders to be on the register.  Some of these offenders do not pose 
a risk to the safety of children, for example, young people convicted of offences 
arising from consensual sexual activity with other young people; and people found 
not guilty by reason of mental illness, especially women who killed their children as a 
result of post natal depression 

The indiscriminate application of the power of search and entry would not only be an 
unjustified incursion into registrable person's privacy or liberty, free from unwarranted 
police contact but a waste of limited police resources. 

Grounds for exercise of power 

The stated purpose of the power of search and entry is to verify the information 
provided by the registrable person.  The proposal does not require any justification 
for the exercise of the power of search and entry for that purpose, despite the fact 
that if represents a significant incursion on the registrable person's privacy or liberty.   

                                            
3
 Ibid, p 6 
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In relation to the power under the UK Act, the policy paper observes: 

'The power is intended to enable the police to gather the information they 
need about a relevant offender for the purpose of assessing risks he or she 
poses, even if there is apparent compliance with notification requirements and 
there are no reasonable grounds to believe that the relevant offender has 
committed a new offence.  The powers are not intended to be exercised 
where the police have reasonable suspicion that the person has committed or 
is committing an indictable offence.' 

Taking this into account that there is no legislative context for risk assessment in 
NSW, what is proposed is a power to search and enter to verify the information 
provided by the registrable person, even where there is apparent compliance with 
notification requirements and there are no reasonable grounds to believe that the 
relevant offender has committed a new offence.   

In other words, what is proposed is allowing the police to engage in a fishing 
exercise, an approach which has long been rejected as contrary to both criminal law 
and practice.   

Legal Aid NSW is of the view that there should be threshold criteria justifying 
exercise of the power, and police should be required to satisfy that criteria to obtain a 
warrant. 

If it is accepted that criteria justifying exercise of the power should be satisfied before 
the power can be exercised, then there is no need for the additional search and entry 
powers that are proposed.   

The observation in the Victorian Law Reform Commission Sex Offenders 
Registration Information Paper (June 2011) in relation to the situation in Victoria is 
equally applicable here: 

Although there are no special entry or arrest powers under the Sex Offenders 
Registration Act, police have common law and statutory powers to conduct 
lawful inquiries into a registered sex offender’s activities and investigate 
possible offences under the Act or any other offences. As failing to meet the 
reporting obligations under the Sex Offenders Registration Act is an indictable 
offence, the police have powers of arrest and entry under the Crimes Act 
1958 (Vic).4 

The current search and entry powers under section 47 of LEPRA are sufficient. 

Condition precedent to exercise of the power - the specific premises 

The proposal does not require a strong nexus between the premises that may be the 
subject of the warrant and the registrable person.  It may include 'the last notified 
address of a registered sex offender or a place where there are grounds to believe 
the offender resides or can be regularly found.' 

                                            
4
 Victorian Law Reform Commission, Sex Offenders Registration Information Paper, at 3.28 

http://www.lawreform.vic.gov.au/wps/wcm/connect/justlib/Law+Reform/resources/2/8/2817e080473e

1276ba0afb83bc907e93/SOR_info_paper.pdf 
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A flimsy nexus between the premises and the registrable person has significant 
potential for exercise of the power to infringe upon the rights of third parties. 

Legal Aid NSW is of the view that the proposal should at least require that the police 
have reasonable grounds to believe that the registrable persons resides at the 
premises.  

Condition precedent to exercise of the power - two failed attempts to enter 

Under section 96B of the UK Act, there must have been at least two failed attempts 
to enter the specific premises by a constable. 

The NSW Police Force propose that they be able to apply for such a warrant after 
one failed attempt at gaining entry with the consent of the registrable person.   

The reason given for reducing two failed attempts to one is that this would minimise 
opportunities for the concealment or destruction of evidence of breaching child 
protection registration obligations and offences against children.  Legal Aid NSW is 
not convinced that this reason is sufficient justification reducing two failed attempts to 
one: it goes to issues of timing and intent to conceal or destroy rather than the 
number of visit by police to the premises.  

A more significant consideration should be whether the police made a genuine 
attempt to gain the consent of the registrable person to enter the premises.  

Legal Aid NSW is of the view that police should be required to have genuinely 
attempted to gain the consent of the registrable person to enter the premises on at 
least two occasions. 

Who can apply for the warrant 

Under section 96B of the UK Act, the application for a warrant must be made by a 
senior police officer, not below the rank of Superintendent.   

The NSW Police Force propose that the application for a search and entry warrant be 
made by a police officer of the rank of Sergeant or above as the majority of 
registrable persons are currently managed by Sergeants attached to Local Area 
Commands or the Child Protection Registry.  

Given the significant incursion into a registrable person's privacy or liberty that the 
proposed power would allow, Legal Aid NSW is of the view that it would be 
inappropriate for the application for the warrant to be made by a Sergeant, and that it 
should be made by a police officer of a more senior rank.  

COMPUTER SEARCH AND SEIZURE POWERS 

The second component of the NSW Police Force proposal is that a provision 
modelled on section 3LA of the Crimes Act 1914 (Cth) be included in LEPRA 
allowing a police officer to apply to a magistrate for an order requiring a specified 
person to provide any information or assistance necessary to allow access to data 
held in a computer or storage device, with a penalty for the contravention of such an 
order.  
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The policy paper explains the scope of the power as follows: 
 

'If police find that the computer is encrypted, for example, and they require 
passwords to access data contained in it, there should be provision for 
applying to the court for an order similar to section 3LA of the Crimes Act 
1914 (Cth), to compel the owner or user of the computer or storage device to 
provide any reasonable information required by the police to access the data.'  

Legal aid NSW is opposed to this component of the proposal, as incorporated into 
the first component. 

In addition, standing alone, this component of the proposal clearly exceeds the 
boundaries of police monitoring of, and involvement in activities of registrable 
persons' use of computers.  It is directed at the owner or user of a computer or 
storage device, and presumably, any computer or storage device on the premises 
which is the subject of the warrant.   

That is, the 'specified person' may be a third party who owns or uses a computer or 
storage device on the subject premises.  The scope of this proposed power is very 
wide particularly given the proposal that the subject premises may include 'the last 
notified address of a registered sex offender or a place where there are grounds to 
believe the offender resides or can be regularly found.' 

CONCLUSION 

There is no policy rationale or evidence base in support of the proposal to create new 
search and entry powers for the the purpose of verifying the veracity of the 
information provided by registrable persons which would allow significant incursion 
into a registrable person's right to privacy and liberty.  On the contrary, the available 
evidence suggests that compliance with reporting requirements is high and that if the 
powers were to apply indiscriminately to all registrable persons, there is a risk that 
vulnerable persons, including young people, people with a disability or a special 
need, or Aboriginal people may be disproportionately targeted. 

However, should consideration be given to expanding these powers, Legal Aid NSW 
has significant concerns about elements of the proposed model for application for a 
warrant to search and enter premises.  In particular, absent threshold criteria 
justifying exercise of the power, what is proposed is allowing the police to engage in a 
'fishing' exercise even where there is apparent compliance with notification 
requirements and there are no reasonable grounds to believe that the relevant 
offender has committed a new offence.  The scope of the proposed power to compel 
a specified person to provide any information or assistance necessary to allow access 
to data held in a computer or storage device is extraordinarily wide. It can be directed 
to any third party who owns or uses a computer or storage device on the subject 
premises, which may include 'the last notified address of a registered sex offender or 
a place where there are grounds to believe the offender resides or can be regularly 
found.' 

Legal Aid NSW supports the Law Council of Australia policy principles relating to the 
registration and reporting of obligations of child sex offenders5 and submits that this 
policy proposal, and the Act should be reviewed in the light of those principles. 

                                            
5
 Submission to the Victorian Sex Offender Registration Review, 8 July 2011 


