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2010/27872 MOUSSA v DIRECTOR OF PUBLIC 
PROSECUTIONS (NSW) & ANOR 

JUDGMENT 

1 	 HIS HONOUR: The plaintiff has been charged with a number of indictable 

offences including the sexual assault of his partner on 23 January 2009. 

He was charged with the offences on the same date. 

2 	 The complainant has made three statements to the police. The first 

statement is dated 23 January 2009 and the second dated 24 January 

2009. In both those statements the complainant sets out the sequence of 

the alleged events which include allegations constituting the offence of 

sexual intercourse without consent, assault occasioning actual bodily 

harm, detain with intent to obtain an advantage and common assault. 

3 	 The complainant made a third statement on 24 March 2009. In that third 

statement the complainant. retracts the allegations she made in the first 

two statements. 

4 	 The various offences have been prosecuted by indictment and the matter 

has proceeded to a committal hearing in the Local Court. The plaintiff's 

solicitor made application to the magistrate appointed to hear the matter 

for the complainant to be called as a witness. It was submitted that there 
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are "special reasons ... in the interests of justice" pursuant to s 93 of the 

Criminal Procedure Act for the complainant to be called. The application 

was refused. 

5 	 In these proceedings the plaintiff challenges that decision and asserts that 

in the circumstances the decision made by the learned magistrate was not 

open and accordingly he erred in law. The plaintiff seeks prerogative relief 

quashing the decision of the magistrate and remitting the matter for 

determination according to law. The relevant principles to be applied by 

this Court have been discussed in a number of cases including Steele v 

OPP (2007) 186 A Crim R 1; [2007] NSWSC 926 and OPP v O'Connor 

(2006) 181 A Crim R 294; [2006] NSWSC 458. 

6 	 The defendant conceded before me that the prosecution case is 

dependent upon the evidence of the complainant. Although there are other 

witnesses who may corroborate some of the relevant facts I was told that if 

the complainant maintains the position reflected in her third statement, the 

first defendant concedes the prosecution must fail. I have also been 

informed that the magistrate was informed that the complainant was 

prepared to give evidence in the committal proceedings and that the first 

defendant's instructions were that she would adhere on oath to her third 

statement. 

7 	 Section 91 of the Criminal Procedure Act is in the following terms: 

"(1) 	 The Magistrate may direct the attendance at the 
committal proceedings of the person who made a 
written statement that the prosecution intends to 
tender as evidence in the committal proceedings. The 
direction may be given on the Magistrate's own 
motion or on the application of the accused person or 
the prosecutor. 

(2) 	 The Magistrate must give the dir~ction if an 
application is made by the accused person or the 
prosecutor and the other party consents to the 
direction being given. 
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(3) 	 In any other circumstance, the Magistrate may give a 
direction only if satisfied that there are substantial 
reasons why, in the interests of justice, the witness 
should attend to give oral evidence. 

(3A) 	 A direction may not be given for the reasons referred 
to in subsection (3) if the written statement has 
already been admitted in evidence. This does not 
prevent a direction being given merely because the 
written statement is tendered to the Magistrate for the 
purpose of determining an application for a direction 
under this section. 

(4) 	 The written statement may be admissible in evidence 
in the proceedings after the direction is given if: 

(a) 	 the accused person and · the prosecutor 
consent to the statement being admitted, or 

(b) 	 the Magistrate is satisfied that there are 
substantial reasons why, in the interests of 
justice, the statement should be admitted. 

(5) 	 A direction given on the application of the accused 
person or the prosecutor may be withdrawn only: 

(a) 	 on the application .. or with the consent, of the 
applicant, or 

(b) 	 if the applicant fails to appear, on the 
application of the other party. 

(6) 	 The regulations may make provision for or with 
respect to the determination of substantial reasons 
under subsections (3) and (4). 

(7) 	 If a person attends to give oral evidence because of a 
direction under this section, the Magistrate must not 
allow the person to be cross-examined in respect of 
matters that were not the basis of the reasons for 
giving the direction, unless the Magistrate is satisfied 
that there are substantial reasons why, in the interests 
of justice, the person should be cross-examined in 
respect of those matters. 

(7A) 	 A direction may not be given under this section so as 
to require the attendance of the complainant in 
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proceedings for a prescribed sexual offence if the 
complainant is a cognitively impaired person (within 
the meaning of Part 6 of Chapter 6). 

(8) 	 A direction may not be given under this section so as 
to require the attendance of the complainant in 
proceedings for a child sexual assault offence if the 
complainant: 

(a) 	 was under the age of 16 years: 
(i) 	 on the earliest date on which, or 
(ii) 	 at the beginning of the earliest period 

during which, any child sexual assault 
offence to which the proceedings relate 
was allegedly committed , and 

(b) 	 is currently under the age of 18 years. 

(9) 	 For the purposes of subsection (8): 
child sexual assault offence means: 
(a) 	 a prescribed sexual offence, or 
(b) 	 an offence that, at the time it was committed , 

was a child sexual assault offence for the 
purposes of subsection (8), or 

(c) 	 an offence of attempting, or of conspiracy or 
incitement, to commit an offence referred to in 
paragraph (a) or (b). 

complainant, in relation to any proceedings, means 
the person, or any of the persons, against whom a 
prescribed sexual offence with which the accused 
person stands charged in those proceedings is 
alleged to have been committed, and includes: 

(a) 	 in relation to an offence under section SOE of 
the Crimes Act 1900, the person who is alleged 
to have been the subject of sexual servitude, 
and 

(b) 	 in relation to an offence under section 91 D, 
91 E or 91 F of the Crimes Act 1900, the person 
under the age of 18 years who is alleged to 
have participated in an act of child prostitution , 
and 

(c) 	 in relation to an offence under section 91 G of 
the Crimes Act 1900, the person under the age 
of 18 years who is alleged to have been used 
for pornographic purposes." 
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8 Sections 92 and 93 are also relevant and they provide as follows: 

"92(1) The accused person in any committal proceedings 
may not apply for a direction under section 91 unless 
the accused person has served on the prosecutor a 
notice requesting the attendance at the proceedings 
of the person who made the statement concerned . 

(2) The notice must be served within the time set by the 
Magistrate. 

(3) 	 The last date for service of the notice set by the 
Magistrate must be at least 14 days before the time 
set by the Magistrate for taking the prosecution 
evidence in the committal proceedings. 

(4) 	 The Magistrate may specify a later date with the 
consent of the accused person or if the circumstances 
of the case require it." 

93(1) 	 Despite section 91 (other than subsection (8) of that 
section), in any committal proceedings in which the 
accused person is charged with an offence involving 
violence, the M~gistrate may not, under that section, 
direct the attendance of an alleged victim of the 
offence who made a written statement (even if the 
parties to the proceedings consent to the attendance) 
unless the Magistrate is satisfied that there are special 
reasons. why the alleged victim should, in the interests 
of justice, attend to give oral evidence. 

(2) 	 The regulations may make provision for or with 
respect to the determination of any such special 
reasons." 

In his 	reasons for judgment the magistrate identified the significance of 

these provisions. He correctly indicated that s 93 was engaged because 

the offences with which the plaintiff had been charged included an offence 

involving violence. His Honour concluded ·that the test to be applied was 

whether or not there were "special reasons in the interests of justice" why 

the complainant should be required to give oral evidence. His Honour said , 

and this remark has given rise to a debate in the proceedings before me, 
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that "the ultimate issues of interests of justice means a fair trial. " Although 

his Honour subsequently recognised that the "end result," as he put it, of 

any cross-examination may be to produce material from which it will be 

apparent that an accused should be discharged at committal or that there 

· may be a successful no bill application, he nevertheless repeated his 

reference to the purpose of any cross-examination as being "to achieve 

that fair trial which must be the focus of this application ." At another point 

in his reasons his Honour expressed himself in terms of the purpose being 

to be ensure that an accused person understands the nature of the 

prosecution case so that "there will be no surprises at the trial. " 

10 	 The magistrate determined that based upon the first two statements, there 

was material before the Court sufficient for the plaintiff to be committed. 

He also acknowledged that the third statement was inconsistent with the 

first two. His Honour said: 

"Those inconsistencies are these: He did it, he did not do it; 
he did various things, he did not do various things. Whilst it 
may be trivialising the differences, they can be paraphrased 
as issues of black and white. 

It will be for a jury to decide, should he be committed, or 
failing that, a committal hearing to decide and that must take. 
place first, of course, absent a waiver, that a determination 
will be made that the jury will accept the first of the versions ." 

11 	 His Honour asked himself the following questions: 

"Where are the inconsistencies? Where are the issues 
currently uncertain about which there is a necessity for 
narrowing matters in dispute or for putting the accused on 
notice of the issues he must address at a trial? And where 
are the issues which would currently prevent him 
understanding the nature of the prosecution case? And 
where are the issues which would preclude him from raising 
matters which would undermine the credibility of the 
complainant?" 
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12 	 Having raised these questions, his Honour proceeded to answer them. He 

did so in the following terms: 

"There are none. It is quite clear that there is a consistent 
pattern of evidence to be found around 23 and 24 January as 
against the recantation of March and , whilst it is only 
foreshadowed on this application, the possibility that should 
the complainant give evidence she will confirm her 
recantation or, if there is to be a trial, she will confirm her 
recantation." 

13 	 It is apparent from this passage in his Honour's reasons that although his 

Honour had previously indicated that a purpose of cross-examination may 

be to consider whether an accused should be discharged or whether a no 

bill application could succeed he did not consider those matters when 

resolving the application . Rather his Honour confined his consideration to 

whether or not the accused would have a fair trial. 

14 	 In my opinion there are two fundamental problems with his Honour's 

reasoning process. Although this Court has been careful to emphasise that 

the decision of a magistrate made pursuant to s 93 may not be reviewed 

by way of prohibition or certiorari when the magistrate was acting within 

jurisdiction (see Waterhouse v Gilmore (1988) 12 NSWLR 270 at 275; TS 

vAndrew George & Anor unreported, Supreme Court, 14 April 1998 at 12) 

relief will be granted where there is an actual or constructive failure to 

exercise jurisdiction. Relief will not be granted simply because the Court 

might have a different view to the magistrate. More is required. If, having 

regard to the circumstances of the case, a decision to refuse an 

application for a witness to be called at the committal hearing was not 

reasonably open , this Court will intervene. This problem has been 

described as a constructive failure to exercise jurisdiction (see McKirdy v 

Mccosker [2002] NSWSC 197; (2002) 127 A Crim R 217 at [4]). The error 

may be formulated in classical terms that the magistrate's decision was 

"so unreasonable that no reasonable (magistrate) could have come to it": 

Associated Provincial Picture Houses Ltd v Wednesbury Corporation 
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[1948] 1 KB 223; Avon Downs Pty Ltd v Federal Commissioner of Taxation 

(1949) 78 CLR 353; [1949] ALR 792 at 360 per Dixon J. 

15 	 The first defendant submitted that the learned magistrate both identified 

the correct test and applied it in the present case. I do not agree. Where a 

complainant makes an allegation which is subsequently retracted and 

furthermore indicates that they will give evidence on oath consistent with 

the retraction, there must be significant questions as to whether the 

prosecution will be able to sustain a conviction. That prospect is enhanced 

when the prosecution indicates that apart from the evidence of the witness 

in question the Crown could not sustain the prosecution. The interests of 

justice contemplated by s 93 extend beyond the trial itself and must 

include the prospect of an accused person persuading the magistrate that 

the charges should be dismissed or placing a persuasive no bill application 

before the Director of Public Prosecutions. 

16 	 To my mind in the circumstances of the present case there could be no 

other conclusion but that the complainant should attend to give oral 

evidence in the committal proceedings. The fact that she has retracted her 

earlier allegations and is prepared to swear to the retraction in the 

committal proceedings is a special reason why in the interests of justice 

she should attend to give oral evidence. 

17 	 There is a further difficulty. As I have indicated his Honour had before him 

the two earlier statements together with the third statement which 

evidenced the retraction. In these circumstances, without more, it would 

seem to me that it could not be concluded that the prosecution had any 

reasonable prospects of success. It may be that the prosecution may be 

granted leave to cross-examine the complainant in which event evidence 

may emerge which justified a conviction . However, unless that evidence is 

given the prosecution must be doomed to fail. The only manner in which 

that issue could be resolved would be by the complainant giving evidence 

at the committal. 
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18 	 The effect of the magistrate's reasoning process meant that it was 

inevitable that the plaintiff should be committed for trial. The plaintiff 

submitted that in those circumstances it would be unfair if the matter was 

remitted to be determined by the same magistrate. Because his Honour 

determined that, although he was aware of the retraction by the 

complainant the matter was one for determination by a jury, it was 

submitted that any further proceedings before that magistrate would be 

unfair. 

19 	 In my view this submission must also be accepted. It will be important that 

the committal proceedings take place before a magistrate who has an 

open mind as to whether or not there is sufficient evidence for the matter 

to proceed to trial. The effect of his Honour's reasons must be that in the 

view of a fair-minded lay observer his Honour would not be able to bring 

an impartial mind to the issue to be decided: see Ebner v Official Trustee 

in Bankruptcy [2000] HCA 63; (2000) 205 CLR 337 at [6] . His Honour has 

already determined that "there is a reasonable prospect that a reasonable 

jury, properly instructed, would convict the accused person of an indictable 

offence" (s 64 Criminal Procedure Act). Before the plaintiff could be 

committed there would have to be a reasonable prospect that a jury would 

not accept the complainant's retraction. By requiring another magistrate to 

hear the matter I intend no personal criticism of the magistrate who 

discharged his function in accordance with his understanding of his legal 

obligation. 

20 	 I will ask the parties to bring in short minutes of the appropriate orders. 

********** 

I Certify that this and the "'i{ 
preceding pages are a tr~~· ·~·~P~·~f....... 
the reasons for judgment herein of the 
Honourable Justice Peter McClelian CJ @ CL 
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