
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CHILD PROTECTION POLICY: 
 

RESPONDING TO ALLEGATIONS OF CHILD ABUSE OR 
NEGLECT AND OTHER REPORTABLE CONDUCT  

INVOLVING LEGAL AID NSW EMPLOYEES 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Legal Policy Branch 
Strategic Planning & Policy Division 
Legal Aid NSW 
30 July 2007 
Updated April 2010 
 

 



 

FOREWORD 
 
Child protection is a community responsibility that requires co-operation 
between Government and non-government organizations. Legal Aid NSW is 
committed to ensuring the safety, welfare and well-being of all children and 
young people we come into contact with when providing legal aid and other 
legal services. This applies whether these services are provided to children or 
adults.  
 
We take seriously any allegation or information that suggests that the 
activities of people who work for us may place children at risk. At the same 
time the process of investigating allegations of conduct that harm children 
needs to be clear and fair so that Legal Aid NSW employees can feel 
confident in providing a caring and committed service to all our clients. 
 
The NSW Government has adopted laws and whole of Government policies 
to ensure that organisations that deal with children respond appropriately to 
reports that children are at risk of harm.  
 
This policy:  
 

• states how Legal Aid NSW will comply with our legal and professional 
responsibilities to protect children when allegations are made against 
employees and other workers; 

 
• provides guidance to employees on how to respond to allegations or 

information about the conduct of employees, volunteers and other 
people who work for us which might put children at risk of harm; 

 
• establishes procedures to ensure that allegations are fairly and 

appropriately dealt with; and 
 

• seeks to minimise further harm to children arising from the conduct 
which leads to allegations or reports. 

 
This policy was updated to take account of changes introduced as part of the 
Government’s response to the Report of the Special Commission of Inquiry 
into Child Protection Services (2008). 
 
Staff of Legal Aid NSW should be aware of the processes set out in this policy 
and of the other guidance to which the policy refers.  
 
 
Alan Kirkland 
Chief Executive Officer 
April 2010 
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1. INTRODUCTION 
 
This policy sets out the processes that employees should follow when 

responding to an allegation that a child has been abused or neglected or is 

otherwise at risk of harm as a result of the actions of a Legal Aid Employee or 

a person engaged by Legal Aid NSW, including a volunteer, family dispute 

resolution practitioner or committee member. It sets out the responsibilities of 

workers who raise an initial concern, and of the Chief Executive Officer and 

other employees when responding to these concerns. 

 

1.1 Objectives 
The main objectives of this policy are: 

• to ensure all relevant legal requirements are complied with, as set out 

in Part 3A of the Ombudsman Act 1974 (NSW) and other legislation. 

• to ensure there are clear, open, accountable and consistent decision-

making process in place to deal with any allegation of child abuse 

made against Legal Aid NSW employees. 

• to enable management and staff to recognise when a child or young 

person may be at risk of abuse, and to respond appropriately. 

 

The policy aims to help staff: 

• to make decisions that protect children and young people from abuse; 

• to respond to allegations of suspected child abuse in ways which 

protect children from further abuse; 

• by reducing stress on staff through having clear procedures;  

• by protecting staff from unwarranted suspicion;  

• to manage allegations of child abuse professionally and with sensitivity 

to the individual and cultural needs of the child and the family; 

 3



• to minimise the disturbance to the child or young person and to ensure 

their physical, sexual and emotional safety;  

• to manage allegations of abuse within an interagency process that is 

conscious of the importance of co-operating with agencies involved in 

the protection of children and young people; and 

• to assist Legal Aid NSW solicitors to identify when client confidentiality 

and solicitor/ client privilege relationship may need to be overridden to 

ensure immediate safety of a child or young person. 

 

2. MEETING OUR LEGAL OBLIGATIONS 

2.1 Relevant Law 
The following laws determine how we respond to allegations or reports 

involving employees. 

The Children and Young Persons (Care and Protection) Act 1998 (C & P Act) 

provides for risk of significant harm reports to be made to Community 

Services and for the protection of people who make such reports. 

The Ombudsman’s Act 1974 requires allegations of “reportable conduct” to be 

reported to the NSW Ombudsman so that his office can monitor the way 

allegations are dealt with and intervene in the way they are investigated if 

necessary. 

The Commission for Children and Young People Act 1998 creates a 

screening process for people working with children and requires the outcome 

of some disciplinary investigations (relevant employment proceedings) to be 

reported to the Commission for Children and Young People (“CCYP”).  The 

Act also prohibits people convicted or found guilty of serious sexual offences 

from working with children. 

The Public Sector Employment and Management Act 2002 provides a further 

disciplinary process where allegations of misconduct are made against staff 

employed under the Act or an employee is convicted of a serious offence. 
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The Protected Disclosures Act 1994, may apply to initial reports of child abuse 

and neglect, and more clearly applies if these are not properly dealt with. The 

Act protects current public sector employees who make protected disclosures 

about various kinds of wrongdoings to the Ombudsman, Independent 

Commission against Corruption or Auditor General or internal disclosures 

which could be made to one of these bodies. 

 

2.2 Legal Aid NSW Policies 
Legal Aid NSW has adopted three child protection policies to address the 

different legal and professional responsibilities that arise in different 

circumstances. 

1 Responding to Allegations of Child Abuse or Neglect and other 

Reportable Conduct Involving Legal Aid NSW Employees (this 

policy) 

2 Responding to Allegations of Child Abuse or Neglect and Risks of 

Harm Involving People who are not Employed by Legal Aid NSW 

deals with the way we respond to allegations and risk of harm that 

employees are made aware of in the course of their work, and that 

do not involve other employees. 

3 Pre-employment Background Checking for Child-related 

Employment covers the process for background checking of 

employees working with children under Part 7 Division 2 of the 

Commission for Children and Young People Act. 
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3. REPORTING REQUIREMENTS 
This part of the policy describes the reporting requirements under the three 

main Acts that apply to this policy. 

 

3.1 Reporting risk of significant harm to Community Services 
Under section 23 of the C&P Act, a child or young person is “at risk of 

significant harm” if current concerns exist for the safety, welfare or well-being 

of the child or young person because of the presence, to a significant extent, 

of any one or more of the following circumstances:  

 

• the child’s or young person’s basic physical or psychological needs are 

not being met or are at risk of not being met 

 

• the parents or other caregivers have not arranged and are unable or 

unwilling to arrange for the child or young person to receive necessary 

medical care 

 

• in the case of a child or young person who is required to attend school 

in accordance with the Education Act 1990—the parents or other 

caregivers have not arranged and are unable or unwilling to arrange for 

the child or young person to receive an education in accordance with 

that Act 

 

• the child or young person has been, or is at risk of being, physically or 

sexually abused or ill-treated 

 

• the child or young person is living in a household where there have 

been incidents of domestic violence and, as a consequence, the child 

or young person is at risk of serious physical or psychological harm 
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• a parent or other caregiver has behaved in such a way towards the 

child or young person that the child or young person has suffered or is 

at risk of suffering serious psychological harm 

 

• the child was the subject of a pre-natal report (under section 25 of the 

C&P Act) and the birth mother of the child did not engage successfully 

with support services to eliminate, or minimise to the lowest level 

reasonably practical, the risk factors that gave rise to the report. 

 

Any of the above circumstances may relate to a single act or omission or to a 

series of acts or omissions. Physical or sexual abuse may include an assault 

and can exist despite the fact that consent has been given. 

 

Sections 154(2) and 156A(3) of the C&P Act provide additional circumstances 

in which a child or young person is taken to be at risk of significant harm. 

 

Section 154 states that if a person other than the Director-General or an 

authorised carer provides out-of-home care for a child or young person, the 

child or young person is taken to be at risk of significant harm. 

 

“Out-of-home care” means residential care and control of a child or young 

person provided:  

(a)  by a person other than a parent of the child or young person, and 

(b)  at a place other than the usual home of the child or young person, 

whether or not for fee, gain or reward (s 135 of the C&P Act). 

 

Section 156A states that a parent of a child or young person may make a 

voluntary arrangement with a relevant agency for the child or young person to 

be placed in out-of-home care provided or arranged by the agency. However, 

if the child or young person remains in out-of-home care: 

• for more than 3 months in any 12-month period and the care is not 

provided by, or is not under the supervision of, a designated agency; 

or 
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• for more than 180 days in any 12-month period and the designated 

agency responsible for the child or young person has not, in 

accordance with the guidelines issued by the Children’s Guardian, 

prepared a plan that meets the needs of the child or young person 

under the arrangement 

the child or young person is taken to be at risk of significant harm. 

 

A person who has reasonable grounds to suspect that a child or young person 

or class of children or young people are at risk of significant harm may make a 

risk of significant harm report to Community Services. People performing 

some kinds of work (mandatory reporters) must make a report if they have 

reasonable grounds to suspect a risk of significant harm. Any other person 

who decides to make a report or provide information used to make a report 

receives protection under the Act. The making of a report does not constitute 

a breach of professional etiquette or ethics or a departure from accepted 

standards of professional conduct. 

Legal Aid NSW employees are not mandatory reporters.  However because of 

their obligations as public sector employees, as employees subject to the 

confidentiality and privilege provisions in the Legal Aid Commission Act 1979 

and in many cases as legal practitioners, it is important that they are clear 

about how their legal obligations and professional responsibilities overlap 

when responding to risks of harm. 

A mandatory report must be made ‘as soon as practicable’. While there is no 

time limit specified for voluntary reports, logically the way a report is made 

should reflect the risk and extent of harm. If the information discloses that a 

serious offence has been committed against a child or that there is a serious 

and imminent threat to their life or health it may be appropriate to call 

Community Services immediately or call the police. 

Further information on how to assess a risk of harm can be obtained from the 

following sources: 

NSW Ombudsman (2004) Child protection in the workplace: Responding to 

allegations against employees, 3rd edition chapter 3 Parts 3.3 to 3.10 
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Community Services Child Wellbeing and Child Protection NSW Interagency 

Guidelines.  

See also the decision tree published by the Department of Premier and 
Cabinet as part of its Online Mandatory Reporter Guide to guide decision 
making about whether a child or young person is at risk of significant harm. 
 

3.2 Reporting reportable conduct to the Ombudsman 
Section 25A of the Ombudsman’s Act defines ‘reportable conduct’ as: 

(a) any sexual offence, or sexual misconduct, committed against, with or in the 

presence of a child (including a child pornography offence), or 

(b) any assault, ill-treatment or neglect of a child, or 

(c) any behaviour that causes psychological harm to a child, whether or not, in 

any case, with the consent of the child. 

But not: 

(a) conduct that is reasonable for the purposes of the discipline, management 

or care of children, having regard to the age, maturity, health or other 

characteristics of the children and to any relevant codes of conduct or 

professional standards, or 

(b) the use of physical force that, in all the circumstances, is trivial or negligible, 

but only if the matter is to be investigated and the result of the investigation 

recorded under workplace employment procedures, or 

(c) conduct of a class or kind exempted from being reportable conduct by the 

Ombudsman under section 25CA 

The Act also defines a ‘reportable conviction’ as a conviction for an offence 

involving reportable conduct. 

The Act imposes a duty on Legal Aid NSW, through the Chief Executive 

Officer, to report allegations of reportable conduct and reportable convictions 

to the Ombudsman.  

A ‘reportable allegation’ is defined by section 25A as:  

an allegation of reportable conduct against a person, or an allegation of 

misconduct that may involve reportable conduct.  
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Guidelines issued by the Ombudsman seek to clarify what weight an 

allegation has for it to be reported. To be a reportable allegation, the 

allegation does not have to be proved or supported by credible evidence if the 

allegation on its face relates to:  

• a sexual offence, 

• sexual misconduct, 

• ill-treatment or neglect, or 

• behaviour causing psychological harm, 

and does not fall within any of the exception in the definition of reportable 

conduct. It should be reported to the Ombudsman as soon as practicable or at 

least within 30 days.  

The references to ‘sexual misconduct’ and ‘behaviour causing psychological 

harm’ indicates that conduct falling short of being a criminal offence may be 

reportable, if it is inappropriate and gives rise to more serious concerns. For 

further details on how to identify reportable conduct see: NSW Ombudsman, 

Child protection in the workplace: responding to allegations against 

employees, June 2004 paragraph 3.5.9-10 

The CEO, or an officer specifically delegated by him for this purpose is 

responsible for making the report, using Part A of the notification form in 

Chapter 6 of the Ombudsman’s Guidelines. 

  

3.3 Reporting relevant employment proceedings to the 
CCYP 

A relevant employment proceeding is a completed disciplinary proceeding 

where an employer has found reportable conduct occurred or an act of 

violence by an employee in the course of employment and in the presence of 

a child. Reportable conduct covers the same conduct as in the Ombudsman’s 

Act but also includes  

any child-related personal violence offence, or 
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an offence under section 21G or 21H of the Summary Offences Act 1988 

committed against, with or in the presence of a child (filming for indecent 

purposes offences). 

 

The CCYP must be notified when an employment proceeding is completed, 

whether or not disciplinary action has been taken. Relevant proceeding must 

be completed even if the employee resigns and a standard disciplinary 

investigation cannot be completed. The main purpose of reporting is to enable 

the findings of relevant employment proceedings to be used in any later child-

related employment screening.  To safeguard the interests of the employee 

concerned he/she has the right to access the report and seek correction of 

information that is incomplete, incorrect out of date or misleading, using the 

procedures of the Freedom of Information Act 1989. There is no charge for 

doing so. 

 

4 RESPONSIBILITIES OF EMPLOYEES 
This part is intended to reinforce the respective responsibilities of those 

primarily involved in taking action under Part 5 of this policy. It is not intended 

as a complete description of all employees that may have some involvement 

in responding to allegations. 

 

4.1 The initiating employee’s responsibilities 
An initiating employee substantially fulfils his/her responsibilities by collecting 

and recording precise details of the allegation made to them or other 

information relevant to a risk to children and reporting them to the Human 

Resources Manager. They should not attempt to investigate the allegation, 

inform the person against whom the allegation is made or discuss the matter, 

except to answer questions from the person investigating the matter under 

this policy, the police or Community Services. For more details see 

paragraphs 5.1 to 5.3 
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4.2 Human Resources Manager’s Responsibilities 
The Human Resources Manager’s primary responsibility is to ensure that 

each stage of the process is carried out in accordance with this policy. He/she 

is to ensure that correspondence and recommendations are drawn up for 

action by the CEO at each stage of the process, that proper records are made 

and securely maintained and that confidentiality in relation to each stage of 

the reporting and investigation process is maintained. 

 

4.3 Responsibilities of the CEO 
The CEO has the primary responsibility for ensuring that appropriate 

decisions are made at each stage of the process.  

The CEO’s decision making functions include: 

• determining the initial risk assessment and any action immediately 

required (paragraph 5.4);  

•  determining whether an allegation relates to reportable conduct and 

informing the Ombudsman (paragraph 5.5); 

• determining who is to conduct an investigation and approving 

instructions to that person; 

• informing the employee concerned about the investigation; 

• acting on the recommendations of the investigator;  

• reporting the outcome of the investigation to the Ombudsman, the 

CCYP and the employee concerned (paragraph 5.9) ; and 

• reporting reportable conduct to the CCYP (paragraph 5.10). 

 

These functions may be delegated to another officer of Legal Aid NSW 

provided that a record of such delegation is recorded. 
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5 THE REPORTING AND INVESTIGATIVE PROCESS 
This part of the policy describes how an employee is to raise allegations and 

concerns and how Legal Aid NSW is to respond to them to support our 

reporting obligations and safeguard the interest of children. 

5.1 An employee (the initiating employee) may become aware of 

allegations that amount to reportable conduct or an allegation of 

misconduct when: 

• a client or other person complains about the conduct of another 

employee (the employee concerned); 

• a client or other person makes a disclosure to a solicitor, employee 

in the Client Assessment Referral Section (CARS) or Family 

Dispute Resolution practitioner in the course of providing a service; 

or  

• the employee observes conduct by the employee concerned that 

may amount to reportable conduct or is told something by the 

employee concerned which gives rise to a suspicion of misconduct. 

The initiating employee should listen carefully to any allegations made 

to them or record details of the conduct which causes concern. They 

should the report the matter directly to the Human Resources Manager.  

 

5.2 An employee may become aware that the employee concerned has a 

reportable conviction when: 

• the employee concerned or another person discloses details of a 

conviction. 

• the court that convicts the employee concerned or a professional 

disciplinary body notifies Legal Aid NSW of the conviction  

• the employee concerned discloses a conviction for a serious 

offence or a charge giving rise to a possible conviction under clause 

100A of the Public Sector Employment and Management (General) 

Regulation 1996. 
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A conviction or finding of guilt that relates to reportable conduct does 

not need to be a conviction that occurred during the person’s current 

employment with Legal Aid NSW. The law on what convictions should 

be reported is complex as a result of overlapping legislation. If in doubt, 

refer to the Ombudsman’s Guidelines, the Ombudsman’s Office or the 

Legal Policy Branch.  

 

5.3 A member of the public or employee of another organization may 

report an allegation of abuse or neglect or other reportable conduct to a 

Legal Aid NSW employee or to the Human Resources Manager. 

Where other employees deal with inquiries about matters which appear 

to involve allegations of reportable conduct, they should advise the 

person to make a complaint to the Human Resources Manager, or 

where it is appropriate to do so to take the details themselves and 

report them to the Human Resources Manager. 

 

5.4 When an initiating employee or member of the public reports his/ her 

concerns to the Human Resources Manager, the HRM must as soon 

as practicable report the matter to the CEO or the person delegated by 

the CEO to investigate reportable conduct. The CEO, where 

appropriate in consultation with the Child Safety Officer1 in the area 

where the employee subject to the allegation works, is to conduct an 

initial risk assessment to identify and minimise any risks to: 

• the child(ren) who are the subject of the allegation 

• other children with whom the employee may have contact 

• the employee against whom the allegation has been made 

• the employing agency, and 

• the proper investigation of the allegation. 

                                            
1  The role of Child Safety Officers is described in Legal Aid NSW Child Protection 

Policy: Responding to Allegations of Child Abuse or Neglect and Risks of Harm 
Involving People who are not Employed by Legal Aid NSW
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As there may be limited information on which to base the initial risk 

assessment it should be reviewed as further information is obtained. 

For information on the risk assessment see the Ombudsman’s Child 

protection fact sheet No 09: Risk management following an allegation 

against an employee.  

If as a result of the initial risk assessment (or further risk assessment 

when more information is available) the CEO has reasonable grounds 

to suspect that a child or young person is at risk of significant harm 

he/she is to direct that  a risk of significant harm report is to be made to 

Community Services. At the same time the CEO should consider 

whether any further action should be taken to minimise any further risk, 

for instance by suspending or relocating the employee within Legal Aid 

NSW. If there is a credible risk of harm that is associated with the 

suspected commission of a criminal offence the CEO should also notify 

the NSW Police. 

5.5 The CEO is then to determine whether the allegation is a reportable 

allegation to be notified to the Ombudsman or is exempt from 

notification. If on its face the allegation refers to reportable conduct or a 

reportable conviction the CEO is to ensure that Part A of the 

Notification Form at Part 6 of the Ombudsman’s Guidelines is 

completed and couriered or hand delivered as soon as practicable or at 

least within 30 days to: 

The Child Protection Team,  

NSW Ombudsman 

Level 24, 580 George Street Sydney 

 

5.6 The Human Resources Manager then determines the resources and 

further actions that are necessary to investigate the allegation or 

conviction and makes recommendations to the CEO on the conduct of 

the investigation. If a risk of significant harm report has been made or 

there is evidence to suggest that an offence has been committed, the 

Human Resources Manager should consult with Community Services 
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or NSW Police to determine what safeguards should be incorporated 

into the investigation.  

 

5.7 The investigation is to be conducted in accordance with the principles 

outlined in the Procedural Guidelines for Dealing with Misconduct as a 

Disciplinary Matter and the Taking of Disciplinary Action (Appendix 9-1 

Public Sector Personnel Handbook), either by a competent employee 

of Legal Aid NSW or by an external investigator engaged for this 

purpose. In view of the limited number of people employed by Legal 

Aid NSW and limited resources, it will generally be appropriate to 

consider engaging a competent external investigator who does not 

know the employee concerned.  

Once the CEO has determined the form that an investigation should 

take, they should to write to the person conducting the investigation 

outlining the allegations he/she is to investigate and report on. The 

investigator is to be provided with a copy of the Ombudsman’s 

Guidelines, Child protection in the workplace: Responding to 

allegations against employees, 3rd Edn 2004: and is to follow the 

procedures laid down in Chapter 5 of these Guidelines. 

The investigation is to be by way of a fact finding exercise to determine 

whether the reportable conduct is more likely to have happened than 

not. An investigation of reportable conduct under the Ombudsman’s 

Act is not the same process as a disciplinary or remedial process 

conducted under Paragraphs 9 and 10 of the Procedural Guidelines for 

Dealing with Misconduct as a Disciplinary Matter and the Taking of 

Disciplinary Action (Appendix 9-1 Public Sector Personnel Handbook). 

However, the outcome of an investigation of reportable conduct may 

lead to a decision to commence a disciplinary process or remedial 

process. 

If a risk of significant harm report has been made to Community 

Services or information about a possible offence has been advised to 

Police, the person conducting the investigation must be advised of that 
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fact and will liaise with Community Services and NSW Police to ensure 

that: 

• responsibilities of respective investigators are clearly 

understood,  

• relevant information is shared where practicable, and 

• any concurrent investigation is not compromised in the course of 

the Legal Aid NSW investigation. 

If the person against whom allegations are made has resigned before 

the conduct was reported or before an investigation can completed the 

investigation should nevertheless continue and arrive at such findings 

as can be made, if necessary without the assistance of the employee 

concerned. 

For more information on planning and conducting an investigation see 

the Ombudsman’s Child protection fact sheet No 04: Planning and 

conducting an investigation. 

 

5.8  Once the investigation has completed the findings of the investigator 

are to be made in writing to the CEO together with any 

recommendations.  The CEO will determine what action is to be taken 

as a result of the findings.  

 If the employee remains in employment the CEO must determine 

whether the findings support that the matter should be dealt with by 

way of a disciplinary process or remedial process in accordance with 

Procedural Guidelines for Dealing with Misconduct as a Disciplinary 

Matter and the Taking of Disciplinary Action (Appendix 9-1 Public 

Sector Personnel Handbook).. At this stage it will often be appropriate 

to review the initial risk assessment and consider whether to take any 

action based on a continuing risk to a child or young person that was 

not taken when the initial risk assessment was made (paragraph 4.4).  
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5.9 On completion of the investigation, the CEO will complete Part B of the 

Ombudsman’s Notification Form and deliver it by safe hand to the Child 

Protection Unit at the Ombudsman’s Office (see paragraph 4.5).  

The CEO may write to the parents or carers, to the child and the 

complainant, if appropriate, informing them of the outcome of the 

investigation. The letter(s) should take account of the privacy rights of 

the employee who is the subject of the allegation. The letter(s) could 

include an offer to discuss the matter, if appropriate. 

The CEO will write to the employee stating the outcome of the 

investigation and the action he/she intends to take. This letter could 

include an offer to discuss the matter, as appropriate. 

5.10 If the investigation finds  

• that reportable conduct within the meaning of the CCYP Act or an 

act of violence committed in the presence of a child has occurred, 

or 

• that there is evidence that such conduct has occurred, but the 

finding is inconclusive, or the investigation has been unable to 

reach a firm conclusion because the employee has resigned   

The CEO will determine whether the reportable conduct or act of 

violence is a category one or category two matter. For information on 

the difference between category one and two matters see NSW 

Commission for Children and Young People, Working with Children 

Check, Employer Guidelines Chapter 4 “Relevant employment 

proceedings”. Category one matters trigger an estimate of risk when 

the person undergoes employment screening for child-related 

employment. A category two matter will only be assessed if an 

estimate of risk has been triggered by other matters.  

5.11 The Human Resources Manager will prepare a Relevant Employment 

Proceedings Notification Form and submit it the CCYP within one 

month of completing the investigation.  
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 The Human Resources manner will also prepare a Relevant Employee 

Proceedings Employee Notification Letter notifying the employee that a 

relevant employment proceeding about them has been sent to the 

CCYP. This provides the employee with the opportunity to exercise 

rights to access and seek correction of documents that relate to the 

investigation. 

5.12 Following completion of the matter the CEO may direct the investigator 

or another employee to review the way in which the allegations or 

concerns about risks of harm were managed and recommend any 

action that should be taken to amend this policy, other policies of Legal 

Aid NSW relating to child protection or the conduct of employees, or 

practices within Legal Aid NSW.   

 

6 OTHER MATTERS 

6.1 Recording allegations and action taken 
It is extremely important that each stage of the reporting and investigation 

process is thoroughly documented. These records may be crucial to the way 

in which allegations are investigated and followed up whether or not 

allegations are sustained or acted on. In particular records should be 

maintained of the following. 

• by an initiating employee recording the details of an allegation made or 

conduct observed, the name of the informer, the identity of the parties, 

the nature of the allegation, the time it was made and when it was 

reported to the Human Resources Manager or other officer; 

• by the Human Resources Manager recording the receipt of the 

allegations or other information and the steps taken in response;  

• by a Child Safety Officer or other officer who is consulted by the 

initiating employee, a member of the public, the Human Resources 

Manager or the CEO for the purpose of assessing an allegation or risk 

of harm; 
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• by the CEO when determining the action to be taken in response to 

any risks that may be disclosed by the allegation, the course of the 

investigation, what action should be taken as a result of the 

investigation; 

• by the person conducting an investigation, recording the evidence that 

supports or argues against the alleged conduct having happened.  

Records in relation to allegations and reportable conduct are to be maintained 

and disposed of in accordance with the State Records Authority’s General 

Retention and Disposal Authority - Personnel Records (GDA 12). 

For more information on record keeping, see the Ombudsman’s Child 

protection fact sheet No 01: Keeping records. 

 

6.2 Confidentiality 
Allegations of child abuse or reportable conduct can have serious effects on 

the employees they are made against and on the ability of Legal Aid NSW to 

continue to provide services to affected clients. There is legal protection 

against disclosing the identities of people that make risk of significant harm 

reports.  Fair and complete resolution of allegations can be put at risk if 

evidence is leaked or the evidence of children and other witnesses can be 

contaminated. It is important as far as possible that only those directly 

involved in reporting, assessing and responding to allegations are aware of 

the process. All records made for the purpose of recording the making of or 

responding to allegations or reportable conduct must be stored securely by 

the person making them. All employees that become aware of allegations 

relating to reportable conduct should exercise confidentiality in relation to 

what they know. 

 

6.3 Conflict of Interest 
Investigation and follow-up of allegations and reports must be seen to be fair 

and unbiased. The perception of fairness could be compromised if people 

involved in responding to allegations at any stage are seen to be too closely 
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associated with the employee against whom allegations are made or seen to 

have an interest which may be contrary to the possible outcome of an 

investigation.  

For the purpose of the Ombudsman’s Act, the CEO is considered an 

employee of Legal Aid NSW. If an allegation relates to conduct of the CEO 

the Human Resources Manager is to contact the Assistant Director General, 

Public Employment Office, Department of Premier and Cabinet who will 

exercise, or nominate another person to exercise, the functions and 

responsibilities of the CEO under this policy. 

For more information see the Ombudsman’s Child protection fact sheet No 

07: Recognising and managing conflict of interests. 

 

6.4 Informing people against whom allegation have been 
made 
Once an investigation has commenced, the CEO is to write to the employee 

concerned informing them of the nature of the allegations and the person 

appointed to conduct the investigation. The timing of this letter may depend 

on the circumstances of the allegation.  It will generally be inappropriate to 

inform the employee concerned before an investigation commences, unless 

this is necessary to explain action to reduce a risk that affects them. However 

notification should not be delayed so as to  

• affect the ability of the employee concerned to make representations 

about the nature of the allegations or the person appointed to 

investigate them,  

• to deny the employee procedural fairness in the way the investigation 

is conducted, or 

• to prevent the employee from receiving adequate support in relation to 

the allegations made against them. 

Employees who are the subject of relevant employment proceedings under 

the CCYP Act are entitled to access “any documents of an agency containing 
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information about those proceedings” under the Freedom of Information Act 

1989 and to apply to have such documents amended.  

Applications for access to documents are to be dealt with free of charge.  

Although this right creates an assumption that the information reported to the 

CCYP will be disclosed along with other documents explaining how the finding 

that the matter was a relevant employment proceeding was reached, it does 

not prevent relevant exceptions in Schedule 1 of the Freedom of Information 

Act being used to restrict access to some documents or parts of documents. 

 

6.5 Risk of significant harm report Community Services 
It has been necessary in this policy to focus on the way we respond to 

conduct of employees. We also need to bear in mind what other steps may be 

necessary to safeguard the welfare of children. At each stage in the process 

described in part 5 it may be necessary to consider whether to make a risk of 

significant harm report to Community Services because you reasonably 

believe a child or young person is at risk of being neglected or physically, 

sexually or emotionally abused. Unlike staff of some other organisations, 

Legal Aid NSW employees are not mandatory reporters with legal obligations 

to report risks of significant harm to Community Services.  However any 

person who makes a risk of significant harm report on reasonable grounds is 

legally protected and their identity cannot be disclosed except in rare 

circumstances. 

A risk of significant harm report can be made by sending a fax to Community 

Services or ringing the Community Services Child Protection Helpline (Tel: 

132 111). The Helpline can also advise you whether a matter that concerns 

you amounts to a risk of significant harm. For further information see the 

Legal Aid NSW Child Protection Policy: Responding to Allegations of Child 

Abuse or Neglect and Risks of Harm Involving People who are not Employed 

by Legal Aid NSW. 
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7 Policy review 
 
The Legal Policy Branch of the Strategic Planning and Policy Division is 

responsible for reviewing this policy. The policy will be reviewed on a regular 

basis. The review will take into account any recommendations made under 

paragraph 5.12 as well as any legal or policy changes affecting Legal Aid 

NSW’s obligation as outlined in Parts 2 and 3. 

If you have any questions or comments, on this draft please contact the Legal 

Policy Branch on 9219 5034 or Human Resources Manager on 9219 5893. 
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