
3 NOV 2010 

Ms Penny Musgrave 
Director 
Criminal Law Review 
NSW Attorney General's Department 
GPO Box 6 
SYDNEY NSW 2001 

Dear Ms Musgrave 

Crimes (Sentencing Procedure) Amendment Bill 2010 

Thank you for the invitation to comment on the draft Crimes (Sentencing Procedure) 
Amendment Bi/12010. Legal Aid NSW supports the proposed amendments contained 
in Schedule 1.1 [1 ], 1.2 [3], 1.2 [4] and [5] and Schedule 2 but has concerns in 
relation to some of the other proposals. 

Schedule 1.2 [11 circumstances of the plea 

Legal Aid NSW supports this amendment because it recognises that the capacity of 
an accused to offer an early plea is often limited by factors out of his or her control. 
However, we are concerned that the new provision will operate to further complicate 
the sentencing process; for example, by requiring solicitors to make affidavits and 
give evidence in court in relation to without prejudice plea negotiations. We note that 
the Sentencing Council stated in its report: 

Preserving confidentiality of without prejudice disclosures would appear to be 
protected by the general law, and by professional ethics, and would not seem to 
warrant legislative prescription unless there was evidence of its abuse. 

Nevertheless, for clarity, we would like to see this protection specified in the 
legislation. 

Schedule 1.2 [71 prohibited persons 

Legal Aid NSW opposes this amendment because it removes in every matter the 
discretion of the court to take into account the effect of a prohibition order when 
determining sentence. The effect of a prohibition order can be very onerous and 
while a discount is not always appropriate, there are some cases where the specific 
circumstances make it appropriate. Inserting this new provision would prevent the 
court from exercising its discretion in such cases. 

Schedule 1.2 [91 procedural errors 

While Legal Aid NSW supports the rationale behind this proposed amendment, we 
are not convinced that it achieves its aim. 

The Sentencing Council Report indicates that the intention of its recommendation is 
to avoid appeals relating to Form 1 procedural errors: 
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-for example, where the wrong offence is nominated as the principal offence to 
which the Form 1 matters attach, or where Form 1 matters are taken into account on 
two offences. 

The Council also notes that it is not its intention to "exclude appeal where the error 
resulted in a sentence that was either manifestly lenient or excessive." 

The proposed amendment provides that a failure to comply with the requirements of 
s 32 of the Act "does not invalidate any sentence imposed by the court for the 
principal offence." It does not provide a mechanism to fix the procedural error, but 
rather provides that the sentence handed down is valid despite the error. This rule 
appears to apply even if the compliance failure has resulted in a sentence that is 
manifestly lenient or excessive. 

The clause should be redrafted to provide that where a procedural error has 
occurred, the sentence may be adjusted without recourse to appeal, except where 
the error has resulted in a sentence that is either manifestly lenient or excessive. 

Schedule 1.2 [101 consultation with victim during charge negotiation 

Legal Aid NSW opposes this proposed amendment on two grounds. Firstly, the 
pressure on the ODPP and Legal Aid NSW to meet court timetables is significant. 
Given that the ODPP already consults with victims as required by its Prosecution 
Guidelines, additional obligations would place further unnecessary strain on a 
strained system. 

Secondly, prescribing these obligations increases the risk that the views of victims 
will be given too much weight in the judicial process. While it is proper that victims 
are consulted during charge negotiation, it is ultimately the role of the prosecutor to 
make an independent and dispassionate decision about what charges should be laid. 

Conclusion 

Thank you again for the opportunity to make these submissions. If you wish to 
discuss any aspect of this submission please contact Erin Gough on 9219 5859 or via 
email at Erin.Gough@legalaid.nsw.gov.au. 

ours sincerely 

Alan Kirkland 
Chief Executive Officer 
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