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Mr Laurie Glanfield AM 
Director General 
Department of Attorney General & Justice 
GPO Box 6 
Sydney NSW 2001 
 

 

25 November 2011 

 

Dear Mr Glanfield 

I refer to the letter from the Director General dated 28 October 2011, inviting 
comments on the proposed amendment of s 281B of the Criminal Procedure 
Act 1986 to extend the meaning of 'sensitive evidence' to include obscene or 
indecent audio recordings as evidence that can be withheld from the accused. 
Currently only images of this nature can be withheld. 

More specifically, comments are sought regarding whether to limit such 
evidence to recordings made during the commission of the offence or to 
include recordings made during the investigation, and whether there should 
be a threshold before such material is withheld from the accused. 
 
The amendment is aimed at preventing the accused from gaining 'secondary 
gratification' from the material and to reduce the likelihood of the material 
being circulated in the community. 
 
Legal Aid NSW agrees with the proposal to the extent that it is confined to 
indecent or obscene audio recordings of the commission of the offence only. 
 
Legal Aid NSW is of the view that an audio recording made during an 
investigation should be part of the brief served.  Audio recordings of witness 
statements, whether they contain indecent or obscene detail or not, should 
not be withheld from the accused if the material is relied upon by the 
prosecution to establish their case. 
 
In relation to the conduct of appeals in the Court of Criminal Appeal, our  
in-house practice has observed that the Office of the Director of Public 
Prosecutions (ODPP) is reluctant to provide the defence with a copy of the 
complainant's Joint Investigation Response Team (JIRT) interview. We 
understand the basis for this reluctance is that the ODPP views this to be 
'sensitive evidence', relying on the provisions of s 281C and s 281D(4).  In our 
view, this is a misinterpretation of those provisions.  Legal Aid NSW solicitors 
acting for the accused are not provided with a copy of this evidence and need 
to attend ODPP offices for viewing.  Occasionally a copy can be obtained 
from the lower court file but often it has not been served in those proceedings.  
This situation is causing difficulty in preparing for proceedings, and 
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unrepresented defendants and appellants will have even greater difficulty if 
audio recordings of witness statements are also withheld. 
 
 
Legal Aid NSW is also of the view that if the protection is extended to include 
audio material produced in the course of investigation, it should not include 
audio recordings of a complainant's evidence or triple-0 calls.  If this was the 
case, it would affect the ability of Legal Aid NSW solicitors to prepare for an 
appeal following a retrial, as the ODPP might withhold a copy of the 
complainant's evidence from the first trial, where it was given via an audio 
recording, on the basis that it is sensitive evidence.  The task of assessing the 
merit of the matter would be problematic if the evidence of the chief 
prosecution witness was not available for assessment and comparison with 
earlier statements. 
 
For these reasons it is submitted that an extension of s 281B of the Criminal 
Procedure Act be limited to an obscene or indecent audio recording of the 
commission of the offence only. 
 
Thank you for the opportunity to provide comments on the proposed 
amendment.  Should you have any queries in relation to any aspect of this 
submission, please contact Madeleine Schneider, Solicitor in Charge, 
Indictable Appeals, at Madeleine.Schneider@legalaid.nsw.gov.au  or Joshua 
Kulawiec, Solicitor, Legal & Policy Branch at 
Joshua.Kulawiec@legalaid.nsw.gov.au. 
 
 
 
Yours faithfully 
 
 
 
 
Richard Funston 
Acting Chief Executive Officer  
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