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The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to 
provide legal assistance, with a particular focus on the ne€1-ds of people who are 
economically or socially disadvantaged. Legal Aid NSW provides information, 
community legal education, advice, minor assistance and representation, through a 
large in-house legal practice and private practitioners. Legal Aid NSW also funds a 
number of services provided by non-government organisations, including 36 
community legal centres and 28 women's domestic violence court advocacy 
services. 

Legal Aid NSW has significant expertise in the area of consumer credit law. 

National Legal Aid and Legal Aid Commissions have been strong advocates for the 
implementation of unfair terms in insurance contracts legislation for some 
considerable time. 1 

Legal Aid NSW strongly endorses the submission of Consumer Action Law Centre 
(CALC) dated 20 February 2012 in response to the Consultation Paper on Unfair 
terms in Insurance Contracts. 

Legal Aid NSW agrees with CALC's response to Part 1 of the Consultation Paper, 
and supports Option C, which would extend the operation of unfair contracts terms 
provisions in the ASIC Act to insurance contracts, as a basis for providing the 
optimum policy response to the development of unfair terms laws in this area. 

' 

Legal Aid NSW makes the following brief additional comments in response to Part 2 
in respect of: 

• 'Main subject matter' discussion 

• Net benefit of implementing unfair terms provisions 

1 National Legal Aid Submission to Unfair Terms In Insurance Contracts, 2010; NLA 
Submission to Senate Economics Legislation Committee, Trade Practices Amendment 
(Australian Consumer Law) Bill 2009, NLA, August 2009; Submission to Senate Economics 
Legislation Committee, Trade Practices Amendment (Australian Consumer Law) Bill 2009, 
CALC, July 2009, Submission to Senate Economics Legislation Committee, Trade Practices 
Amendment (Australian Consumer Law) Bill 2009, Insurance Law Service, August 2009 
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• Practical concerns regarding i~plementation 

Main subject matter 

Legal Aid NSW would be concerned to see the use of the 'main subject matter' 
provisions as a basis for providing a carve-out for key aspects of insurance contracts, 
including crucially, exclusion clauses. 

Legal Aid NSW is of the view that the concept of main subject matter has been 
unnecessarily confused with the notion of scope of cover. This has led to 
misconstrued discussion as to whether to artificially broaden the notion of main 
subject matter in insurance contracts, beyond the ordinary common law meaning of 
this concept. 

The effect of this type of discussion is that an artificially broad definition of main 
subject matter would create legal uncertainty and lead to perverse results including 
'quarantining' key aspects of standard form contracts, such as exclusions, from 
review. 

The common law has traditionally defined the main subject matter of an insurance 
contract in quite narrow and precise terms. The essence of an insurance bargain 
the main subject matter - is where one person agrees in return for money to pay 
another person a sum of money on the happening of a specified event;2 for example, 
the purchase of a comprehensive motor vehicle policy by a consumer for a specified 
sum. 

Quite rightly, the main subject matter exception is off limits in terms of the power in 
the ASIC Act to review for unfairness. Parties to a bargain should be held to the 
essence of what has been agreed upon at a particular price. In insurance, the 
essence of this bargain - that a consumer has purchased, (usually over the phone) a 
comprehensive motor vehicle insurance for $x - is understood by both parties and 
should be binding on both parties. 

However, this is a very different concept to the broader concept in insurance of scope 
of cover. The notion of scope of cover (which might be defined as the sum effect of 
the insuring clause, the policy schedule, the definitions, conditions qualifying the 
scope of cover and exclusions limiting the insurer's liability) - is simply not the type of 
discussion that a consumer has over the phone with the insurer. Scope of cover 
comes within the remit of standard form documents, carefully written and prepared by 
insurers to bind both parties to the technical terms of the bargain, and provided after 
the contract has been ente~ed into over the phone. 

No consumer has any knowledge, when they purchase their insurance policy over 
the phone; of the precise details of the scope of cover of their insurance. They have 
not been advised over the phone of the exclusions or conditions which they will be 
bound to in writing. They have no clear understanding of when they will or will not be 
covered. Without the safety net of standard form insurance contracts being vetted 
prior to issue for compliance with unfair terms provisions, consumers are unfairly left 
vulnerable to poorly worded exclusions and conditions, as sometimes contained 
within the fine print of standard form documents. 

2 CCH Ltd, Australia & NZ Insurance Commentary (2010) at [1-160] 
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Concerns of ambiguity in drafting of exclusions clauses was presumably at the front 
of mind when the UK equivalent of ASIC, the Financial Services Authority (FSA), 
recently issued a specific warning to insurers in the drafting of exclusion clauses in 
relation to consequential loss (see Annexure A). FSA specifically stated: 

A term which excludes 'consequential loss' may be unfair under Regulation 
53 

. This is because a term that is so unclear and ambiguous that it leaves a 
consumer not knowing what they are covered for may, in our view, constitute 
'a significant imbalance in the parties' rights and obligations to the detriment 
of consumer. 4 

The FSA's analysis matches ongoing concerns with particular types of wording in 
insurance policies. Conditions and exclusions that are drafted in an unclear or 
ambiguous manner or that are open-ended or contradict key provisions which 
demonstrate cover (such as fault based exclusion in a non-fault comprehensive 
motor vehicle policy), are more likely to attract the attention of the legislation and the 
regulator. 

It is the view of Legal Aid NSW that exclusions and conditions can be clearly 
identified within the scope of the policy and can avoid uncertainty in the application of 
the law. The Financial Ombudsman Service and Courts have for some considerable 
time developed an expertise in reviewing conditions and exclusions as they relate to 
such provisions within the Insurance Contracts Act. 

An approach which places exclusions within the remit of 'main subject matter', and 
would therefore allow them to be carved out of unfair terms legislation, would lead to 
legal uncertainty, for the reasons outlined above. 

Net benefit of unfair terms protection 

Legal Aid NSW expects that most policies in major lines of insurance will not suffer 
any significant adverse effect from this legislation. Standard form policies written in a 
fair and transparent way, with exclusions or conditions that match up to their 
underwriting guidelines, will by all accounts suffer no detriment from unfair terms 
legislation implementation. 

Conversely, Legal Aid NSW expects this legislation to lead to a significant net benefit 
to the community by improving the quality of drafting standard form contracts in this 
country. 

It is important that in the cost-benefit analysis, this net benefit to the community is 
accounted for: it should presumably result in less confusion with consumers as to the 
limits of cover, less disputes over 'rubbery terms'5 and greater certainty for insurers 
as to their exposure on risk. An example of net benefit for industry arose in the 
context of the Queensland flood, when ambiguity around the particular wording of 
one flood policy created considerable concern about the level of exposure for that 
event. Legal Aid NSW is of the view that, in an unfair terms ~nvironment, this policy 
would not have entered the market place. Proper vetting would ensure that policies 
that do not meet standards of clarity and transparency would not make their way to 
the marketplace. 

3 Unfair Terms in Consumer Contracts Regulations 1999 
4 http://www.fsa.gov.uk/pubs/other/consequential_loss.pdf
5 As IOS succinctly put it in their concerns over travel policy terms in their 2006-07 Annual 
Report. 
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Legal Aid NSW ultimately expects that over time many insurers will come to 
appreciate the net benefit of this legislation, as it provides a considered and 
proportionate basis to lift the image of insurance in the marketplace to community 
standards of fairness. 

Practical concerns - UK experience - ASIC Regulatory Guidance 

The UK experience is also directly relevant from a practical perspective as it 
demonstrates that industry concerns on the adverse impact of unfair terms legislation 
on product markets are not substantiated by ·overseas experience. Suggestions that 
reinsurance and the market will be adversely affected by the operation of unfair terms 
legislation have not played out in the marketplace in the UK. 

The UK experience also accords with the manner in which we would expect ASIC to 
approach such matters. To the extent to which a Regulatory Guide could assist 
insurers and comfort their reinsurers as to the parameters of the operation of this 
legislation, Legal Aid NSW would welcome such measures. Regulatory Guidance 
could be provision on examples of poor drafting (see FSA press release at Annexure 
A) and identify particular areas of concern, for example, travel consumer credit 
insurance, where rejection rates are above industry average and there has been 
public scrutiny of such policies. ' 

Legal aid NSW welcomes the opportunity to provide these submissions. Should you 
require any further information, please contact David Coorey, Solicitor, Civil Law 
Division, Legal aid NSW, at david.coorey@legalaid.nsw.gov.au or by telephone on 
(02) 9219 5824. 
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Financial Services Authority 
FSA~ 

Statement on Using the words 'consequential loss' in general insurance contracts 
''l. 

We have considered tenns which use the phrase 'consequential loss' in general insurance 
contracts. These are tenns commonly used to exclude finns' liability for loss that is remote or 
indirectly caused by the insured event. Here we set out why we believe that reference to 
'consequential loss' in a standard consumer contract is not plain and intelligible and why 
some of these terms may, therefore, be unfair. 

Concerns about plainness and intelligibility 

Under the Unfair Tenns in Consumer Contracts Regulations 1999 (the 'Regulations) firms 
must ensure that they express any written tenn of a standard-form consumer contract in plain, 
intelligible language. In our view, a tenn which excludes 'consequential loss' is not written in 
plain, intelligible language, as it refers to an expression that has a legal meaning. We do not 
believe that the average consumer would understand the tenninology, and therefore what they 
are not covered for under the policy. 

The· Office of Fair Trading (OFT), the primary enforcer of the Regulations, has indicated 
similar concerns regarding the use of the tenn 'consequential loss' in consumer contracts, 
Stating '... the technical meaning of "consequential loss" is unknown to most people'. I 
Furthennore, it has stated 'The OFT takes the view that contracts must be intelligible to 
ordinary consumers without legal advice. Therefore a drafting style which might be normal 
in a commercial contract is wholly inappropriate. This means using normal words in their 
normal sense, and avoiding jargon such as "consequential loss" and "time of the essence". 
Such phrases should preferably not be used at all, and certainly not without explanation'. 

2 

Concerns about fairness 

We think a term which excludes 'consequential loss' may be unfair under Regulation 5. This 
is because a term that is so unclear and ambiguous that it leaves the consumer not knowing 
what they are covered for may, in our view, constitute 'a significant imbalance in the parties' 
rights and obligations to the detriment of the consumer'.3 

The risk for firms 

1 OFT. Unfair Contract Terms Guidance. 2001. At 2.3.9. 

2 OFT. 'Unfaircont,ract terms bulletin 3~ March 1997. At 12.2. 

3 Regulation 5(1) Unfair Terms in Consumer Contracts Regulations 1999 
[httt)://ww.w.opsi.gov.uk/si/si 1999/19992083.htm] 
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The risk to firms of having terms in their consumer contracts which do not comply with the 
Regulations does not stop with us taking a view that the term may not be in plain· and 
intelligible language or may be unfair. 

If a court deemed that a term was not written in plain and intelligible language, the tenn 
would be construed, by the court, in favour of the consumer. 4 This might result in the finn 
being liable to make payments for loss it had sought to exclude. 

If a court deemed the 'consequential loss' exclusion unfair, it would not be binding on the 
consumer; similarly, the firm may be liable to make payments for loss it had sought to 
exclude. · · 

Next steps for firms 

We expect firms to comply with the Regulations. This includes ensuring that their terms are 
plain and intelligible, so those consumers to whom they are targeting their products can 
understand what they are and are not covered for under the policy. To help you, we have 
provided some examples of terms that we think are written in more plain and intelligible 
language and are less likely to be regarded as unfair (see below). 

We encourage firms to consider the undertakings we publish or court decisions, when 
reviewing their terms and conditions. 5 Firms should regularly assess whether their terms and 
conditions in standard-form consumer contracts meet the standards of fairness set out in the 
Regulations and consider what steps they need to take to comply with them. 

Examples 

We have set out below examples of terms which exclude 'consequential loss' without using 
that particular terminology. Please note that these are illustrative only and are not directive or 
prescriptive. Finns should ensure that these examples are considered appropriately, in line 
with the wording of their own policies. We are keen that finns do not seek to specifically 
exclude losses that are directly associated with the incident that caused the consumer to 
claim.. · 

'We will only pay costs which are incurred as a direct consequence of the event which led to 
the claim you are making under this policy' . 

. 'We will not pay for any indirect losses, which result from the incident that caused you to 
claim. For example replacing locks if you lose your keys'. 

'We will not pay for any losses that are not directly associated with the incident that caused 
you to claim. For example, loss of earnings due to being unable to return to work following 

4 Regulation 7(l) Unfair Terms in Consumer Contracts Regulations 1999 

[http://www.opsi.gov.uk/si/si 1999/19992083.htm] 


5 Unfair Contracts Terms Regulatory Guide 1.5.1(3) 

Ih!!.12ilfsahandb9ok.info/FSA/html/handbook/UNFCOG/!.ill. 
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injury or illness happening while on a trip or the cost of replacing locks in the event that keys 
are lost while on a trip'. 

'We will not pay for any losses which are not directly covered by the terms and conditions of 
this policy. Examples of losses we will not pay for include loss of earnings due to being 
unable to return to work following illness or injury happening while on a trip'.. 

'We will not pay for any losses that are not directly associated with the incident that caused 
you to claim, unless expressly stated in this Policy;. 

'You are not covered for any other costs that are indirectly caused by the event which led to 
your claim; unless specifically stated in this Policy'. 
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