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About Legal Aid NSW 

The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 

statutory body established under the Legal Aid Commission Act 1979 (NSW) to provide legal 

assistance, with a particular focus on the needs of people who are economically or socially 

disadvantaged.  

Legal Aid NSW provides information, community legal education, advice, minor assistance 

and representation, through a large in-house legal practice and private practitioners. Legal 

Aid NSW also funds a number of services provided by non-government organisations, 

including 36 community legal centres and 28 women's domestic violence court advocacy 

services. 

The Mental Health Advocacy Services (MHAS) is a speciality service of Legal Aid NSW. The 

MHAS provides information, advice and representation for people who appear before the 

Mental Health Review Tribunal (MHRT) under the Mental Health Act 2007, the Mental Health 

(Forensic Provisions) Act 1990 and the NSW Trustee and Guardian Act 2009. 

Ten in-house MHAS solicitors represent clients in 20 mental health facilities in metropolitan 

Sydney and Legal Aid NSW regional solicitors provide representation in regional hospitals. 

The MHAS also coordinates private lawyers providing duty and other representation before 

the MHRT throughout Sydney and greater New South Wales.  

In the 2010-11 financial year 11,000 duty services were provided through the MHAS. 30 per 

cent of these were provided by the in-house practice and the balance assigned to private 

lawyers. In addition to representation MHAS in-house lawyers provided 1,303 advice 

sessions. 

Legal Aid NSW welcomes the opportunity draw on this experience so as to provide 

preliminary comments in respect of the matters to be considered as part of the statutory 

review of the Mental Health Act 2007 (NSW) (the Act). 

It is understood that the NSW Ministry of Health expects to release a number of discussion 

papers later in the year as part of the statutory review of the Act (the Review). Legal Aid 

NSW looks forward to the opportunity to comment on the issues raised in these papers. 

For further discussion of any of the issues raised in this paper, please contact Rob Wheeler, 

Solicitor-in-charge, Mental Health Advocacy Service on 02 9745 4277 (or via email at 

rob.wheeler@legalaid.nsw.gov.au). 

 

mailto:rob.wheeler@legalaid.nsw.gov.au
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Legal Aid NSW recommends that the following matters be considered by the forthcoming 

Review of the Act. 

 

1. Timing of mental health inquiries. 

 

Legal Aid NSW notes that in June 2010 the MHRT took over the conduct of mental health 

inquiries from magistrates.  Although the requirement in the Act that patients be presented to 

an inquiry 'as soon as practicable' after admission did not change, the MHRT issued a 

direction to hospitals that this requirement meant after the patient had been detained for at 

least two weeks.  Legal Aid NSW notes that patients had previously been presented to an 

inquiry within three to ten days after admission. 

 

Legal Aid NSW suggests that the Review give consideration to the timing requirements of 

section 27 of the Act.  Specifically, Legal Aid NSW suggests that the Review give 

consideration to section 27 being amended to the effect that the mental health inquiry is to 

take place as soon as practicable and within fourteen days after admission unless the 

physical condition of the patient makes compliance with this time frame impractical.  

 

2. Review of medication. 

 

Legal Aid NSW notes that medication is an important issue for mental health patients.  The 

effects of medication can extend to both general health and daily functioning as well as the 

symptoms of mental illness.  Legal Aid NSW suggests that the Review give consideration to 

inserting a provision in the Act empowering patients to apply to the MHRT for a review or 

change in medication.   

 

Legal Aid NSW also suggests that the Review consider the provision of a right of access to a 

second opinion from a psychiatrist outside the hospital in relation to appropriate or 

alternative medication. 

 

3. Timeliness of provision of reports 

 

Legal Aid NSW is concerned that hospitals often do not provide reports for mental health 

inquiries, and other reviews, until the day of the review. It is noted that reports are often 

provided to the MHRT, and the patient's legal representative, as the hearing begins.  

 

Legal Aid NSW suggests that the Review consider the timeliness of provision of reports 

including whether it is feasible to legislate that reports be prepared at least 24 hours before a 

matter is to be considered by the MHRT. 
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4. Breach of procedural requirements 

 

Legal Aid NSW notes that there is currently no sanction for breaches of procedural 

requirements of the Act.  Section 27, for example, requires that the first examination takes 

place within 12 hours of the patient arriving at a facility, and the second examination take 

place as soon as possible thereafter.  However, the failure of the hospital to comply with 

these provisions appears to have no consequences for the facility and may lead to the 

mental health inquiry being adjourned, depriving the patient of the possibility of discharge at 

that time.  

 

Legal Aid NSW suggests that the Review give consideration to ensuring that the procedural 

requirements of the Act are met.  

 

5. The role of primary carers. 

 

Legal Aid NSW suggests that the provisions relating to primary carers are examined by the 

Review so as to ensure that they are working in the best interests of patients and their 

families.  It is suggested that this component of the Review could encompass clarifying the 

role of primary carers in initiating an assessment which may lead to an involuntary 

admission, and clarifying the provision of information to them while the patient is on a 

community treatment order. 

 

6. Financial management orders 

 

The provisions enabling the MHRT to make and revoke Financial Management Orders are 

contained in the NSW Trustee and Guardian Act 2009, rather than the Act. Legal Aid NSW 

suggests that those provisions be considered in the Review as they are an integral part of 

the MHRT processes when dealing with patients under the Act. 

 

Legal Aid NSW notes that the MHRT is empowered to make financial management orders in 

respect of patients in mental health facilities, but is only able to appoint the NSW Trustee 

and Guardian as financial manager.  It is suggested that the Review consider the possibility 

that a full Tribunal panel be empowered to appoint private managers, as is the case with the 

Guardianship Tribunal.  

 

Legal Aid NSW notes that, while the MHRT is able to revoke its orders, it is only empowered 

to do this after the person has ceased to be a patient, and only if it is satisfied that the 

protected person is capable of managing their own affairs. It is suggested that current 

necessary limbs of the revocation process are considered by the Review.  Specifically, Legal 

Aid NSW suggests that the requirement that the person is no longer a patient be considered, 

and that the MHRT be empowered to revoke an order, even if it considers the person to 

remain incapable, if satisfied that it is in the person's best interests to do so. 
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Legal Aid NSW notes that the MHRT has no jurisdiction to revoke orders it has made in 

relation to forensic patients, even after they have ceased to be so.  This is because the 

power to revoke orders in section 88 relates to 'patients' who are defined as people admitted 

to a mental health facility in accordance with the Act and does not include people admitted 

pursuant to the Mental Health (Forensic Provisions) Act 1990.  The effect of this is that a 

Supreme Court Application is necessary to revoke these orders.  Legal Aid NSW consider 

this to be unintended and unnecessarily complex and suggest that this process is 

considered as part of the Review. 

 

7. Electro-convulsive therapy (ECT) 

 

Legal Aid NSW notes that some MHAS clients have raised objections to the use of ECT and 

expressed a wish to make advance directives, when they are well, that would effectively 

prohibit the use of ECT when ill.   

 

Legal Aid NSW suggests that the Review canvass such an option, and explore the 

safeguards that would be needed to ensure that patients are informed about the current 

knowledge about the advantages and risks of ECT. 

 

8. Interstate transfers 

 

Legal Aid NSW notes that the Act allows for the transfer of patients (including patients on 

Community Treatment Orders) between States. Legal Aid NSW experience suggests that 

this process is hampered, in some cases, by the lack of formal agreements between NSW 

and some States regarding the transfer of patients.  Legal Aid NSW suggests that the 

Review examines the provisions relating to interstate transfers with a view to simplifying the 

transfer process.  

 

9. Information on patient's rights (schedule 3) 

 

Legal Aid NSW notes that section 74 of the Act provides that information about patients' 

rights be provided as soon as practicable both by way of an oral explanation and in the 

written form prescribed in Schedule 3, and that the statement be provided 'as soon as 

practicable' and no later than 24 hours before the patient's mental health inquiry.  The Act 

also provides that the statement be explained in another language if the patient is not 

proficient in English. 

 

Legal Aid NSW considers that the statement of rights contains important information and 

section 74 provides for some flexibility in the provision of the statement. However, Legal Aid 

NSW experience is that the written format (two pages of type) is long, formal and, as a 

result, inaccessible for some clients. Legal Aid NSW also notes that there is currently no 

provision for the statement of rights to be provided in alternative format for people with vision 

impairment or cognitive disability.   

 



Legal Aid Commission of NSW Submission  - 5 - 

Legal Aid NSW suggests that the Review considers the need for alternative formats of the 

statement of rights so as to accommodate cognitive problems which may be associated with 

mental illness, and other needs of patients with other disabilities in addition to their mental 

illness. 

 

10. Video links 

 

Legal Aid NSW suggests that the Review give consideration to providing patients with an 

entitlement to an adjournment to enable a face-to-face hearing where the patient does not 

believe they can adequately present their case using AVL technology. This should also apply 

where the patient has an adverse response to the technology.  

 

Legal Aid NSW accepts that this may need to have some limitations in relation to remote 

areas. Legal Aid NSW suggests it may still be more appropriate to conduct hearings by, for 

example, audio only in these areas where the patient has an adverse response to the use of 

AVL. 

 

11. Forensic patients 

 

Legal Aid NSW has, in the main, limited our preliminary comments to the Mental Health Act 

2007 and some reference to how this Act interacts with the NSW Trustee and Guardian Act 

2009.  It is suggested that it may be opportune to consider simultaneous review of the 

provisions of the Mental Health (Forensic Provisions) Act 1990 which relate to the review of 

forensic patients, at the same time as the Review of the Mental Health Act 2007.  Legal Aid 

NSW would be happy to make further suggestions regarding this if needs be. 

 

 


