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About Legal Aid NSW 

The Legal Aid Commission of New South Wales (Legal Aid NSW) is an independent 
statutory body established under the Legal Aid Commission Act 1979 (NSW) to provide legal 
assistance, with a particular focus on the needs of people who are economically and socially 
disadvantaged.  

Legal Aid NSW provides information, community legal education, advice, minor assistance 
and representation, through a large in-house legal practice and private practitioners.  Legal 
Aid NSW also funds a number of services provided by non-government organisations, 
including 36 community legal centres and 28 Women's Domestic Violence and court 
Advocacy Services.  

The Legal Aid NSW criminal law practice spans all criminal jurisdictions, including 
proceedings in Local Courts and Children's Courts, committals, indictable sentences and 
trials, and appeals as well as the Drug Court.  

Legal Aid NSW welcomes the opportunity to provide these submissions to the statutory 
review of Terrorism (Police Powers) Act 2002.  Should you require further information, 
please contact Jane Pritchard, Senior Project Officer at jane.pritchard@legalaid.nsw.gov.au 
or telephone (02) 9219 5079 or Annmarie Lumsden, Executive Director Strategic Planning 
Policy and Business Reporting at annmarie.lumsden@legalaid.nsw.gov.au or telephone (02) 
9219 6324. 
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INTRODUCTION 

Legal Aid NSW notes that the purpose of regular reviews of the Terrorism (Police Powers) 
Act 2002 (the Act) under section 36 is to determine whether the policy objectives of the Act 
remain valid and whether its terms remain appropriate for securing those objectives.   

As recommended in the report of the NSW Ombudsman’s Review of Part 2A and 3 of the 
Terrorism (Police Powers) Act 2002 released in August 2011 (the NSW Ombudsman’s 
Review), the statutory review will consider the issue that preventative detention powers have 
not been used, or seriously considered for use, since the commencement of the Act, and 
that counter-terrorism police officers have raised doubts about their workability.  

This submission addresses whether the special powers conferred on police officers to deal 
with imminent threats of terrorist acts or to respond to terrorist acts and, in particular, the 
ability to apply for preventative detention orders under Part 2A and covert search warrants 
under Part 3, are necessary to the task of ensuring the safety of the community and 
responding to, and investigating, terrorism. 

PREVENTATIVE DETENTION ORDERS (PART 2A) 

Necessity of the powers 

Legal Aid NSW notes recommendation 13 of the NSW Ombudsman's Review:1 

The next statutory review of the Act consider whether there is an ongoing need for 
the NSW Police Force to retain powers of preventative detention in light of the non-
use of those powers in the five years following their creation and the other powers 
available to the police to respond to and investigate terrorism. 

This recommendation follows a lengthy discussion of the broader concerns about the 
operational utility of preventative detention powers,2 including the advice of the Deputy 
Commissioners Specialist Operations, NSW Police that:  

The range of powers available to the NSW Police Force under Commonwealth and 
State legislation have proved sufficient in relation to counter terrorism criminal 
investigations undertaken in this jurisdiction.3 

Legal Aid NSW notes the comments in the NSW Ombudsman's Review following this 
discussion, in particular: 

In our view, the preceding discussion suggests that the preventative detention 
powers may not be needed by police in order to respond to the threat of terrorism in 
NSW.  As we have seen, the preventative detention powers have not been used, 
agreements with other agencies involved in preventative detention are yet to be 
finalised and there has been significant delay in finalising NSW Police Force SOPs 
and MoUs.  To date, the NSW Police Force has not made out a strong case for the 
retention of the powers.4 

                                            
1
 NSW Ombudsman Review of Parts 2A and 3 of the Terrorism (Police Powers) Act 2002, August 

2011 p 34. 
2
 ibid, paragraph 3.3.2, pp 29-33 

3
 ibid p 33 

4
 ibid, paragraph 3.3.3, pp 33-34 
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In addition, the NSW Ombudsman's Review notes the repeated view indicated by senior 
officers within the Counter Terrorism and Special Tactics Command that preventative 
detention powers may not be necessary to the task of ensuring the safety of the community 
and to respond to and investigate terrorism, specifically that: 

'whilst it is possible that the PDO powers may be utilized, it is not considered 
probable that it would be used.'5 

As there is no evidence or clear case that preventative detention powers are necessary, 
Legal Aid NSW is of the view that Part 2A of the Act should be repealed. 

Alternative investigative tools 

In addition, Legal Aid NSW opposes any suggestion of replacing the existing powers with an 
expanded detention after arrest (pre-charge detention) scheme for terrorism offences, based 
on the United Kingdom model.  There is no evidence to support an expanded detention after 
arrest, given the existing options available to Police to investigate and question suspects.  
As noted above, the Deputy Commissioners Specialist Operations, NSW Police has advised 
that current powers available to the NSW Police Force under Commonwealth and State 
legislation have proved sufficient in relation to counter terrorism criminal investigations 
undertaken in this jurisdiction.6   

Issues relating to operation of preventative detention powers 

Many of the issues discussed below have been raised in previous Legal Aid NSW 
submissions to the statutory review of the Act.  Additional issues raised are in support of 
specific recommendations in the NSW Ombudsman's Review. 

Length of detention 

Under section 26K(4) a preventative detention order can be made for 14 days, and multiple 
detention orders can be made. 

Legal Aid NSW is of the view that 14 days is excessive, compared to a maximum of 48 
hours under the Commonwealth scheme.  In addition, the effect of the provision could be 
long term detention without charge.  The Act should specify a maximum period of 
preventative detention. 

Access to evidence or other information of grounds on which orders sought  

Under the Act there is no requirement that the person who is subject to the application or 
order be given access to the application in its entirety or the information and evidence on 
which it is based.  Section 26ZB provides for the detainee to receive a copy of the 
preventative detention order, as soon as practicable after being taken into custody, which 
will contain a summary of the grounds on which the order is made, with the exception of 
information likely to prejudice national security. 

Legal Aid NSW submits that the rules of evidence should apply, except where police can 
satisfy the court that there are reasonable grounds for denying the detainee or their lawyer 
access to the information and evidence relied upon for the application.  If the rules of 

                                            
5
 ibid, p 33 

6
 ibid p 33 
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evidence cannot be preserved intact Legal Aid NSW recommends the Act be amended to 
ensure that: 

 a summary of grounds of the application is provided to a person who is the subject of 
a detention order hearing and/or their lawyer 

 Police need to apply to the Supreme Court to dispense with the requirement to 
provide a summary of the application for a hearing, if it is reasonable and appropriate 
in the circumstances 

 the person who is the subject of a hearing and/or their lawyer is provided with access 
to other evidence and information as the Supreme Court directs 

People subject to a preventative detention application or order and their lawyers need 
sufficient detail of the application order to oppose the application or apply for an order to be 
revoked.  

Monitoring of detainee-lawyer communications by police 

Legal Aid NSW is of the view that section 26ZI(1) of the Act, which provides that 
communication between a person under a preventative detention order and a lawyer can 
only take place if it is monitored by a police officer, is unnecessary and should be repealed.  

The monitoring of communications between a lawyer and a detained person undermines the 
lawyer-client relationship.  Maintaining communications is crucial to the client-lawyer 
relationship.  It enables the lawyer to establish a relationship of confidence and trust with the 
client, without which full and frank disclosure will be less likely.  Without full and frank 
disclosure, a lawyer cannot provide appropriate advice.  

A solicitor’s ethical duties include duties to the court and the community.  The NSW 
Solicitors’ Rules provide an exception to the rule of client legal privilege that requires a 
solicitor to divulge information obtained from a client if divulging that information would avoid 
the probable commission or concealment of a felony.  If law enforcement authorities have 
concerns that a particular lawyer is prepared to assist a detainee in hindering the 
investigation or committing an offence, the Act enables this to be dealt with by way of a 
prohibited contact order [Section 26N]. 

If, however, the government determines to maintain a legislative base for monitoring 
communications between a lawyer and a detained person, Legal Aid NSW would prefer an 
approach that restricts monitoring to those circumstances where the court considers it 
necessary.   

The Legal Aid NSW submission to the Ombudsman in 2007 recommended that section 26ZI 
be amended to include a threshold test, similar to that in place in the US legislation.  The 
threshold test should require the court to be satisfied that there is a high probability a 
detainee will use communication with his or her lawyer to facilitate acts of terrorism.  
Alternatively the test should at least require the court to be satisfied that there are 
reasonable grounds for believing that a detainee will use communications to facilitate further 
acts of terrorism. 

Detention generally 

Section 26X allows preventative detention orders to be served in a correctional centre.  In 
the NSW Ombudsman’s Review of Part 2A and 3 of the Terrorism (Police Powers) Act 2002 
released in September 2008 (the 2008 Review), the NSW Ombudsman expressed the 
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concern that detention in a correctional centre would involve detainees being held in similar 
circumstances to convicted offenders and subject to the highest security classification.  The 
security classification scheme outlined by Corrective Services NSW in the recent NSW 
Ombudsman’s Review confirms those concerns.  

In the 2008 Review the NSW Ombudsman urged the least restrictive form of detention that 
was practicable for detainees under 18 and it is difficult to see why this logic should not be 
extended to preventative detention detainees in general, subject to legitimate security 
concerns.  

Legal Aid NSW submits that the most restrictive forms of detention in a correctional centre 
involve an inappropriate element of punishment in response to an order that is intended to 
be precautionary in nature.  It would also impose additional obstacles to access by lawyers 
to detainees.  

Detention of young people 

The NSW Ombudsman's Review notes: 

It appears that under the security classification scheme outlined by Corrective 
Services NSW, any young person that is to be detained at a correctional facility 
under a preventative detention order would be detained in an adult correctional 
facility by default, for at least the initial seven days it would take for the young person 
to be classified7.  

However, a person under the age of 18 who is subject to a preventative detention order, can 
only be detained with adults in 'exceptional circumstances' [Section 26X(6)].  

As there is no guidance in the Act or the SOPs as to what may constitute ‘exceptional 
circumstances’, Legal Aid NSW supports the NSW Ombudsman's Review recommendations 
that:  

 the NSW Police Force and Corrective Services NSW seek legal advice as to whether 
detaining a young person within an adult correctional facility where such detainees 
are managed so they do not come into contact with adults is considered to be 
detention with persons who are 18 years or older as set out in s. 26X(6) 
[Recommendation 4] 

 the NSW Police Force and Corrective Services NSW clarify and resolve the 
circumstances in which any juvenile in preventative detention would be 
accommodated in an adult correctional facility, and that this is addressed in a 
Memorandum of Understanding between the NSW Police Force and Corrective 
Services NSW [Recommendation 5] 

 the NSW Police Force SOPs provide clear guidance on what would constitute 
‘exceptional circumstance’ [Recommendation 6] 

Releasing detainees under the age of 16 

Given the vulnerability of young people, Legal Aid NSW supports the recommendations of 
the NSW Ombudsman's Review that the NSW Police Force SOPs to provide guidance on 
what to do if reasonably satisfied that a detained person is under 16 years 

                                            
7
 ibid p 18 
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[Recommendation 3] and welcomes the advice of the Commissioner of Police that this 
recommendation will be implemented. 

Protection from unwanted media exposure 

Legal Aid NSW supports the NSW Ombudsman's Review recommendation 11: 

The NSW Police SOPs provide guidance to police about protecting detainees from 
unwanted publicity on their release. 

As noted in the 2008 Review, there was intense media interest in the terrorist related stories, 
as demonstrated in the Haneef matter.  Detainees have not been charged or convicted of a 
criminal offence and the information and evidence relied on for the preventative detention 
order may not have been made fully available to the detainee, as the normal rules of 
evidence do not apply.  Media exposure could have a detrimental effect on the detainee and 
their families.  

Legal Aid NSW agrees that media exposure is unfair and protections should be provided 
beyond the ’privacy measures normally afforded to any other person taken into police 
custody for any lawful reason’. In light of the extraordinary circumstances were a person can 
be detained without charge, measures should go further than providing the means for the 
detainee to cover their face. 

COVERT SEARCH WARRANTS (PART 3) 

Necessity of the powers 

Legal Aid NSW agrees with the comments made by the Legislation Review Committee of the 
Parliament of NSW in its report to Parliament on the Terrorism Legislation Amendment 
(Warrant) Bill 2005 that introduced the covert search warrant scheme.8  The absence of the 
requirement for notice of an intended search gives rise to significant potential for abuse.  In 
addition, the use of covert search warrants against those who may not be involved in 
terrorist acts is of particular concern.   

As a matter of principle, the covert search warrant scheme in the Act undermines the 
balance between the State's right to investigate and prosecute crime and the rights of 
individuals to carry out their proper business and lives without fear of intrusion by the State. 

As a matter of practice, there have been no applications for a covert search warrant made by 
the NSW Police Force since 2006, despite the fact that the NSW Police Force has been 
actively involved in counter-terrorism activities, such as the prevention of a threatened attack 
on the Holsworthy Army base in Sydney.9

  No application for a covert search warrant has 
been made by the NSW Crime Commission.10    

Legal Aid NSW is of the view that as there is no evidence or clear case that covert search 
warrant powers are necessary, and that Part 3 of the Act should be repealed.  

Issues relating to operation of covert search warrant powers 

                                            
8
 Parliament of NSW, Legislation Review Committee, Legislation Review Digest No 8 of 2005, 20 

June 2005. 
9
 NSW Ombudsman Review of Parts 2A and 3 of the Terrorism (Police Powers) Act 2002, August 

2011 p 42 
10

 ibid p39 
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Video recording of searches 

The 2008 Review recommendation 28 was: 

The legislation be amended to require covert searches to be recorded in their entirety 
on video, unless there are compelling circumstances which make this impracticable. 

This recommendation was supported in principle by the Government and Covert Search 
Warrants SOPs have been updated to reinforce the desirability of having the execution of a 
covert search warrant videotaped.  Given the exceptional nature of the powers and the 
potential significant delay in notifying occupiers and adjourning premises of the covert 
search (up to six months, unless further postponed by a Judge), Legal Aid NSW submits that 
this legislative protection should be included in the Act.   

Legal Aid NSW notes that the Queensland Police Powers and Responsibilities Act 2000 
requires covert searches to be videotaped if practicable.  

Adjoining premises  

Under the Act, a covert search warrant can authorise entry to an adjoining premises, using 
whatever force is necessary for the purpose of entering [Section 27O(d)].  Legal Aid NSW 
notes that in four of the five warrants sought in 2005-2006 authority to enter the adjoining 
premises was granted, however applicants had not intended to apply for entry to the 
adjoining premises and it had been obtained by default.11 

Legal Aid NSW supports the NSW Ombudsman's Review recommendations 14 and 15, 
aimed at avoiding inadvertent applications authorising entry to an adjoining premises. 

Legal Aid NSW welcomes the advice that NSW Police will amend the covert search warrant 
pro forma application document so that applicants and judges are prompted to consider 
whether entry to the adjoining premises is required.  

Legal Aid NSW welcomes the advice that the forms to be used by applicants and judges, 
clearly requiring articulation of whether entry to the adjoining premises is sought and 
authorised, is under development by the Department of Attorney General and Justice and 
the NSW Police Force.  

Consideration of use of covert search warrants 

Legal Aid NSW supports the NSW Ombudsman's Review recommendation 16: 

That Parliament amend sections 26ZO(2) and 27ZC(2) of the Act to indicate that the 
Ombudsman may require information about the considered use of the powers. 

Legal Aid NSW agrees that the review of incidents where the use of covert search warrants 
have been seriously considered but not used is necessary for the NSW Ombudsman to fulfil 
its role of scrutinising the exercise of powers conferred on police under the Act.   

CONCLUSION 

This submission considers whether the special powers conferred on police officers to deal 
with imminent threats of terrorist acts or to respond to terrorist acts, and in particular, the 

                                            
11

 ibid p 37 
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ability to apply for preventative detention orders and covert search warrants, remain 
appropriate for securing the objectives of the Act. 

While recognising the need for police powers to ensure the safety of the community and 
respond to, and investigate terrorism, Legal Aid NSW notes that the preventative detention 
powers have never been used and the view of senior officers within the Counter Terrorism 
and Special Tactics Command that it is probable that these powers will never be used.  
Covert search warrant powers have not been used since 2006. Instead alternative options 
have been sufficient.  The non-use of preventative detention powers and the non-use of 
covert search warrant powers over the last five years are perhaps the most single most 
important factor indicating that these extraordinary powers are not necessary.   

Indeed, there is no evidence or clear case that preventative detention and covert search 
warrant powers are necessary and, accordingly, Legal Aid NSW is of the view that Part 2A 
and Part 3 of the Act should be repealed. 

While preventative detention and covert search warrant powers remain in force, additional 
safeguards are required as outlined in the submission and in accordance with the NSW 
Ombudsman’s Review. 

 

 


