
.. 2AUG 2012 
Mr Laurie Glanfield AM 
Director General 
Department of Attorney General and Justice 
GPO Box 6 
Sydney, NSW 2001 

Via: Nick Sandrejko, Legislation, Policy & Criminal Law Review Division 

Dear Mr Glanfield, 

Consultation on Civil procedure Regulation 2012 (the Draft Regulation) 

Thank you for the opportunity to provide comments on the above draft 
Regulation . 

. Legal Aid NSW provides legal advice, minor assistance and representation to 
thousands of disadvantaged people across NSW every year. 

Our comments on the proposed Regulation are in relation to the payment of 
filing fees. 

Persons who are legally assisted under the Legal Aid Commission Act 1979 
(Legal Aid Commission Act) are currently liable for the immediate payment of 
NSW court filing fees. This remains the case in the draft Regulation, as the 
definition of "legally assisted person" under Part 1, section 3(1), does not 
include persons who are legally assisted under the Legal Aid Commission Act. 

Registrars have a general power under the draft (and current) Regulation to 
direct that the whole or any part of a fee be waived, postponed or remitted1

• 

Where proceedings involve a party who is a 'pro bono party' or a 'legally 
assisted person', by virtue of that very fact payment of the fee is to be 
postponed until judgment has been given in the proceedings2

. 

However this does not apply to persons in receipt of a grant of legal aid under 
the Legal Aid Commission Act. 

Litigants in receipt of a grant of legal aid must apply under the common 
Guidelines for the Waiver, Remission and Postponement of Fees for the 
Supreme Court, District Court and Local Court. 

1 Clause 11 Civil Procedure Regulation 2012 
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The Guidelines require3 that a person 

• 	 ' .... lodge a letter from their legal practitioner with their application 
form, which certifies that they are legally assisted ... 

• 	 have their legal practitioner sign the application form, or 
• 	 give details of their Legal Aid reference number, if they are a legally 

assisted person' 

The Application to postpone, remit or waive payment of a court fee 
(Application to Postpone) published on the Supreme Court website, assumes 
that a person assisted under Legal Aid Commission Act 1979 must apply 
under the Guidelines, but states in its introductory notes4 that a registrar will 
generally grant an application if the applicant has been granted legal aid. 

The Application to Postpone also requires a statement of means. It is 
submitted that the requirement to apply under for a waiver or postponement of 
filing fees amounts to an unnecessary duplication of administrative process as 
the eligibility requirements for the postponement (or waiver) of filings fees 
under the Guidelines are very similar to the general eligibility requirements for 
a grant of legal aid. 

An application for legal aid requires information about an applicant's income, 
assets, expenses and dependants, and asks whether there are any special 
financial reasons why we should consider the application. Any person who 
has been granted legal assistance by Legal Aid NSW will, with few exceptions, 
already have been required to satisfy our means test before aid could be 
granted. 

The process of applying for postponement or waiver of filing fees also raises at 
times a number of operational issues for Legal Aid NSW. 

When applicants apply for legal aid very close to the expiry of a relevant 
limitation period, solicitors representing those applicants can find it necessary 
to file originating statements of claim or summonses in court registries as a 
matter of urgency. In such cases, having to make applications for the 
postponement of fees is an additional burden in managing the urgency. 

At times, in such urgent situations, it is not possible to provide all the 
information required by a registry for the Application to Postpone. Legal Aid 
NSW does not use credit card facilities and there are inherent operational 
difficulties at times in raising urgent cheques in order to file the necessary 
document to protect the client's interests, especially in regional offices. 

Further, our solicitors report that registries require an Application to Postpone 
each time a document is filed that attracts a filing fee, despite the Application 
having already been granted in the matter at an earlier time adding further to 
the administrative burden of solicitors and Registry staff. 

3 at section 9 
4 See page 1 of the Application 



By contrast, most fees are not payable by the Crown, or any person acting on 
behalf of the Crown, with respect to civil proceedings in which specified Crown 
entities are parties5

. The Crown is occasionally a defendant to proceedings 
taken by persons who are legally assisted under our Act. Legal Aid NSW. is a 
statutory corporation representing the Crown6

, but is not itself, for relevant 
purposes, a party to proceedings. 

It is also important to note that community legal centres, (whose clients are 
included in the definition of a legally assisted person) do not generally apply 
any formal means test in the provision of their services. In contrast, a person 
granted legal aid under the Legal Aid Commission Act for legal representation 
in relation to civil proceedings governed by the Draft Regulation must satisfy a 
means threshold (in very similar terms to that explored by the Application to 
Postpone). 

It is submitted that the Civil Procedure Regulation be amended to state that a 
fee is not payable in relation to a proceeding if the person otherwise liable to 
pay the fee has been granted legal aid for the proceeding pursuant to the 
Legal Aid Commission Act. 

If such an exemption cannot be afforded, it is submitted that the Regulation be 
amended to add 'or a person who has been granted legal aid pursuant to the 
Legal Aid Commission Act 1979' to the definition of 'legally assisted person' in 
the Civil Procedure Regulation. 

Further, it is submitted that Regulations 12 and 13 be amended to also provide 
for the waiver of the filing fee if the subject proceedings are discontinued (in 
addition to the circumstances described in Regulations 12 and 13). In is 
submitted that this might otherwise have the unintended consequence of 
serving as a disincentive to finalising a matter prior to a Judgment being 
entered. 

If you have any queries or would like any further information, please contact 
Monique Hitter, Executive Director Civil Law who can be contacted on 9219 
5828 or Monique.hitter@legalaid.nsw.gov.au. 

Yours faithfully 

W~· 
Bill Grant 
Chief Executive Officer 

5 Sub-so 18(2) Civil Procedure Act 2005 
6 Section 6 Legal Aid Commission Act 1979 


