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All of us present in this auditorium today will have to a varying degree, a
reasonable understanding of the Local Court. The degree of insight will
vary according to the nature of the engagement and the purpose for
which your clients may find themselves involved with the justice system.
I suspect many in the profession take the Local Court somewhat for
granted. How many of you have ever taken the opportunity to look
behind the here and now or the issue of the moment to contemplate
exactly what drives the Local Court and the magistrates that are
entrusted with the judicial responsibility for its oversight.
My endeavour today will be to raise part of the curtain on the role of the
Local Court, provide brief observations as to its makeup and as best a
head of a court of inferior jurisdiction can do, try explain the how and
why it operates but not necessarily in that order.
I have also been asked to address issues such as effective list
management, pre court preparation, adherence to court deadlines,
general aspects of advocacy proper submissions on sentence, in the
Local Court and the approach taken by the Court in meeting the
competing interests of the parties.
This is a tall order in the time allowed however I will try to get to most of
it. It should be remembered however that the views expressed are my

own.

They are those I take into a courtroom and those that drive the

management of the largest court of summary jurisdiction in Australia.
Not unexpectedly concentration will be on the criminal jurisdiction. I
confess none of these topics are remotely connected with the word
exciting.
Firstly the framework.

Although reference may be made to the

Children's Court that jurisdiction is now effectively separate from the
Local Court. Any comment on its operations these days is a matter for
the President.
The criminal caseload of the Local Court is the heaviest burden. In 2016
the number of cases commenced in the Local Court was 330,480. Five
years ago it was below 280,000. To this can be added close to 100,000
civil, family law, coronial and other interlocutory type applications. This
does not include a seemingly interminable number of Section · 4
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applications at first instance and other matters that by dint of legislation
pour into the seemingly elastic sided cauldron of consideration which is
the Local Court.

Without disclosing proposed legislative change the

volume is highly likely both to increase in numbers and in complexity.
Meeting the challenge is increasingly difficult. At its highest the Court
has 114 magistrates located in Sydney Metropolitan and country

locations to deal with its caseload. There are an additional 21 located in
the specialist children's court and in the coronial jurisdiction. To put it
bluntly; we are busy; and getting busier. Some of you will have
experienced Local Courts, particularly in country regions sitting to 5, 6,
and 7 and on a few occasions until 9 o'clock at night to accommodate
the volume of cases before it. The sudden and continuing upsurge in
caseload, essentially related to an increase in police resourcing meant
that during 2016 I re drew the sitting arrangements across the state,
reducing the number of days at a considerable number of locations and
replacing those days with additional list sittings.
I make no apology for putting the health of magistrates, court staff and
others who are present in a local court room on a daily basis ahead of
other considerations. I am on record as saying that tired justice is risky
justice and that perspective has not altered.
Despite this considerable challenge the way the Local Court has been
identified by the Productivity Commission, who do an annual audit
across Australia, as being the most efficient in the country against its
published Time Standards. This has been the case for 15 consecutive
years. How is that achieved?
We work at it obviously. So too does the legal profession. Without the
contribution

of the profession rn general,

Legal Aid Commission,

Aboriginal legal service and the cooperation of the Police and OPP no
system no matter how well organised could come close to achieving the
level of performance consistently achieved by the Local Court.
The Local Court differs from the higher jurisdictions by reason of its
focus on providing date certainty in its listing practices. Without such an
approach a Court with the body of work that flows almost uncontrollably
into its jurisdiction could not effectively function.
Although there are practitioners who find the emphasis on filling
available time annoying, and yes every magistrate has heard the
statement that X is briefed in this matter and is not available until "Y"
date the court cannot operate in a way that continually accommodates
the availability of particular counsel unless it can be convinced that it is
essential. Such a circumstance will be rare given the 2 stage brief-reply
hearing date allocation turnaround. This brings me to the qualified
operation of the summary trials Practice Note.
We are all familiar with Practice Notes. These are the strategic
operational tools of the Court intended to promote consistency in
approach to case management and provide a cohesiveness within the
system that has all parties, including the magistrate, firmly focussed on a
. known, identifiable set of ground rules. Practice Notes are supported by
Section 27 of the Local Court Act. They have the same effect as a

statutory rule and can only be disallowed by Parliament. As they are
settled by consultation with the representative bodies of the Bar and the
Law Society they are for the most part an agreed approach to managing
cases so that parties who enter a court room whether it be at Broken Hill
or Tweed Heads will have the benefit of knowing how their matter is
likely to proceed. They are not inflexible. As is the case in the civil area,
every Practice Note in the criminal jurisdiction has the proviso that they
are to apply unless the interests of justice otherwise dictate. It is within
this area that rigid application is tempered by reason.
Matters that are exempt from the brief service provisions to one side
most in this room will be familiar with the standard orders of the Court for
service of the brief if the plea is not guilty. You will also be familiar with
the approach taken by the court on the return date. Absent any
satisfactory explanation as to why all or part of the brief remains
outstanding, the proceedings are to be given a hearing date. It is
generally unlikely for a court to make further brief orders at the request
of the defendant's representative. We use the period of known delay
between the return date and the allocated hearing date to accommodate
both sides of the case.
This is because we are aware that the likely delay to hearing is some 14
16 weeks and the better course is to direct the service of the balance of

the brief not less than 14 days prior to the hearing date. The provisions
and the approach are intended to create a prospective consequence for
lack of attention to statutory requirements because within Section 185 of
the Criminal Procedure Act 1986 there is a prima facie prohibition on the
admissibility of evidence where the Division or any Rules made under
the division have not been complied with. Despite the legislative
framework however the reality is not quite as simple as it might seem.
The weight of decided cases lies more in favour of the prosecution when
the charges are serious than with the default exclusion of admissibility of
evidence where the brief service orders have not been complied with. It
is in this area where the standard "unless the interests of justice
otherwise dictate" finds expression
The principles are worth noting.
In OPP -v- Fungavaka 1 a case involving the refusal by the magistrate
to grant an adjournment by reason of noncompliance by the prosecution
with the requirement to serve the brief not less than 14 days prior to the
hearing the court identified the following considerations relevant to the
exercise of the discretion
- The seriousness of the charge
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- The issue of prejudice both to the prosecution and the defendant,
for instance where the adjournment would occasion any significant
delay in the hearing of proceedings. A circumstance also noted in
OPP -v- West2

- The interest in proper and efficient case management
- The public interest in the determination of criminal charges by a
hearing on their merits (a decisive factor in OPP -v- Ozaka 3
- Any explanation for a failure to serve a brief on time in compliance
with the statutory requirements
The thread running through these cases is that an adjournment on
just grounds is a suitable vehicle to cure failures to comply and the
discretion to refuse to adjourn must not be exercised to work a
manifest injustice by depriving a party of a hearing unless there is no
other way to do substantial justice between the parties4 .
It should also be remembered that although Practice Notes have the
effect of a statutory rule they cannot acquire a status greater than that
contained within the statute itself. The decision of OPP -v- Lazzam 5
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highlights the seductive effect of a Practice Note in case management
and identifies reasons why, particularly at [32], it is perhaps not in the
best interests of an accused to be too dogmatic in arguing for the
application of the provisions of Section 188 in matters beyond the
minor. Every application to exclude the admission of evidence in this
area requires the exercise of discretion, in both senses of the
meaning of that word.
Defence lawyers are entitled to put the prosecution to the test of
explaining firstly why the orders have not been complied with but
there is also in my view a requirement for the defendant to explain the
prejudice and how it cannot be cured by adjournment. I doubt,
returning to Fungavaka, it could be reasonably argued that in the
Local Court there would be significant delay as a consequence of
adjourning proceedings with further orders for service. The state wide
average delay in listing defended matters is no more than 16 weeks,
a far cry from the 18 months -2 years plus experienced in the District
Court.
The question of costs on such an adjournment I leave unaddressed.
Such an outcome will depend on the individual nature of the
proceedings and in that regard it is unwise to attempt to be
prescriptive.

The foregoing are the things the Court has to deal with in managing
one part of the interlocutory environment of the defended side of its
list. It is not the only aspect to which the profession can turn its mind
in order to assist the administration of justice.
In the Local Court time really is precious. One of the most important
factors in summary trial management is accurate allocation of time.
Putting to one side the small number of matters where the brief has
not been served or is incomplete it is a common experience in the
Local Court for some practitioners to overestimate the time necessary
to hear and determine a matter. It is also a commonplace for
meaningful discussions with the accused not to take place until after
the hearing date has been allocated and in that period when counsel
is instructed to the extent that there is a more in depth focus on the
issues.
An experienced magistrate will list up to 11-13 hours of defended
hearings on a given day per magistrate and courtroom in the
knowledge and experience that half or more of the matters will fold on
the day. This has been common practice for as long as I can recall.
The Court rarely gets caught having to not reach matters and again
this is one of the ways we manage our caseload.

In a perfect world the brief would be served, read, counsel instructed
if necessary and the client properly conferenced, the issues identified
and the necessary witnesses identified before the return date related
to brief service orders.

I understand that the demand on a busy

practitioner's time is just as onerous as the demands on the Court but
where you can achieve this outcome it is of benefit to the
administration of justice.
This brings me to pre court preparation generally and to the various
sentencing options that currently exist. It is impossible within this
paper to address all of the issues that one might bring before a Court
so I will make some observations in a general sense and then only in
relation to pleas of guilty and sentencing. They are one view from the
Bench, my own, which may not match the approach taken by the
legal practitioner in representing their client.

Nor does my view

represent a mindset of inflexibility. It remains the case that each
matter rests on its individual merits and the intersection with settled
law.
In the criminal justice system some things are fundamental. It is
timely to restate them.
The role of the judiciary is to protect the community. Pursuit of this
objective is a complex task but there are guideposts that cannot be

ignored. Firstly there are the provisions of Section 3A of the Crimes
(Sentencing Procedure) Act 1999. In every sentencing exercise no
matter how minor the Court must consciously or subconsciously
assess the level of criminality against the purposes of sentencing.
This is not the time or place to talk at length about Section 21A of the
Act however I would expect a practitioner to turn his or her mind to
identifying aggravating and mitigating factors because both are part of
the mix the Court has to weigh in the balance. The court is entitled to
expect an advocate to have considered the detail and the relevance
of their plea. The days of the "vibe" being good enough are over.
Importantly advocates need to appreciate the value of the timing of a
plea and to what. Section 22 (b) and (c) of the Act is unique inasmuch
as you can lock in the utilitarian value of a plea without

your client

being bound to it. Where it is indicated early in the piece and formally
confirmed at a later date the nexus between the early indication and
the formality justifies in my view the allocation of a discount at the
higher level. This may be of particular value where your assessment
of the case confirms the presence of the elements of the offence and
they are acknowledged by the accused but some of the factual
circumstances remain to be resolved.

It is often the case in matters where an accused is charged with
multiple offences, particularly where the other offence or offences are
back up offences for there to be no real issue about the backup
offence, the issue relates to the more serious charge. There is
nothing wrong in my view where it is possible, for a plea or an
indication of a plea to be given to the lesser charge. There is a
consequence in failing to do so.
While the decision of R -v- Thomson and Houlton 6 has firmly
entrenched in the minds of defence lawyers the 25°/o figure relating to
the utilitarian value of the plea attention to the principles of general
application set out in R -v- Borkowski7 receive less attention.
How often does a Court experience for example a charge of
recklessly inflict grievous bodily harm being withdrawn in favour of
accepting a plea to a backup charge of Assault Occasioning Actual
bodily harm that was preferred at the same time?

Often defence

lawyers will say in relation to that charge it is a plea at the first
available opportunity. Points 8 and 9 in Borkowski rebut that
argument.

6

R v Thomson and Houlton (2000) 49 NSWLR383

7

R v Borkowski [2009) NSWCCA309

Point 8 states: "Generally the reason for the delay is irrelevant;
because it is not forthcoming the utilitarian value is reduced". Point 9
states "the utilitarian value of a delayed plea is less and consequently
the discount is reduced even where there has been a plea bargain 
or where the offender is waiting to see what charges are ultimately
brought by the Crown or the offender has delayed the plea to obtain a
forensic advantage, such as having matters put on a Form 1".
The position is different if the charge to which the plea is entered is
not before the court until after a plea is negotiated. In that case it is
reasonable to seek a discount for the utilitarian value of the plea at
the higher end of the Thomson & Houlton range.
Having entered the plea what next?

One of the rising trends in

current

the

sentencing

submissions

in

Local

Court

is

the

Psychologists report. Sometimes they are helpful, more often they are
just neutral.

It should not be assumed by practitioners that such

reports are accepted as statements of fact. They are merely
expressions of opinion based on information provided by the person
with the most to gain from the sentencing outcome, the defendant.
How you prepare the subjective background as an advocate is a
matter for you. Practitioners might wish to consider, as courts must,
recent observations made and principles re stated by appellate courts

in relation to such reports, if only to re assess the manner in which
reliance on the opinions expressed within might be better considered
by the advocate.
In the decision of lmbornone -v- R8 , delivered on 19th June 2017 at
[57] there is an enunciation of the principles that apply to untested
statements. Relevant to the issue of psychologists/psychiatric reports
are the comments set out in 57(2):
"Statements to doctors, psychologists, psychiatrists, the authors of
pre-sentence reports and others, assertions contained in letters
written by an offender and tendered to the court should all be
treated with considerable circumspection. Such evidence is
untested and may be deserving of little or no weight."
I do not by referring to this decision and those expressed within it
suggest that the witness box needs to be regularly populated by the
authors of such documents or the accused; that is a strategic decision
for the advocate. The authorities referred to within the principles set
out in lmbornone however apply in the Local Court. There is no
license for a short cut simply because the court is troubled by volume.
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If there is something within such material that the advocate
forensically believes will go to one or more ·of the issues relevant to
the sentencing exercise then they should invite the court to allocate
an identifiable period of time to it rather than suggest the court adopt
the opinion on the basis that the court is busy. One of the benefits of
having an efficient Local Court is that it has a bank of time that can be
used to facilitate the interests of justice according to law when it is
necessary.
As Head of Jurisdiction I have not the slightest concern if delays
increase within reason. After all doing justice to all is not an outcome
measured by a time clock and if it takes longer to achieve a just
decision because of the practical impact of decisions made in higher
courts

which

do

not

have the

practical

knowledge

of the

consequences of their deliberations then so be it.
Lest it be thought that a way around the need to call evidence is to
tender a sworn affidavit you might want to consider what the Court of
Criminal Appeal said in June of this year in Van Zwam -v- R9 • The
words of Spigelman CJ in Harrison, cited in Van Zwam should be
noted:
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'The affidavit consists of self-interested assertions of a character
which makes them almost impossible to check or test particularly
when served the day before the hearing. In the absence of any
independent verification of her alleged behaviour state of mind or
of tangible expression of contrition to treat this evidence with
anything but scepticism would represent a triumph of hope over
experience"
So far as the triumph of hope over experience is concerned no greater
font

of aspirational

generalisation

is to

be found

outside the

unsubstantiated, unproven assertions by counsel at the bar table. I
accept the need for you to emphasise the detriment of the potential
outcome to your client and that in a way it is a form of acknowledgement
of their reality however of late some of the statements have been
presented in a manner that suggests they are well accepted fact.

It

should be appreciated that any statement as to extra curial punishment,
factors of causation, impact of a conviction on employment, overseas
travel and so on will be regarded in the same manner as the approach
outlined in lmbornone and Van Zwam.
I do not say you should stop making such statements in your advocacy,
after all it is a matter of style and the intended audience is not confined
to the court, but also includes an indirect conversation with your client. It

is important for the sake of the relationship with your client that you
reflect your instructions. I do say however that purported evidence from
the bar table while it may be suffered in silence, is unlikely to carry much
weight.
This perhaps enough on these points the time has come to confront
what has become an increasingly common

refrain from advocates 

that Section 10 of the Sentencing Act is a panacea for crime. This
phenomenon has been increasingly apparent since the decision in R -v
Mauger. 10

It is timely in my view to re visit that decision and the role it

plays in sentencing in general.
Given the surge in submissions for the application of Section 1O of the
Sentencing Act magistrates could be forgiven for thinking that there is a
mindset at play to the effect that if Section 10 was not manifestly lenient
for an offence that carries 15 years imprisonment on indictment then
every offence that carries a lesser maximum penalty is similarly
amenable to such a disposition. Technically that may be correct. In
practice however that is not often the case. I will return to Mauger's case
in a moment but as a general proposition in relation to all offences triable
in the Local Court the fact that the maximum penalty may be a fine or a
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limited period of imprisonment does not create a default perspective that
such offences are trivial.
When it comes to minor offences or indeed any offence it is timely to
remind ourselves what Brennan J. said in Walden v Hensler11 :
"Triviality must be ascertained by reference to the conduct which
constitutes the offence for which the offender is liable to be
convicted and to the actual circumstances in which the offence is
committed. It is erroneous to ascertain the triviality of an offence by
reference simply to the statutory provision which prescribes the
maximum penalty."
Returning to Mauger the judge at first instance considered the level of
criminality and moral culpability could be dealt with by a bond pursuant
to Section 10( 1) (b). The Crown appealed against the perceived lenience
of the sentence. The Court of Criminal Appeal dismissed the Crown
Appeal. There is more to that decision however than the outcome.
At paragraph 31 Harrison J was at length to point out that much of the
criteria upon which the original decision was predicated caused the
sentencing discretion to miscarry.

Importantly from the perspective of

hearing constant submissions that no conviction be recorded because
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the defendant won't be able to travel to the US or Canada defence
lawyers overlook what Harrison J. actually said on this point. It was this:
It does not seem to me that generalised prognostications about the
respondent's ability to travel overseas unsupported by clear
evidence could properly be matters that fell within what is
contemplated by the words "any other matter the court thinks
proper to consider".
Earlier at 30 this was said: "
The Crown contended that the nature or extent of any restrictions
upon the respondent's ability to travel to the USA were not
supported by the evidence and his ability to travel to other
countries was irrelevant and should have been given no or little
weight. I agree."
The words "I agree" belong to Justice Harrison not me.
If you wish to drill down into the most commonly used "travel" plea
excuses I draw your attention to Section 212 of the Immigration and
Nationality Act of the United States. The relevant words surrounding
these provisions are "convicted of or admitting having committed." The
exceptions to visa refusal would catch almost all Local Court matters
and in a practical sense move the applicant out of the visa waiver

program into an interview with a consular official. Canada is potentially
more restrictive. The relevant provisions are set out in Section 36 of the
Immigration and Refugee Protection act 2001. I am sure you can do
your own research in this area of consideration
Moving on from the airport to the highway Mauger has something else
to say that will not be pleasing to the ears of some. At paragraph 21 His
Honour said:
"Considerations of extra curial punishment (which needs to be
demonstrated or confidently predicted)

12

may be relevant to the

exercise of the discretion conferred by Section 10. However it is
not proper to dismiss a charge without conviction merely to avoid
the operation of some other legislative provision. Here his honour
was referring to the decisions of R -v- Fing 13 and R v Stephenson
14

to the effect that it is improper and undesirable to dismiss a

matter under Section 10 without a conviction merely to avoid some
other legislative provision. In the case of traffic matters this means
disqualification."
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On this point it is likely if you do your homework you will come to realise
that much of the legislation surrounding the impact of involvement in the
criminal justice process is aware of the difference between conviction
and non-conviction. For instance The Child Protection (Working with
Children) Act 2012 in its definition section states that a conviction
"includes a finding that the charge for an offence is proven or that a
person is guilty of an offence even though the court does not proceed to
a conviction." It is too often overlooked that Harrison J. qualified his
remarks by stating with clarity:
"Where the offence that is committed is an objectively serious one
and where general deterrence and denunciation are important
factors in sentencing for that offence, the scope of the operation of
Section 10 decreases. The section must operate in the context of
the general principle that the penalty imposed for any offence
should reflect the objective seriousness of that offence." 15
I hope this short overview causes a rethink of the rush to Mauger's case
without supporting evidence. I appreciate that an advocate has to try
their best for the client but simply chanting Mauger's case without
expanding on the criteria that is required to be considered under Section
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10(3) and backing it up may not of itself get the outcome you seek.
Additionally, submissions need to be supported by context.
In that regard it is timely to recall what the High Court said in Cobiac 
v- Liddy 16 , in relation to a provision similar in terms to Section 10. The
court made it clear that it is a provision that enables "a capacity in
special circumstances to avoid the rigidity of inexorable law (and) is the
very essence of justice." We all believe justices of the High Court choose
their words carefully. I have always taken the view that the use of the
words "special circumstances" means just that.
In Secretary, Department of Family and Community Services -vChamberlain 17
"The words special circumstances are not so imprecise as to
require judicial

gloss ... the

words

require

something

which

distinguishes a person's case from others, something that sets it
apart from the usual or ordinary case."
The repetitive nature of criminal proceedings in the Local Court may
make your task of finding circumstances relative to your client that is
different from the ordinary case and can otherwise bring it within the

16
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Cobiac v Liddy (1969) 119 CLR 257
Secretary, Department of Family and Community Services v Chamberlain (2002] FCA 676 at (19)

statutory heads of consideration set out in section 10(3) of the
Sentencing Act, challenging.
There are other areas of sentencing advocacy in the criminal jurisdiction
that also calls for some re calibration.
I will quickly run through them. Fines are imposed in just over 41 % of
matters in the Local Court. This is hardly surprising given the lack of
seriousness in a significant number of matters that come before the
Court. Section 6 of the Fines Act 1996 requires a court fixing a fine to
consider, inter alia, the means of the accused. That is reasonably easy
to do when legal aid appears but in other cases a well prepared
advocate who can reasonably predict a financial penalty whether
because it is a fine only offence, or a minor course of conduct for a
matter that carries a custodial outcome, should assist the court with this
type of information.

It should

be

remembered

however that

impecuniosity is not a circumstance that leads an advocate to suggest a
bond in substitution for a fine. Firstly, if the offence is a fine only offence,
section 9 is not available as a sentencing option. This is because the
use of a Section 9 bond is limited to by logic to offences carrying a
sentence of imprisonment as it is it is an alternative to the imposition of a
sentence of imprisonment. Although this is self-evident it is surprising
how many advocates propose it as an alternative option to a fine.

In the second place and as a word of caution , even if the offence does
carry a gaol option your submission runs the risk down the track of
conveying a mixed message to a future sentencing Court. Having seen
the S.9 bond on the record and knowing that it is an alternative to
imprisonment a Court may conclude that the earlier offending,
particularly if of the same kind, must have been relatively serious. It may
then come to pass that an unintended consequence is brought to bear. It
may be that the practitioner appearing on the second and later matter is
different from the practitioner who appeared on the first. If you are that
second advocate it may be wise to make due enquiry about the
circumstances behind the first matter.
Good behaviour bonds are

a popular outcome however as noted they

can cause mischief. I have lost count of the number of submissions from
advocates that default straight to Section 9 bonds. Whilst such an
outcome represents 20o/o of sentences imposed there is perhaps a
reason for this and a risk. Many years ago there were 2 types of good
behaviour bonds. One was a simple conviction bond under Section 558
of the Crimes Act the other was analogous to a section 9 bond today - a
Section 554 bond. For reasons best known to those at the time when the
Sentencing Act was introduced at the beginning of 2000 the simple
conviction bond disappeared. This left the option of using Section 9 for

all matters where it was considered a bond was appropriate. The
potential problem with that approach is to be found in the introductory
words of Section 9 - "Instead of imposing a sentence of imprisonment
on an offender a court may make an order directing the offender to enter
a bond to be of good behaviour".
Arguably these words are ignored in many instances. However they still
have effect, particularly where an offender is called up for breach of the
bond brought about by re-offending. Logically re-offei:iding during the
currency of such a bond says to the Court that the alternative to a
sentence of imprisonment hasn't had the desired effect. Where the reoffending is serious there is a real possibility that revoking the Section 9
bond and subsequent re sentencing exercise may morph into a custodial
consequence.
This creates a difficulty for the advocate. The principle set out in OPP v
Cooke 18 should mean that the question of revocation of the bond and re

sentencing needs to take place before sentencing in respect of the
offence that gives rise to the breach. The role of the advocate here is to
remind the Bench that re sentencing is limited to the offence for which
the bond was imposed and that the offender cannot be further punished
by reason of the later offending more harshly than would have been the
18
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case earlier. To the best of my knowledge the principles set out in R v
Morris 19 also apply. The sentences to be imposed in respect of the

breach by reoffending and in respect of the original offence are to be
viewed from the perspective of totality.
It is often the case that I hear submissions that no action be taken on the
breach when the breach is occasioned by re offending of a serious kind.
I suspect the view is that the offender is going to gaol for the later
offence so why bother revoking the bond. Again this type of approach is
unsound. To take such a course would infer that the original sentence
was meaningless in terms of consequences. It would also mean that the
import of the general principle set out in OPP v Cooke, albeit in relation
to suspended sentences, would infect the outcome. In Cooke the court
said:
"there is nothing more likely to bring suspended sentences into
disrepute than the failure of courts to act when there has been a
clear breach of the conditions of the bond by which the offender
avoided being sent to prison."
More on this shortly but there is no reason why those sentiments do not
similarly apply to breaches of section 9 bonds.
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Assuming you agree I suggest you do 2 things, make a realistic estimate
whether or not your client may receive a sentence of imprisonment for
the offence giving rise to a breach and of how long your client may be
sent to gaol for the subsequent offending. If reasonably confident that
will be the outcome turn your mind to their antecedents to determine
whether by reason of Sections 66 and76 of the Sentencing Act they are
excluded from either of the alternatives to full time custody outcomes.
Consider the combined effect of the re sentencing for the breach and the
sentencing for the offending that causes the breach. Be mindful of the
words in the case of Morris regarding the need to address the issue of
totality where the court said:
"In assessing the appropriate punishment for the original offence
the court must not ignore whatever penalty, whether by way of
imprisonment or otherwise may have been imposed by or some
other court in respect of the conduct constituting the breach. The
principle of totality clearly applies to the sentences to be imposed
in respect of the breach and thereafter in respect of the original
offence."
Turn your mind to Section 98(2) (b) of the Sentencing Act in relation to
the revocation and re sentencing environment. Section 98(2)(b) says in
relation to the action that can be taken on a breach that the Court may

vary the conditions of the bond or impose further conditions on the bond
as alternatives to revocation. This is certainly an option when the breach
of the bond is for failure to comply with conditions.
Courts recognize that it takes some people, particularly those with
addictive difficulties, some time to persuade themselves to do what is
directed. There is often a change in attitude between call up and
appearance. Using your judgment there is nothing wrong with proposing
perhaps better founded conditions of a bond or where there is a breach
of a bond that has no conditions, to suggest conditions that focus on
rehabilitation. After all that is one of the integral parts of Section 3A as a
purpose of sentencing and ultimately, whether by fine or bond or gaol of
a kind, it is what we as a community seek to achieve. Retribution is not
confined to an outcome consistent with incarceration.
You will know your client better than the Court does. If there has been a
change in their circumstances, for instance unresolved drug addiction or
alcohol problems or they were on a bond without supervision and the
like it make good sense to submit to the Court that rather than revoke
the bond in favour of a custodial outcome , it might be preferable to
expand the conditions of the original bond in an endeavour to address
factors of causation and to do so for a period of time that may extend

significantly beyond the release of the offender for any sentence of
imprisonment contemplated.
There are avenues a good advocate can advance that firstly may be in
the client's best interest and secondly operate as a distraction or caution
in the mind of the Court. I refer to options such as participation in MERIT
residential rehabilitation programmes. I am not talking about Section 11
remands. From experience it is almost always the case that these
possibilities are explored at the beginning of the prosecution process
and not after.
There is no reason why, as part of a submission for a broadening of the
conditions of a bond when breached by re offending and the reoffending
is borderline in attracting a custodial outcome that for instance, a referral
to MERIT cannot be argued in relation to the breach and as creating a
possible platform for the application of the legislative policy perspective
set out in Section 98 (2) (b). The alternative may be that the bond is
revoked and a sentence of imprisonment that is partially or wholly
accumulated to the later matter results. It is at least worth a try,
particularly where it is well recognized that offenders released from
prison without supervision tend to drift back into reoffending reasonably
early. An extended bond beyond the date of release may be in your
client's best interests.

It should not be forgotten at any stage of proceedings that courts remain
alive to the need to address factors of causation with a view to
rehabilitation. That is why a good practitioner with a willing client will
tactically draw out the sentencing exercise to get into a rehabilitation
programme, produce clean drug tests and provide some evidence of at
least the beginning of a change.
It is a difficult exercise to argue positively for a client with a record and
known drug or alcohol problems or other addiction issues when they
have done nothing between charging and sentence to help themselves.
The most pointless thing you can say to a court on behalf of a client is
that they want to do something about X or Y or are willing to do so.
Courts are generally diplomatic and courteously receive such advocacy
but few if any accept a word of it. Unless you can point to concrete
outcomes that are worthy of being extended or built upon you are up
against it.
In the alternative, persuasive argument at this point may also assist in
any argument that a sentence of imprisonment for the repeat offending
be imposed by way of an alternative to full time custody.
I accept it is a complicated set of considerations that an advocate will
have to consider however I also accept that too often the Section 5
threshold is too readily conceded and as a consequence may be too

quickly taken up by the sentencing court as something of an agreed
position. It is your role to push the envelope in relation to the option of
last resort. It is the Court's role to consider all the alternatives before
moving to an outcome of condign punishment. Never operate on the
basis that the District Court will overcome the outcome. Firstly that is not
always the case and secondly if the Court, based on its assessment of
the appropriate sentence and your concession that the Section 5
threshold has been crossed is then asked to consider appeal bail there
is a logic to any conclusion that there is no reasonable prospect of
success therefore bail pending appeal should not be granted.
Finally I turn to the vexed issue of suspended sentences. Although such
an option is not likely to be with us for much longer for as long as it
remains it is important to note some fundamental principles. The first of
these are found in section 98(3) of the Sentencing Act. Revocation of a
Section 12 bond is mandatory unless the court is satisfied that failure to
comply is trivial or there are good reasons for excusing the offender's
failure to comply.
Many practitioners argue that the bond is almost expired so that is a
good reason for excusing the offender's failure. Such a submission is in
my view bad in law. In OPP v Nouata20the court noted that the fact a
20
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section 12 bond is near expiry is not relevant to the exercise of
discretion not to revoke for good reason. Many practitioners talk about
the personal or subjective factors affecting their client. Howie J in OPP v
Cooke 21 said:

"The subjective circumstances of an offender at the time of
proceedings for revocation are irrelevant to a determination under
Section 98(3) (b)."
What is important is the whether the circumstances of the offending in
the matter that creates the breach are relatively minor to weigh its
gravity against the consequences of revocation of the bond particularly
where the bond is a long one. 22
Be aware of the opportunity to re visit the possibility, subject to the
exceptions, of the sentence of imprisonment determined in relation to
the Section 12 bond being amenable to an Intensive Corrections order
or Home Detention alternative to full time custody. Be also mindful that
unlike the revocation of a Section 9 bond, a further Section 12 bond
cannot be imposed following revocation.
The question as to whether following revocation there is a need to take
into account any period of time in custody prior to the imposition of the
21
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suspended sentence is problematic. The Court will be unlikely to know
whether part of the decision to suspend the sentence was predicated on
taking into account a period of pre-sentence custody or not. The Local
Court is poorly served with transcripts of sentencing proceedings. This
may be an issue for you to explore in the context of the approaches
suggested in Pulitano -v- R23 .
On a more general note, care should be taken by an advocate in
assessing the wisdom of a suspended sentence outcome. Your client's
antecedents need to be seriously considered as do their personal
circumstances. If their criminal record shows a history of failure to
comply with bonds or community service orders then it is reasonably
probable that they will fail to keep to a suspended sentence. Courts have
no interest in setting people up to fail but in a busy court there may be a
temptation to act upon a submission on sentence that goes straight to a
suspended sentence. Given the statistic that last year almost 5,800
offenders received a suspended sentence while the general rate of
imprisonment only increased marginally there is a possibility that this
outcome is the product of a degree of net widening .. On your client's
behalf be careful what you wish for.
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Before leaving the issue of bonds and revocation I draw to your attention
the recent decision of DPP-v- Jones24 • From time to time when you had
an offender before you who was on a current bond imposed by the
District Court on appeal from the Local Court the occasional advocate
would ask that the breach be reported to the District Court. I can only
theorise that this was to create an element of delay that might be used to
the tactical advantage of the accused and place the Local Court dealing
with a subsequent offence in a dilemma as to what the District Court
might do. The statement in Cooke 25 regarding the need to deal with the
breach of the bond before sentencing on the offence that gave rise to
the breach became part of the advocacy.
Experienced magistrates, and not all have reached that level of
experience, would reject such a submission as being contrary to the law.
The decision in Jones makes two things clear. Firstly that a Local Court
may act on the breach where the bond was imposed following appeal
from the Local Court to the District Court. Secondly a Judge (and by
analogy a magistrate) is not able to make a binding direction that any
breach of a bond be reported to him or her. Publication of that decision
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on JIRS is likely to mean that all magistrates will now take action
immediately within the Local Court's jurisdiction.
On this point I should note that on occasions when sitting on appeals in
the District Court I have experienced practitioners arguing that

a

sentence of full time imprisonment imposed in the Local Court be
replaced by a suspended sentence pursuant to Section 12. Sometimes
the argument is for a longer suspended sentence than the original
sentence. To my puzzlement I have seen such appellate decisions come
to pass, for example a 6 month full time sentence replaced with a
suspended sentence for 12 months. Bearing in mind the 3 stage process
stated in Zamagias 26 whereby the Court is required firstly to come to the
view that no other alternative than imprisonment is suitable, then
determines the length of the sentence and lastly the manner in which the
sentence is to be served, that such an approach requires a Parker
direction. Perhaps some of my District Court colleagues encouraged by
the appellant's legal representative take a different view.
In light of the reminder as to jurisdiction on breach set out in Jones if
you are successful in your appeal and your client, as many do, gets it
wrong and re offends in a way that is not trivial or is not otherwise
excusable you will have created for yourself a very difficult challenge
26
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where the bond is revoked to argue for a non-parole period
commensurate with the original Local Court sentence. Be careful what
you wish for in your creativity. It may be your client who suffers the
consequences of a superficially attractive appeal outcome.
Lastly I wish to touch briefly on the provisions of the Mental Health
(Forensic

Provisions) Act.

The Act

provides a

mechanism for

magistrates to deal with persons with mental health disorders and
intellectual disability otherwise than in accordance to law in relation to
summary offences or Table offences. It does not apply to committal
proceedings.
Now is not the time to speak about the criteria that applies in such
applications. It is timely to note however that there is a need for the court
to weigh in the balance the public interest and the defendant's interests
and that protection of the community remains a highly persuasive
consideration. It is important to note that the making of an order under
the Act does not bring the proceedings to an end. The decision in State
of NSW v Roberson

27

makes this clear. It is also clear that restoring the

matter to the court within the 6 month period is a matter for the
prosecution not for the court.
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When it comes to any treatment plan produced by the defendant or their
counsel there needs to be specificity of a sufficient level in the
nomination of an institution or member of the medical profession who is
willing to receive the defendant into treatment. As was said in OPP
(NSW) -V- Saunders 28 recently - Failing to nominate a particular

person or particular place would render enforcement under Section
32(3A)-(3D) virtually nugatory. Asking the Court to make the State
responsible for providing treatment does not satisfy the legislative
provisions and is beyond the capacity of the court to order. 29
Noting the time this is as far as I intend to proceed at this point.
Experienced practitioners would likely agree that the complexities of
being an advocate are not as straightforward as it was 5 or 10 years
ago. From my side of the bar table I would agree with them. In recent
years I have had the privilege of swearing in over 75 former members of
the profession as magistrates of the Local Court. Without exception the
common refrain is that what they thought was not that difficult when
standing at the bar table convinced of the perfection of their argument is
in reality very different.
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The need to be able to see both sides of a case, the competing interests
between those of the victim and the community and those of a
defendant, the challenge of time versus volume, the exercise of courtesy
and diplomacy in the face of poorly articulated or unsoundly based
advocacy and the pressure of knowing that we hold the reputation of the
court and the institution of justice within the decisions we make all of
these factors and more are extraordinarily challenging. The legal
profession has a fundamental role to play in assisting the Court. I can
only hope that some of what I have had to impart here this morning
assists.

