
Our ref: E10/1822 

Mr Laurie Glanfield AM 
Director General 
Department of Justice and Attorney General 
GPO Box6 
Sydney NSW 2001 

Dear Mr Glanfield 

Criminal Case Conferencing Legislative Trial 

I refer to your letter of 22 February 2010, inviting comments on the future of the 
legislative model of Criminal Case Conferencing and on the potential for adoption of 
the Western Australian 'fast-track' model for indictable matters. 

Criminal Case Conferencing 
I have had the benefit of reviewing the preliminary snapshot of data prepared by the 
Criminal Law Review Division. This data appears to indicate that there was not a 
significant increase in the rate of committals for sentence following the introduction of 
the legislative model. While the percentage of committals for sentence has increased 
since the introduction of the legislative model, the rate of increase appears to be 
consistent with a general trend that existed prior to the legislative model. 

The factors that seem to be most strongly related to a significant increase in 
committals for sentence are the introduction of centralised committals and the 
introduction of funding for legal aid in committals matters in 1999. In that year, there 
was a sharp increase in the percentage of matters committed for sentence to the 
District Court. There has been a less sharp, but sustained, increase in committals for 
sentence in the subsequent years. On that note, I wish to advise that Legal Aid NSW 
has commenced discussions with the Office of the Director of Public Prosecutions 
about an extension of centralised committals in country areas, and that our two 
agencies are seeking a meeting with the Chief Magistrate concerning this issue. 

I note that preliminary analysis by the CLRD indicates that of the 588 matters in 
which a conference was held between May 2008 and October 2009, 59.5% resulted 
in a guilty plea. I also note that despite the intention that conferences be mandatory, 
no conference was held in some 137 matters that were committed for trial. I 
understand that the CLRD is undertaking further analysis of these matters, to 
ascertain how many resulted in a late guilty plea in the District Court. If this analysis 
identifies a significant number of such matters, this may suggest that the potential of 
Criminal Case Conferencing has not been fully tapped, and that the benefits could be 
greater if conferences occurred in all matters, as original envisaged. 
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'Fast-track' model 
I understand that ordinarily in the Western Australian fast-track system, pleas of 
guilty attract a reduction in sentence of somewhere between 20% and 35%. The 
amount of the reduction is discretionary, and the discretion of sentencing judges 
must be respected by appellate courts: Moody v French [2008] WASCA 67 [38]. I 
note that s8 of the Sentencing Act 1995 (WA), in relation to mitigating factors, does 
not distinguish between the timing of the plea and contrition. The reduction in 
sentence of somewhere between 20% and 35% under the fast track represents the 
discount for the utilitarian value and contrition. 

In Thomson and Houlton it was held that the utilitarian value of a plea to the criminal 
justice system should generally be assessed in the range of 10-25 percent discount 
on sentence. The primary consideration determining where in the range a particular 
case should fall is the timing of the plea. · 

The Criminal Case Conferencing Trial Act 2008 provides for a 25% discount for an 
offender who has pleaded guilty to an offence at any time before being committed for 
sentence. It is debatable whether or not this discount is intended to include contrition. 

As a-result of the amendments to the Crimes (Sentencing Procedure) Act, discounts 
for a plea of guilty and contrition are generally treated differently. 

Given these factors, if a fast-track model is accepted then the utilitarian value for the 
plea might need to be in excess of 25% in order to encourage early pleas in 
appropriate cases. 

I note that s90 of the Criminal Procedure Act 1986 allows for a Magistrate to set 
aside requirements for written statements. Section 90 (1) provides that: 

In any committal proceedings, the Magistrate may dispense with all or any of the 
following requirements of this Act relating to written statements or exhibits: 

(a) service of documents on the accused person, as required by section 75, 

(b) provision to the accused person of a reasonable opportunity to inspect 
proposed exhibits, 

(c) specification of the age of the person who made a statement, 

(d) any requirement specified by the regulations, if the rules do not prohibit the 
Magistrate from dispensing with the requirement 

Section 90 (2) provides that a requirement may be dispensed with under this section 
only on an application by the accused person or with the consent of the accused 
person. These provisions would appear to provide a legislative basis for a fast-track 
model. 

If a fast-track model were to be trialled, Legal Aid NSW would see it as important to 
maintain the committals process for those matters in which a guilty plea is not 
entered at the earliest available opportunity. In those matters, the committals process 
provides further opportunities to facilitate guilty pleas prior to trial, where appropriate. 
The data mentioned earlier in this letter on impact of centralised committals supports 
this view. 



Thankyou for the opportunity to comment on these matters. 

Alan Kirkland 
Chief Executive Officer 
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