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AVOs in Care Proceedings  

On 3 December 2016, the Crimes (Domestic and Personal Violence) Amendment (Review) Act 2016 

commenced. This Act introduced a number of significant amendments to the Crimes (Domestic and 

Personal Violence) Act 2007 (“the Act”).  

Significantly, s 40A of the Act now empowers the Children’s Court to make, vary or revoke an 

Apprehended Violence Order (AVO) during the course of care proceedings.  

This bulletin provides a general overview of AVO legislation, and discusses the potential operation of 

s 40A in care proceedings. 

An overview of the relevant legislation   

Apprehended Domestic Violence Orders – what is a domestic relationship? 

The Act differentiates between apprehended personal violence orders (APVOs) and apprehended 

domestic violence orders (ADVOs). An ADVO is made where the person in need of protection 

(protected person) has or has had a domestic relationship with the defendant. The Act defines 

defendant as “the person against whom an apprehended violence order is made or is sought to be 

made.” 

 “Domestic relationship” is defined broadly in s 5 to include (among others): 

a) People who are or have been married, 

b) People who are or have been in a de facto relationship,  

c) ‘Relatives’ of one another – which is defined broadly and includes parents, grandparents, 

children, grandchildren, aunts, uncles, cousins, in-laws, and step-families,  

d) A person who has or has had a relationship involving his or her dependence on the ongoing 

paid or unpaid care of the other person, 

e) In the case of an Aboriginal person or a Torres Strait Islander, a person who is or has been part 

of the extended family or kin of the other person according to the Indigenous kinship system 

of the person’s culture, 

f) People who are living or have lived as a long-term resident in the same residential facility as 

the other person and at the same time as the other person, 

g) People who live in the same household. 

The recent amendments expand the definition to include two people who have both been married to, 

in a de facto relationship with, or an ‘intimate personal relationship’ with the same person. This means 

that, for example, a person’s ex-partner and their current partner have a “domestic relationship” with 

one another. 
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This Bulletin focusses on ADVOs, in circumstances where most AVOs made by the Children’s Court will 

involve domestic relationships.  

The legislative test 

Section 16 of the Act sets out the test which must be established before an ADVO can be made:  

(1)   A court may, on application, make an apprehended domestic violence order if it is satisfied on 
the balance of probabilities that a person who has or has had a domestic relationship with 
another person has reasonable grounds to fear and in fact fears: 

  (a)   the commission by the other person of a domestic violence offence against the 
person, or 

  (b)   the engagement of the other person in conduct in which the other person: 
   (i)   intimidates the person or a person with whom the person has a domestic 

relationship, or 
   (ii)   stalks the person, 

 
  being conduct that, in the opinion of the court, is sufficient to warrant the making of the order 
 
 (2)   Despite subsection (1), it is not necessary for the court to be satisfied that the person for whose 

protection the order would be made in fact fears that such an offence will be committed, or 
that such conduct will be engaged in, if: 

   (a)   the person is a child, or 
   (b)   the person is, in the opinion of the court, suffering from an appreciably below 

average general intelligence function, or 
   (c)   in the opinion of the court: 
    (i)   the person has been subjected on more than one occasion to conduct by 

the defendant amounting to a personal violence offence, and 
    (ii)   there is a reasonable likelihood that the defendant may commit a 

personal violence offence against the person, and 
    (iii)   the making of the order is necessary in the circumstances to protect the 

person from further violence, or 
   (d)   the court is satisfied on the balance of probabilities that the person has 

reasonable grounds to fear the commission of a domestic violence offence 
against the person. 

 

The Act sets out a list of offences which are caught by the definition of “domestic violence offence”. 

The recent amendments expanded that list, and it now covers any offence intended to “coerce or 

control” the protected person, or intended to make the protected person intimidated or fearful – 

including Commonwealth offences. 

Generally speaking it is necessary to satisfy both an objective test (“has reasonable grounds to fear”) 

and a subjective test (“and in fact fears”) before an ADVO can be made.  However, where there are 

reasonable grounds to fear the commission of a domestic violence offence against the protected 

person, an ADVO can, in certain circumstances, be made even without proving that the protected 

person “in fact fears” for their safety. This means that it may be possible to make an ADVO for 

protected persons, notwithstanding their reluctance or unwillingness to give evidence of their fear of 

the defendant.  

Where the court makes an AVO on that basis, the court may only impose the ‘mandatory conditions’ 

of an AVO as set out in s 36. 

The subjective test is also not required where the protected person is a child, is suffering from an 

appreciably below average general intelligence function, or has been subject to a personal violence 

offence by the defendant on more than one occasion.  
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Where the court makes an order on this basis it is not restricted to imposing only the mandatory 

conditions.  

Even where the necessary test is satisfied, the making of an ADVO remains a matter of discretion for 

the court. Section 17 sets out those matters which must be considered by the court when deciding 

whether or not to make an ADVO, and include:  

(a) in the case of an order that would prohibit or restrict access to the defendant’s 

residence—the effects and consequences on the safety and protection of the protected 

person and any children living or ordinarily living at the residence if an order prohibiting 

or restricting access to the residence is not made, and 

(b) any hardship that may be caused by making or not making the order, particularly to the 

protected person and any children, and 

(c) the accommodation needs of all relevant parties, in particular the protected person and 

any children, and 

(d) any other relevant matter. 

ADVOs must be made where defendant charged with serious offence  

Where a person is charged with a “serious offence”, an interim AVO must be made by the court (s 40).  

“Serious offence” is defined in s 40, and includes all domestic violence offences (other than murder, 

manslaughter or assault causing death).  

Where a person is convicted of a “serious offence”, a court (including the District Court) must make a 

final AVO, regardless of whether there has been an application for an AVO. However – the court need 

not make the order “if it is satisfied that it is not required” (s 39).  

Conditions  

The Act provides that the court may impose such prohibitions or restrictions on the behaviour of the 

defendant as appear necessary or desirable to the court and, in particular, to ensure the safety and 

protection of the protected person and any children from domestic and personal violence.  

Alongside the recent legislative amendments, new plain English forms were introduced. These forms 

amend the order and wording of the previous conditions included on the old form. The new versions 

of the conditions are set out in the annexure to this paper.  

The court is also able to make property recovery orders, which assist protected persons to recover 

personal property left at the defendant’s residence (see s 37).  

Children as protected persons 

 
A “child” for the purpose of the Act is a person under the age of 16 years (s 3). 

In the case of an ADVO (including an interim ADVO), the Act provides that the court must include as a 

protected person any child with whom the adult protected person has a domestic relationship (s 38). 

The court is not required to do so “if satisfied that there are good reasons for not doing so” – but must 

give reasons for not doing so.   

Except where AVOs are made in care proceedings, where an application is made for an AVO in which 

each protected person is a child, the applicant for that AVO must be a police officer.  
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Under the new provisions, if police initiated the original application an “interested party” can apply to 

vary or revoke an interim or final order, subject to leave of court (72B).  An “interested party” includes 

(among others) a protected person, a parent of a child where that child is a protected person, the 

Secretary, Department of Family and Community Services, and the defendant.  

The court may grant leave if satisfied that there has been a “significant change in circumstances”, if 

the applicant is the Secretary, or if it is “otherwise in the interest of justice”. The court must not grant 

leave if it is of the opinion that the order would significantly increase the risk of harm to the child.   

The Act contains certain protections for children in AVO proceedings, for example, closed court 

provisions (s 41(3)); protections for children giving evidence in AVO proceedings (s 41(5) and 41A));  

and a prohibition of the publication of names or identifying information about children (s 45).  

Section 40A – orders during care proceedings 

 
Section 40A of the Act gives the Children’s Court the power to “make, vary or revoke” an AVO during 

care proceedings in certain circumstances1. 

It is anticipated that the Children’s Court will publish a practice note in the near future which will give 

practitioners more certainty as to the procedure which should be adopted in respect of a s 40A 

application.  

Basis for the application  

The Children’s Court may make, vary, or revoke, an AVO for the protection of:  

 The child the subject of the proceedings  

 Any person who is a relative of the child 

 Any person who resides on the same property as the child 

The court must be satisfied that there are “circumstances to justify” making, varying or revoking the 

order. The court would also need to be satisfied of those matters set out elsewhere in the Act 

(including the test in s 16) before making the order. However, the court cannot do so if the defendant 

is subject to criminal proceedings before another court, and those proceedings arose out of “some or 

all of the circumstances that justify the making of the order”. 

The court may make the order on the application of a party to the proceedings, or of its own motion. 

This is the case even where the protected person is a child. 

Applications should be in writing. The form of application will be prescribed under the Crimes 

(Domestic and Personal Violence) Amendment (Apprehended Violence Orders) Regulation 2016.  

Where the defendant is not a party to the proceedings, they will need to be notified of the proceedings 

and have a right to appear. The party making the application will need to provide the address details 

of the defendant. Service on the defendant will be affected by police if the defendant is not a party to 

the care proceedings. Statements of service will be required to prove service.   

All parties to the Children’s Court proceedings, the Commissioner of Police, the Secretary, and the 

defendant to the AVO, have standing to appear on the application.  

                                                           
1 This section is currently the subject of amending legislation, to clarify the list of persons to whom the section 
should apply. An updated Bulletin will be published, if required, following the commencement of any amending 
legislation.    
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Notifying the Commissioner of Police  

The Children’s Court must notify the Commissioner of Police of the application.  

It is suggested that the party making the s 40A application write to the Registrar of the relevant 

Children’s Court, giving sufficient information as to the basis for the application, and requesting that 

the Registrar formally notify the Commissioner of Police of the application and the next listing date.  

Appealing an order 

Section 91 of the Children and Young Persons (Care and Protection) Act 1998 (“the Care Act”) applies 

to orders made under s 40A, meaning there is a right of appeal to the District Court against the making 

of an AVO by the Children’s Court. 

When might 40A be useful?  

It is anticipated that the provision will mostly be used to vary an AVO which would prevent contact 

from taking place in accordance with a Care Plan. For example, where a child is a protected person on 

an AVO which names a parent as the defendant but the Care Plan provides for that parent to have 

supervised contact with the child, it would be necessary for the court to vary the AVO to prevent the 

parent from being in breach of the order. It is no longer necessary for separate proceedings to 

commence in the Local Court to obtain or vary an AVO. 

Applications might also be brought where a party to proceedings has made threats to a child, or their 

carer, or to protect one parent from the other where it is clear to the court that one parent has been 

subject to domestic violence.  

An AVO is also a useful alternative to a prohibition order made pursuant to s 90A of the Care Act, in 

circumstances where a prohibition order can only prohibit someone from doing something that could 

be done by a parent in carrying out their parental responsibility and where the police do not have the 

same powers of enforcement as in the case of an AVO. 

Further reading 

 

Current standard wording for AVO Conditions 
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