
I 4 MAR 2011 

Ms Penny Musgrave 
Director 
Criminal Law Review 
Department of Justice & Attorney General 
GPO Box 6 
SYDNEY NSW 2001 

Dear Ms Musgrave 

I refer to the letter from the Attorney General dated 2 February 2011, inviting comments 
on the proposed creation of a new offence (or offences) of causing death or grievous 
bodily harm (GBH) by negligent act or omission, to which a lower level of negligence 
than that currently required to prove criminal negligence would apply. 

Legal Aid NSW is concerned that the creation of such an offence or offences would 
criminalise a broad range of acts and omissions not currently criminalised. The offences 
of involuntary manslaughter by way of criminal negligence and causing grievous bodily 
harm by an unlawful or negligent act already provide a wide range of factual 
circumstances with widely differing degrees of moral culpability for which a person can 
be convicted. It is unclear why further negligence laws are necessary. 

In relation to the two specific circumstances raised by the Coroners Court, Legal Aid 
NSW is of the view that community education is a preferable solution to criminal 
sanctions. We also oppose the creation of a general offence of causing death or GBH by 
negligent act or omission that incorporates a standard of negligence equivalent to that 
contained ins 42 of the Road Transport (Safety and Traffic Management) Act 1999. 

Negligent driving under s 42 is established where it is proved beyond reasonable doubt 
that the accused person drove a motor vehicle "in a manner involving a departure from 
the standard of care for other users of the road to be expected of the ordinary prudent 
driver in the circumstances": R v Buttsworth (1983) 1 NSWLR 658 at 672. This is a very 
low standard of negligence. As acknowledged by the Office of the Director of Public 
Prosecutions in its submission, creating a general offence with this standard would 
criminalise a potentially limitless number of acts and omissions - for example, where the 
momentary inattention of a parent results tragically in the death or serious injury of a 
child. 

The low standard of negligence contained in s 42 is reflected in its summary nature and 
its maximum penalty of 18 months imprisonment. Attaching a maximum penalty of 
between five to ten years imprisonment to an offence that contains such a low standard 
of negligence as has been proposed, is inappropriate. Furthermore, particular caution 
should be exercised when creating an offence that covers the criminalisation of 
omissions. In our view it would be dangerous to create an offence that does not specify 
the types of omissions intended to be covered. 
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Thank yoL,1 for the opportunity to provide these comments. Legal Aid NSW would 
appreciate the opportunity to comment on any draft legislation should it be developed. If 
you wish to discuss any aspect of this submission further please contact Brian Sandland, 
Director Criminal Law on (02) 9219 5732 or via email at 
Brian.Sandland@legalaid.nsw.gov.au or Erin Gough, Senior Solicitor Policy on (02) 9219 
5859 or at Erin.Gough@legalaid.nsw.gov.au. 

Alan Kirkland 
Chief Executive Officer 




