Limitations on the power of a Local Court to
accumulate sentences and the (sometimes
assoclated) problem of late elections by the
prosecution
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What is the time for making an election ?
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Inconsistent Practice Notes

Nominated time for election
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When might late elections commonly occur?
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Hall vR [2015] NSWCCA 298 per Johnson J

(Simpson JA and Davies J agreeing)

Legal AIIRY 1}
~\




Result — Appeal dismissed as incompetent

“Where a 5.263(2) application is made, it is necessary to consider the reasons why election was not
made by the prosecution within the relevant time period, for the purpose of determining whether the
Court can be satisfied that special circumstances exist for granting leave for an election to be made
out of time. To this end, something is required which distinguishes the case from others - that sets it
apart from the usual or ordinary case”
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Johnston v Director of Public Prosecutions (NSW)
[2021] NSWSC 333 — Cavanagh J
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Result: Error found but appeal dismissed

In my view, for the purposes of Ch 5 of the CPA, the manner in which an election may be made is that specified
in reg 117(2), that is either orally to the Local Court or by filing a written notice with the Court. If it is not made
in that manner, then for the purposes of Ch 5, it has not been made

An ex officio indictment has now been filed. The proceedings in the Local Court will be withdrawn. Even if |
remit the matter back to the Local Court for further hearing according to law, the proceedings will be withdrawn
and the Director will be proceeding in the District Court.

In my view, remitting the matter to the Local Court will inevitably result in the proceedings in the Local Court
being withdrawn. The plaintiff may still wish to make application in the District Court on an abuse of process
basis but that is not something I am considering and | am not offering any view about the merits of such an

application.
There is thus no practical utility in quashing the decision of the Magistrate or remitting the matter back to the

Local Court.
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58 Limitation on consecutive sentences imposed by Local Court

(1) The Local Court may not impose a new sentence of imprisonment to be served consecutively (or partly
concurrently and partly consecutively) with an existing sentence of imprisonment if the date on which the new
sentence would end is more than 5 years after the date on which the existing sentence (or, if more than one, the
first of them) began.

(2) Any period for which an existing sentence has been extended under this or any other Act is to be disregarded
for the purposes of this section.

*kkkk

(4) In this section—

existing sentence means an unexpired sentence, and includes any expired sentence or unbroken sequence of
expired sentences with which the unexpired sentence is being served consecutively (or partly concurrently and
partly consecutively).

sentence of imprisonment includes an order referred to in section 33 (1) (g) of the Children (Criminal
Proceedings) Act 1987.
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Stoneham v DPP [2021] NSWSC 725
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Result: Ground 1 upheld — matter remitted

The decision to adjourn the sentence proceeding part-heard to a date after 2 October 2020, in order to defeat the
legislative intention that was apparent in s 58, was not a valid exercise of legislative power. While one can
readily appreciate his Honour’s concern in view of the disparity between the period that the plaintiff had spent in
custody exclusively on these matters and his view of the sentence that they warranted taking all relevant matters
into account, he was nevertheless required to exercise his sentencing discretion within the bounds of s 58.

Ground 2 dismissed:
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Perrin v R [2021] NSWDC 408

CP appeals to DC — heard by Haesler DCJ
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Result District Court Appeal

Each of the matters for sentence individually and collectively called for terms of imprisonment. Their number
and severity meant even making allowance for the Perrin’s undiagnosed mental illness and background of
deprivation an aggregate sentence of over 5 years could be justified.

Reading s 58(4) into s 58(1) in the context of this sentencing exercise —

The [District Court on appeal] may not impose a new sentence of imprisonment to be served ...partly
concurrently and partly consecutively with [ ] if the date on which
the new sentence would end is more than 5 years after the date on which the existing sentence (or, if more than
one, the first of them) began. (emphasis added to perenthisised part of quotation)
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A person who on arrest is serving balance of parole on a 5 year sentence which expires tomorrow. If sentencing
today, the Local Court could not extend the term of imprisonment, however if sentencing took place in two days
time the 5 year period would have reset such that accumulation would be limited only by the combined effect of
maximum penalties of the charges before the court.

In the second of the above scenarios, if the Magistrate were sentencing for 3 Break enter steal offences, then an
aggregate sentence of up to five years could be imposed, noting that it is a single sentence imposed after all
earlier sentences had expired. But if the Magistrate intended to impose individual sentences totalling 5 years (2 +
2 + 1), then the first sentence could validly be imposed making it an existing (unexpired) sentence. Sentences 2
and 3 could not be imposed since they are accumulated on the existing sentence, sentence 1, which, relevant to
sentences 2 and 3, becomes part of an unbroken series of sentences which included the expired 5 year sentence.

e Putsimply, the early sentence is ignored for the purpose of imposing sentence 1, but is then picked up by
sentence 1 such that the s.58 restriction applies to sentences 2 and 3.

Similarly, if an accused had maters before multiple courts then, for the reasons shown in example 2, he would be
better off being sentenced individually at each court, so as to achieve the latter scenario, rather than drawing all

matters together and risking a single (and longer) aggregate sentence. r
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Questions?
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