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Resources

• Criminal Code – hyperlinked version 
through JIRS, or download from Federal 
Register of Legislation

• Sentencing Guide, CDPP, Edition 7.2

• Prosecution Policy, CDPP

• CDPP’s unfitness to be tried/to plead 
guide 

• Commonwealth Criminal Law Third 
Edition by Troy Anderson SC, DCJ

• Judicial Commission’s Sentencing 
Bench Book on Sentencing 
Commonwealth offenders 

https://www.legislation.gov.au/
https://www.legislation.gov.au/


The basics

Summary practice

Summary/indictable

Sentencing options

Use of s20(1)(b) recogs

Specific bail provisions for CAM and terrorism in 
s15AA, 15AAA, 15AB.

Mental health applications – s20BQ and s20BV

Indictable practice
• EAGP discount regime does not apply.
• No judge alone trials, no majority verdicts
• Sentences of 3 years and under – no parole
• Sentences of over 3 years – parole
• One non-parole period for multiple 

sentences
• Parole is very different!
• Fitness is different
• Mandatory sentences and mandatory 

minimums



Important sections 
Crimes Act



There is no 
election!

Anything with a maximum penalty of 12 months or 
over is indictable: s4G of the Crimes Act 1914 
(Cth).

BUT a matter with a maximum penalty of 10 years 
or less is capable of summary disposal with the 
consent of the prosecution and the defence: 
s4J(1).

Anything with a maximum penalty of over 10 
years is not capable of summary disposal and is 
strictly indictable.

Where dealt with summarily:

If the maximum penalty is 5 years or less the 
maximum penalty in the Local Court is 12 months 
or a fine of up to 60 penalty units. (s4J(3)(a)).

If the maximum penalty exceeds 5 years but does 
not exceed 10 years, the maximum penalty in the 
Local Court is 2 years or 120 penalty units. 
(s4J(3)(b)).



Section 20BQ
• No specific fitness provisions for summary matters.

• Section 20BQ rough equivalent to s14.

• Suffering from mental illness within meaning of civil law of the State, or ID.

• More appropriate to deal with the person this way than according to law.

• Dismiss charge and discharge into care of responsible person unconditionally or subject to conditions 
for period of up to 3 years, or attend upon a person or place for assessment or treatment or 
unconditionally.

• Power to adjourn, grant bail, make other orders as appropriate.

• At any time, whether or not plea entered, or if already convicted(?).

• Not require a causal link between condition and offending.

• Unenforceable, CDPP often oppose for this reason.

• Section 20BV – Psychiatric probation orders(!!)



Commonwealth sentencing options

• Dismissing the charge
• Bond without conviction
• Bond with conviction
• Fine
• Imprisonment
• Orders under State law



Dismissing the charge

• Section 19B(1)(c) of the Crimes Act

• Section 10 equivalent

• Things the court should take into account:

• The character, antecedents, age, health or 
mental condition of the person

• The extent (if any) to which the offence is of a 
trivial nature; or 

• The extent (if any) to which the offence was 
committed under extenuating 
circumstances



Bond without 
conviction

• Section 19B(1)(d) of the Crimes 
Act

• Equivalent to CRO without 
conviction

• Max good behaviour bond is 3 
years (s19B(1)(d)(i)

• Probation or other condition, 2 
years (s19B(1)(d)(iii)



Bond with conviction

• Section 20(1)(a) Crimes Act

• Similar to CRO with conviction

• The offender must give security undertaking.

• Good behaviour up to 5 years and any other 
conditions.

• For instance conditions under s20(1)(a)(iv) to 
undertake a specified counselling program – this sort 
of condition cannot exceed 2 years

• If condition imposed that they are subject to 
supervision by Community Corrections, they must 
also specify the condition that the person will not 
travel interstate or overseas without the written 
permission of the community corrections officer 
(s20(1A))



Fine



Imprisonment

• Last resort s17A(1)

• No statutory ratio except for certain offences 
(terrorism, treason, espionage etc) s19AG(1) –
75%

• It REALLY matters whether the sentence is 
above or below 3 years

• If more than 3 years, must impose a NPP

• For certain offences mandatory NPP (eg
people smuggling)

• For certain offences there is a mandatory 
minimum head sentence (eg CAM offences 
where prior conviction, or certain related 
offences)



Orders under 
State law
• State options available (not all)

• Section 20AB – when sentencing a federal offender allows the court to 
impose a State or Territory order of a specified type.

• Available: 

• ICO

• CCO

• CRO with conviction

• Not available:

• CRO without conviction

• Section 10A

• Fine without conviction

• Fine and a bond as two different penalties

• NOTE: ICO breach does not go to SPA, it follows steps in s20AC.

• Breaches of ICO, CCO and CRO have to be called up by the CDPP.



Commonwealth sentencing options



Section 20(1)(b) 
– neglected and 
misunderstood!

Sentence of 3 years or less.

Release immediately or after serving a term of 
imprisonment.

Can have a fully or partially suspended sentence.

Good behaviour for up to 5 years.

Security undertaking by offender.

Release forthwith only in exceptional circumstances for 
certain offences. 

Breach call up by CDPP. Range of options for breach 
including a fine.



Commonwealth parole: an unfair system

Lack of rehabilitative 
focus, more about 

risk

50% of Cth offenders 
get parole compared 
to nearly 90% NSW 

State offenders

Majority of decisions 
made by one man 
sitting in Canberra

Lack of transparency

No appeal or review

Sex offenders rarely 
get parole, even when 

not eligible for 
programs



“Adverse comments” letter



An example

Money laundering 
offences, no prior 

record. Older Taiwan 
National.

No English, ignored the 
letter when given to her 

the first time.

Ignored the letter the 
second time, at the last 
minute another inmate 

wrote a response for 
her.

Refused parole despite 
no rehabilitative 

pathway in custody.

CCU became involved 
and requested an early 

reconsideration.
Request refused.

Legal advice about 
judicial review says no 

merit.

CPO eventually agree to 
reconsider early.

Granted parole 3 
months before her 12M 

anniversary and went 
home to her family.



Cth parole take aways

1

Pitch
•Always pitch for 

sentence of 3y or 
under.

2

Advise
•Advise client that 

parole is not 
automatic, don’t 
ignore letter

3

Refer
•Refer them to 

CCU for 
assistance



Fitness – matters 
heard on indictment



Requirement for a prima facie case
Different to State regime

• If a person is found unfit, court 
must determine whether there is 
a prima facie case: s20B(3)

• Question for judge not jury
• Unfit person may give evidence, 

make an unsworn statement or 
raise any defence, court may 
seek other evidence as it 
considers likely to assist: s20B(7)

This is not a special hearing

• Test is: A prima facie case is 
established if there is “evidence 
that would (except for the 
circumstances by reason of 
which the person is unfit to be 
tried) provide sufficient grounds 
to put the person on trial: s20B(6)



Requirement for a 
prima facie case
• Crown may provide the Court with a crown case
statement and the brief of evidence that would be relied
upon at trial

• Parties can make submissions

• If no prima facie case → dismiss charge and order
release under s20BA(1)

• If prima facie case → court has the option of
dismissing the charge pursuant to s20BA(2). (Same test
as for s19B).

• If charge is not dismissed:

• Person likely to become fit within 12M: s20BB

• Person unlikely to become fit within 12M: s20BC

• Subsequent reviews by the AG

• Interesting case: Laxale by his tutor v Sydney Local
Health District [2024] NSWSC 994
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