1.

Attachment 2
Proposed Care and Protection fee guidelines

Lump sum fees — establishment and placement phase

The lump sum fee includes but is not limited to all

preparation time, including drafting and reading court documents including
subpoena material

court time (including all mentions but excluding Court time for interim
applications and and

conferences with the client and witnesses.

1.2 Payment of additional fees for the establishment and placement phase
The payment of fees in addition to the standard lump sum fee for establishment and
placement phase will only be paid in exceptional circumstances.

Legal Aid NSW may be satisfied there are exceptional circumstances in matters
where:

The Crown Solicitor’s Office is briefed

The proceedings are on foot for longer than 18 months without being listed for
final hearing, or

Where preparation for a contested establishment hearing (on submissions only)
is required.

Matters where the represented person is a person who has substantial difficulty
in dealing with the legal system including by way of illiteracy, substantial mental
health impairment, cognitive impairment or physical disability

After the filing of care plans, the Secretary’s position changes and/or orders are
sought by DCJ that are materially different to those in the Care Plan, or
Matters where there are more than 5 children/young people the subject of the
proceedings;

What is not considered exceptional circumstances?

Exceptional circumstances would not include:

¢ Any work of an administrative, secretarial or clerical nature, or

e Any costs or time related to the administration of the grant of legal aid.



2. Lump sum fees for preparation for final hearing

The fee for preparation for the final hearing includes but is not limited to all:
e preparation time
e drafting and perusing evidence, including subpoena material
e briefing counsel
o conferences with the client and witnesses.

2.1Payment of additional fees for preparation for final hearing
The payment of fees in addition to the standard preparation fee for final hearing will only
be paid in exceptional circumstances.

Exceptional circumstances must be considered in the context of care matters listed for
final hearing.

Legal Aid NSW may be satisfied there are exceptional circumstances in matters where:

2.1.1 The Crown Solicitor’s Office is briefed

2.1.2 Competing expert/s (not including the Court Clinician) are required to give
evidence at the final hearing, or matters involving complex forensic or
medical evidence including matters where the key issue in dispute relates to
an unexplained injury suffered by a child the subject of or connected to the
proceedings

2.1.3 An independent legal representative has significant concerns about the final
orders proposed by the Department of Community and Justice (DCJ), and
that are agreed to by all the other parties

2.1.4 After the filing of care plans, the Secretary’s position changes and/or orders
are sought by DCJ that are materially different to those in the Care Plan, or

2.1.5 There are more than five parties, excluding DCJ.

What is not considered exceptional circumstances?
Exception circumstances would not include:
e Afinal hearing listed urgently or at short notice
e Adjournment of the final hearing
e Any costs or time related to the administration of the grant of legal aid, or
e Work of an administrative, secretarial or clerical nature.



3.

Briefing counsel in the Children’s Court

Legal Aid NSW will only approve funding for counsel if satisfied the matter is complex.

Legal Aid NSW may consider that a matter is complex in the Children’s Court where:

4,

It raises novel issues of law, or complex issues of fact

It is listed for final hearing for 5 days or more

It involves an expert/s (excluding a Court Clinician) giving evidence at the final
hearing, or

The Crown Solicitors Office is briefed.

Solicitor Advocate Fee Rate

The solicitor advocate rate will not be paid in care and protection matters unless:

Note:

It is a matter that has or would be approved funding for counsel in accordance
with Guideline 3, and

The solicitor has been unable to secure counsel to appear at the final hearing,
or

The solicitor with carriage of the matter is willing and is able to appear as
solicitor advocate at the final hearing.

If approved, solicitor advocate rate will be paid instead of (not in addition to) the

standard fee for solicitor attendance at the final hearing.
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