Legal AidIgy

Lawyers acting for Children and Young People:
A practice guide

Lawyers representing children and young people have a unique responsibility to uphold their rights, support
meaningful participation, and provide legal advice that is developmentally appropriate. These guidelines
outline key ethical, communication, and practice principles to support effective representation.

They should be read alongside the Best Practice Guidelines for working with Children and Young People.

Understand representation models

When acting for children and young people, lawyers may operate under different representation models.
This will depend on the legal context, the child’s age, and jurisdictional guidelines. Each model carries
distinct responsibilities and ethical considerations—particularly in how the child’s views are heard, how
decisions are made, and how advocacy is approached. The two most common representation models are
direct and best interests. A clear understanding of both is essential to ensure that legal support is
developmentally appropriate, transparent, and meets professional obligations.

Direct Representation

The lawyer takes instructions directly from the child or young person and advocates for their expressed
wishes.

e This model is used in criminal matters and most civil matters.
o Family lawyers can also work under direct representation in Care and Protection matters when the client
is 12 years or older.

Best Interests Representation

o The lawyer acts independently to promote what they believe is in the child’s best interests, which may
differ from the child’s views.

e This model is used in the Family Law Jurisdiction by Independent Children’s Lawyers (ICLs). See
Guidelines for Independent Children's Lawyers | Federal Circuit and Family Court of Australia.

e This model is also used by child representatives in Care and Protection matters when the child is 11
years of age or under.

For more details about representation types please refer to:

e NSW Law Society Representation Principles for Children’s Lawyers

In addition, Civil lawyers may find the following guide developed by the Children’s Civil Law Service helpful
when acting for young people in civil law matters:

e Capacity and Civil Law

Tip! Clarity is key: Always explain your role in a way the young person can understand.
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Respect confidentiality

¢ Children and young people are clients in their own right and legal professional privilege applies to
communications between the lawyer and the child or young person, ensuring that their discussions
remain confidential and protected unless they choose otherwise.

o Respect their confidentiality and share information only with informed consent of the child or young
person or if legally required. This includes not disclosing details to well-meaning parents or carers
without consent.

¢ Explain any limits of confidentiality early and clearly.

¢ Consider confidentiality issues when a support person or family member is invited into any legal
conference, particularly if sensitive matters may be discussed or instructions obtained.

Exceptions

¢ Independent Children’s Lawyers may have different obligations — refer to the ICL guidelines.
e Lawyers have a duty of care to their client. Disclosure is allowed if necessary to prevent serious harm
when there is a:
e Risk of self-harm
e Risk of harm from others
e Risk of harming others
e Serious future offence planned
e These exceptions are part of a solicitor’s ethical obligations and align with their duty of care.
¢ If uncertain about confidentiality requirements — discuss with a Manager, Senior Solicitor or contact the
Ethics Committee at the Law Society of NSW.

Tip! When a young person consents to share information, explain clearly what will be disclosed.
Provide them with the opportunity to confirm if there are any aspects they would prefer remain
confidential.

Managing support people

¢ Young people may choose to have support people attend their appointments and court dates. Always
confirm with the client whether they wish their support person to be present during legal conversations.

o |If the client agrees, clearly identify who is present in the meeting and clarify the role of the support
person. Record the support person’s name and role in your file note of the advice.

¢ During the client interview don’t assume a parent, carer or other support person speaks for the child or
young person — seek or confirm instructions/wishes directly from the child or young person.

Legal privilege and support persons

e The content of a legal conversation is a key factor when deciding whether a support person should be
present.

¢ Because legal professional privilege does not apply to support persons, anything discussed in their
presence - particularly in criminal matters - may be used in evidence against the client.
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o This risk, along with other confidentiality considerations, should be carefully assessed before and during
any legal conference.

e For further guidance review Principle D4 — Practitioner should explain the implications of having a
support person present during a meeting and ensures the child consent in the NSW Law Society
Representation Principles for Children’s Lawyers on page 24.

Tip! Begin each meeting by checking if the young person wants their support person present -
wherever possible, ask them privately, as they may not feel comfortable deciding in front of their
support person.

Explain that you may need to speak with them alone first to meet confidentiality obligations and
let them know they can ask the support person to leave at any time. Stay alert for signs of
discomfort and, if needed, gently suggest the support person step out.

Setting clear expectations

o Clearly explain your role as a lawyer, including what you can and can’t do, and how decisions will be
made.

o Be transparent about confidentiality and any limits to your advocacy.

o Revisit these expectations regularly, especially if the case evolves or the young person’s understanding
changes.

Tip! Regularly check in with your client about their understanding - at the end of each
conversation, invite questions and confirm understanding by asking: “Can you tell me what each
of us will do before our next meeting?e”

Continuity of representation

¢ Where possible, maintain continuity of representation to build trust and rapport with the young person.
¢ If a change is unavoidable, ensure a warm handover and explain the reason clearly to the young person.

Tip! Always explain handovers clearly, including why the change is occurring. This helps prevent
children and young people from feeling unimportant or believing they have done something
wrong to cause the change.
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