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Driver Disqualification Reforms – Handbook
1.

Introduction

This document is provided as an aid to understanding changes to the Road Transport Act 2013 (the
Act) which were introduced by the Road Transport Amendment (Driver Licence Disqualification) Act
2017 and took effect from the 28th October 2017. The Act was further amended in late 2018 to
address some of the practical issues that arose after commencement.
The reforms that were introduced in October 2017 drew on recommendations of the 2013
Committee on Law and Safety’s Report Driver licence disqualification reform and comprehensive
consultation with key stakeholders. Legal Aid NSW has been involved in on-going consultation with
the NSW Government about the reforms and is a participant in the Driver Licence Disqualification
Reform Implementation Working Group.
The reforms maintain considerations of public and road safety as a focus point. Police now have
stronger powers to protect community safety by keeping repeat offenders and dangerous drivers off
the road. Police can impound the motor vehicle or seize the number plates of disqualified drivers
who continue to drive. At the same time, the reforms provide an avenue for drivers to return to
lawful and regulated driving.
For the most part, the reforms present a light at the end of the tunnel for many of those who are
currently facing very long periods of disqualification. Underlying the reforms is a recognition that
there is little evidence to show that lengthy disqualification periods deter unauthorised driving; in
fact it may encourage people to drive unlawfully. The reforms also recognise the serious and
disproportionate social impact of lengthy disqualification periods on vulnerable people, especially
for those in remote areas, and the contribution of disqualification periods to the over representation
of indigenous persons in custody.

2. Key points
1) Legal Aid NSW policy changes as a result of the Drive Disqualified reforms.
2) Reduction in penalties and disqualification periods for ‘unauthorised driver offences’ and other
certain offences (includes the removal of the mandatory 3 year disqualification for a second or
subsequent Never Licenced offence).
3) Disqualification periods commence on date of conviction (concurrent with existing periods)
unless the court orders otherwise.
4) Habitual Traffic Offenders scheme abolished.
5) Introduction of a scheme for eligible persons to apply to the Local Court for the removal of their
existing periods of disqualification.
6) Applications for removal of disqualifications – How to record on CASES.
7) Increased police powers to impound vehicles or confiscate number plates of repeat
‘unauthorised driving’ offenders.
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Legal Aid NSW policy regarding the Drive Disqualified reforms

Legal Aid NSW is a lead agency for the implementation of the new scheme. Services that Legal Aid
NSW has agreed to provide as part of the implementation, include:




Advice to people on how the scheme works
Minor assistance to those who are not eligible for aid
Representation for eligible applicants, on a duty basis, (a grant of aid is only required where
costs for disbursements are required) and
Community outreach and legal education activities



In order to provide the agreed services, the Board of Legal Aid NSW approved a new policy
concerning ‘applications to remove driver licence disqualifications’ and amendments to the existing
policy regarding ‘commencing proceedings in the Local Court’.

New policy for applications to remove driver licence disqualifications:

Legal aid is available for applications in the Local Court to remove driver licence disqualifications under
Division 3A of Part 7.4 of the Road Transport Act 2013.
For legal aid to be granted, the applicant must satisfy the following tests:
a) Means Test
b) Availability of Funds Test
c)

the applicant has complied with the relevant offence free period defined in section 221A of the
Road Transport Act 2013

d) the applicant is not rendered ineligible to apply by virtue of having been convicted of any of the
offences listed in Section 221D of the Road Transport Act 2013, and
e)

the applicant has not had an application to remove a driver licence disqualification refused within
the last 12 months.

Note: This service will be provided on a duty basis.
Grants of aid will only be available where Legal Aid NSW considers that disbursements are required.

Sub-paragraphs d) to f) are in the nature of a ‘merit test’. If these conditions are not met, the person
would not be eligible to make an application under the scheme, in which case, they are also not
eligible for legal aid.
Note that the unpaid contribution test does not apply in duty matters. An outstanding debt would
not prevent a person from being represented on a duty basis, but would preclude a grant of aid. A
grant will only be available where disbursements are required.
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Amendments to policy regarding commencement of proceedings
Policy 4.19 and 4.3.9 provide that, with the exception of apprehended domestic violence
proceedings, legal aid is not available to commence proceedings in the Local Court. A further
exception now provides for applications to remove driver licence disqualifications.
The relevant portion of policy 4.19 and 4.3.9 is now:

Legal aid is not available to a person to commence proceedings in the Local Court except for
apprehended domestic violence order proceedings and applications to remove driver licence
disqualifications.

Submitting applications for a grant of aid
A grant of aid will be provided only when necessary for the payment of disbursements. In most
cases, the service will be able to be provided by the existing duty service at the relevant court. If an
application is made for a grant of aid, Legal Aid NSW will determine whether the disbursements are
required.
If making an application, you must select the Matter Group of “Driving/Traffic” and Matter Type is
“Disqual Removal App”. Plea must be “No plea”.
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Client Referral Options - Driver Disqualification Removal Scheme
In line with existing policies, any person, regardless of means, may be provided with free legal advice
(and minor assistance when appropriate).
A person who appears to be eligible to apply under the Driver Disqualification Removal Scheme, and
also within the legal aid means test, may be represented on a legal aid duty basis. A grant of aid
would only be provided in what is likely to be the rare occasion when a disbursement of funds is
necessary.
In areas where there is an existing Legal Aid in-house duty service, it is envisaged that persons can
obtain advice from that service. If the person is eligible under the scheme and for legal aid, they
may also be represented by that service.
If you have a client that you are wishing to refer to Legal Aid NSW, and they do not live in an area
where in-house duty services are provided, you could refer them to the Driver Reform
Implementation Team. Alternatively they could approach the duty solicitor at their nearest local
court.
Referrals to the Driver Reform Implementation Team can be made by way of email to:
driverteam@legalaid.nsw.gov.au
In addition to sufficient contact details for the client, please include as much background details as
possible to assist the team in assessing the case, including the following details if known:
When are the client’s disqualification periods due to end?
For how many years has the client been disqualified?
How many years since the last driving offence?
Is a copy of the driving record and/or criminal record available? Please attach if
possible
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New penalties

Unauthorised driving offences
New penalties are provided by amendments to sections 53 and 54 of the Act, and the insertion of
section 205A. Section 205A contains a table which sets ‘default’ and ‘minimum’ periods of
disqualification for particular offences.
Disqualification periods
Disqualification periods for the unauthorised driving offences that carry a default and minimum
period of disqualification are listed in the table appearing in Section 205A of the Act, and is
reproduced below.
Note that Section 53(4) is omitted from the Act, thereby removing the mandatory 3 year
disqualification period for a second or subsequent ‘Never Licensed’ offence. Disqualification periods
for this offence are now listed in the Section 205A table and provide a default period of 12 months
and a minimum of 3 months.

Table as set out in Section 205A of the Road Transport Act 2013
Offence
Section 53(3) – second or
subsequent offence (Never
Licensed)
Section 54(1),(3) or (4) – first
offence (Driving while
disqualified, suspended or
after licence refusal or
cancellation
Section 54 (1), (3) or (4) –
second or subsequent offence
Section 54(5) – first offence
(Driving after licence
suspended or cancelled for
non-payment of fine)
Section 54(5) – second or
subsequent offence

Default period of
disqualification
12 months

Minimum period of
disqualification
3 months

6 months

3 months

12 months

6 months

3 months

1 month

12 months

3 months

Imprisonment periods
For offences of driving whilst disqualified, suspended or cancelled (other than fine default offences),
imprisonment periods have been amended as follows:


In the case of a first offence: reduced from 18 months to 6 months, and



For a second or subsequent offence, reduced from 2 years to 12 months.
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In the case of fine default offences;


There is no longer any term of imprisonment available for the first offence (it was previously
18 months) and



For a second or subsequent offence the imprisonment has been reduced from 2 years to 6
months.

For Never Licensed offences:


The 18 months imprisonment for a second or subsequent offence has been reduced to 6
months.

As was previously the case, there is no period of imprisonment applicable for a first offence.

Road racing, aggravated burnout and other activities
Section 116(7) has been omitted and then replaced with:
Section 116(7)
If a person is convicted by a court of an offence against subsection (2) (a), (b),
(c) or (d) in relation to a motor vehicle:
a)

except as provided by paragraph (b)—the person is disqualified from
holding a driver licence by the conviction and without any specific
order of a court for 12 months, or

b)

if the court at the time of the conviction thinks fit to order a shorter or a
longer period of disqualification—the person is disqualified from
holding a driver licence for the period specified in the order.

Previously this offence carried an automatic disqualification of 12 months. In the new section 116(7)
the automatic period of 12 months has been retained, however the court now has the discretion to
reduce this period – no minimum period is specified.
Effect of alterations in penalties
Section 19(2) Crimes (Sentencing Procedure) Act 1999
If an Act or statutory rule reduces the penalty for an offence, the reduced penalty extends to
offences committed before the commencement of the provision of the Act or statutory rule
reducing the penalty, but the reduction does not affect any penalty imposed before that
commencement.
That is, the reduced penalties apply to offences committed prior to the commencement of the
amending legislation but do not affect penalties already imposed before the commencement date.
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Commencement of disqualification periods and related matters

Section 207A is inserted into the Act and provides a default position that any disqualification period
imposed by the court will run from the date of conviction.
207A Commencement of disqualification
a)

The disqualification of a person from holding a driver licence as a
consequence of being convicted of an offence by a court begins on the day that
the court convicts the person unless the court orders that the disqualification
begin on a later day specified by the court.

b)

This section is subject to section 206A.

This means that the disqualification period is presumed to run concurrently with any existing
periods, rather than accumulating. However, the court does have discretion to specify a later
commencement date.
The existing section 206A (which extends periods of disqualification by the time spent in custody
serving a sentence of imprisonment for a major disqualification offence) is retained. Therefore 207A
is subject to 206A.
Section 206B is another new provision. It requires the court when dealing with an offence to take
into account any period of immediate suspension under section 224 of the Act. The court must also
take the period of suspension into account when dealing with any related offence. ‘Related offence’
206B Effect of immediate or other licence suspension on period of disqualification
1)

This section applies where a driver licence has been suspended under
section 224 or under any other provision of this Act or the statutory rules for
an alleged offence.

2)

A court that determines a charge for the offence (or for a related offence) is
required to take into account the period of suspension when deciding on any
period of disqualification from holding or obtaining a driver licence on
conviction for the offence (or for the related offence).

3)

An offence is related to another offence if it relates to the same act or omission
that gave rise to the other offence.

4)

The period of suspension satisfies all or the relevant part of any minimum
period of disqualification that is or is required to be imposed under this Act on
conviction for the offence (or for the related offence). Accordingly, the total
of the period of suspension and of the period of disqualification is not to be
less than that minimum period of disqualification.

5)

The court may order that the period of disqualification ends on a day specified
by the court.
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is defined in section 206B(3) as an offence arising from the same act or omission that gave rise to the
other offence.
Section 206B replaces, but is broader than, the similar provision in the former section 225(3) of the
Act. Under the old provision, the court could only have regard to the suspension when dealing with
the offence to which the suspension notice related. New section 206B enables the court to have
regard to related offences.
Section 206B(5) allows the court to specify a date on which the disqualification ends.
Section 225(4) is inserted into the Act which provides:
Section 225(4)
“An immediate licence suspension notice has effect even if the driver licence concerned has
already been suspended”

This provision:


ensures that an immediate licence suspension notice can still be issued, and take effect,
notwithstanding any other suspension that may currently operate upon the person’s drivers
licence.



permits the court to take into account any period of immediate suspension when dealing
with the offence (or related offence) notwithstanding that the person may already have
been suspended.



ensures that should the other pre-existing suspensions be lifted, the immediate suspension
notice issued by the police will continue to have its intended effect.
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6. Habitual Traffic Offenders scheme abolished
Part 7.4, Division 3 of the Act is omitted
When the Road Transport Amendment (Driver Licence Disqualification) Act 2017 first commenced, it
included three savings provisions.1
Subparagraph (1)
A disqualification from holding a driver licence imposed under Division 3 of Part 7.4 before the
repeal of that Division by the amending Act does not cease to have effect because of the repeal of
that Division.

That is, the abolition of the HTO scheme does not bring existing disqualifications under a HTO
declaration to an end, they remain in place.

Subparagraph (3)
Despite the repeal of section 208 (2) by the amending Act, Division 2 of Part 7.4 continues not to
apply in respect of a person who continues to be subject to a disqualification from holding a
driver licence by the operation of this clause.

This preserves the exemption from the mandatory interlock scheme for those subject to a current
HTO declaration. This was previously achieved by section 208(2), however the Amending Act
omitted this subsection.

Subparagraph (2)
Despite the repeal of Division 3 of Part 7.4, the power of a court under that Division (as in force
immediately before its repeal) to quash a declaration of a person as an habitual traffic offender
may continue to be exercised by a court despite its repeal.

1

Now contained in Clause 65(2), Schedule 4 of the Act.
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A further subparagraph (2A) was inserted on 28 November 2018 by further amending legislation.2
That provision is as follows.
Subparagraph (2A)
In particular, section 220, as in force immediately before its repeal by the amending Act,
continues to apply with the following modifications:
(a) a person who was declared to be a habitual traffic offender by operation of section 217
(as in force immediately before its repeal by the amending Act) may, on or after the
repeal of section 220, apply to the Local Court for the declaration to be quashed, even if
the Local Court was not the court that convicted the person of the relevant offence,

(b) the Local Court may determine the application to quash the person’s habitual traffic
offender declaration, as if section 220 had not been repealed, even if the Local Court
was not the court that convicted the person of the relevant offence.

That is, the right to apply to the Local Court to quash a Habitual Offender declaration and the
power of a court to determine such an application have been preserved.
Previous difficulties with quashing declarations
Prior to the insertion of subparagraph 2A (referred to above) one interpretation of the original
amending legislation and the savings provisions introduced in October 2017 was that the right to
apply to the Local Court to quash an habitual offender declaration had been removed. On this
interpretation, the power of a Local Court to determine such an application had been preserved,
but only in cases where an application had been lodged prior to the 28 October 2017.
The Supreme Court of NSW considered the issue in Dixon v Attorney General of NSW [2018] NSWSC
1618. The Supreme Court held that the new laws retained the ability for a person to apply to quash
an habitual traffic offender declaration and confirmed the power of the Local Court to deal with
such applications.
In any event, subparagraph (2A) now makes it clear that both the right to apply to the Local Court
to quash a habitual offender declaration and the power of a court to determine such an application,
are preserved.
Providing advice to people affected by Habitual Offender Declarations
If a person has any court ordered periods of disqualification remaining on their record to be served,
they should, if eligible, apply under the new scheme. A successful application under the new
scheme will result in the removal of all existing disqualifications, whereas a successful application to
quash HTO declarations will only quash those declarations.
However, in some circumstances an application to quash an HTO declaration may be the preferred
or only option. Some examples would be:


2

The only remaining disqualifications to be served are HTO declarations. A successful
application to quash would therefore bring to an end all relevant licence disqualifications.
The application process to quash is simpler than an application under the new scheme. If

Justice Legislation Amendment Act (No. 3) 2018 (NSW)
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the application to quash is refused, an eligible person can still apply under the new scheme;
or
The person is ineligible to apply under the new scheme due to a relevant conviction on
their record; or
The person is otherwise eligible to apply under the scheme but has not served the relevant
offence-free period. In this case, perhaps the argument for quashing declarations is less
convincing, but nonetheless the option has been preserved; or
An application under the new scheme has been refused. While another application can be
made after 12 months, if the person is subject to an existing HTO declaration, they may
wish to apply for the declaration to be quashed,
o If the only disqualifications outstanding are HTOs, a successful application to quash
the HTO will entitle the person to apply for a licence
o If other disqualifications exist, quashing the HTOs may bring those other
disqualification periods forward.
o If the HTO declarations are quashed, the person may have better prospects of
success when they re-apply under the new scheme in 12 months.

When might a court quash Habitual Traffic Offender Declarations - what is the test?
An application to remove licence disqualifications under the new scheme is determined by
reference to a different set of considerations to an application to quash an HTO declaration.
The power to quash HTO declarations was formerly contained in section 220 of the Act.3 The only
guidance was if the court “determines that the disqualification imposed by the declaration is a
disproportionate and unjust consequence having regard to the total driving record of the person and
the special circumstances of the case.”
There were no specific provisions setting out an application process. An application was made
purely on the basis of the court’s power under section 220 of the Act.
A template application form is available at:
www.localcourt.justice.nsw.gov.au/Pages/forms_fees/forms.aspx.

3

As noted above, the provision continues to apply due to Clause 65(2A), Schedule 4 of the Act .
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Removal of licence disqualifications: Part 7.4, Division 3A

Sections 221A through to 221E govern all aspects of the scheme.
Summary
Under the scheme, an eligible person can apply to a Local Court for the removal of their existing
periods of disqualification. Before an application can be made, an eligible person must have
observed an offence-free period. To be ‘offence-free’ the person must not have been convicted of
any driving offence throughout the relevant period. The offence-free period must lead up to the
time of the application and continue until the date the court determines the matter.
When determining whether it is appropriate to remove the applicant’s periods of disqualification,
the Local Court must take a number of matters into account. Public safety is obviously a matter to
be considered, along with other factors such as the applicant’s overall driving record and relevant
personal circumstances. In dealing with an application, the Local Court can either refuse the
application or grant it. In the latter case, all periods of disqualification are removed. There is no
half measure, the Local Court cannot remove some of the disqualifications but not others. Note,
Mandatory Interlock Orders are an exception to this – see section 221D(2).

Summary of steps and considerations
1. The applicant must obtain an up-to-date copy of their traffic record with an RMS letter.
An applicant is required to provide an up-to-date copy of their traffic record together with a
specific letter provided by the RMS in relation to eligibility under the new scheme. The RMS
form to apply for the traffic history and accompanying letter is entitled, ‘Driving record
application for disqualification removal order’ and it is free of charge to apply for a driving
record under the scheme. There is no set time given by the RMS for processing applications
for a driving record, it will vary depending on workload and other factors.
A copy of the form can be found at:
http://www.rms.nsw.gov.au/documents/about/forms/45072064-driving-recordapplication-disqualification-removal-order.pdf.
The application for your driving record requires either a Justice of the Peace, Solicitor, or
other appropriate person listed on the form to witness the applicant’s signature, confirm
the applicant’s identity and certify a copy of two of the forms of identification listed on the
form.
2. Does the applicant have an offence which will exclude them from the scheme?
Section 221D sets out a number of matters that will preclude a person from applying. If a
person has ever been convicted of an offence listed in 221D(1), they are excluded. There is
no waiting period that will cure an issue of ineligibility.
(If a person is ineligible due to an offence listed in section 221D(1)– that is the end of the
matter. The following steps presume the applicant is an eligible person).
3. Which offence-free period applies to the applicant?
Offence-free period is defined in section 221A. If in the preceding 4 year period, a person
has been convicted of either a ‘major offence’, or Street racing, Aggravated burnout or
15 | P a g e
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Exceed speed by more than 30km/h offences, then a 4 year offence-free period will apply,
whether or not the disqualification period for that offence has been served. If all remaining
disqualifications are the result of HTO declarations, or the disqualification is for any other
offence, then a 2 year period will apply.
4. If the person is eligible and has completed the offence-free period – they can apply
As discussed at point 1, the applicant must provide an up-to-date copy of their traffic
record and the accompanying letter from the RMS with their application. The application is
also to include all matters that the applicant wishes the court to take into account when
determining the application: section 221C(2)(a). Applicants are encouraged to seek legal
advice prior to lodging an application.
5. The hearing and the outcomes
There is no other party to the proceedings. The police or RMS will not appear or make
submissions. The court may request updated traffic and criminal records from these
agencies, as well as reports from the Commissioner of Fines Administration.
The court may determine the application at first mention or adjourn for participation in a
driver’s education course or for any other reason.


Application granted – the applicant must apply for and be issued with a new licence
before driving.
If the applicant has any outstanding fines, they should be attended to before
applying for their licence. It would be advisable for the person to attend to any
outstanding fines prior to lodging their application with the court. Consider whether
the applicant may be eligible for a Work Development Order (WDO) and make an
appropriate referral to our Civil Division. Solicitors can refer to
wdo@legalaid.nsw.gov.au or the person can call the ‘WDO Hotline’ at Revenue NSW
on 1300 478 879.
The RMS will require completion of the required road safety and knowledge tests,
and any other relevant requirements before issuing a licence. The RMS will also
conduct a further check to ensure that there were no recent driving offences which
were not known to the court at the time the order was made. If the RMS has reason
to believe that a traffic offence had in fact been committed during the offence free
period, the matter will be reported back to the court to be re-heard, in which case a
licence will not be issued until the court has re-heard the matter.
One passenger restriction
A successful applicant who is issued with a P1 or P2 licence after a period of
disqualification (whether or not they were removed under this scheme or served in
their entirety) will carry a one passenger restriction. That is, the person must not
have more than one passenger present in their vehicle during the first 12 months of
holding a licence (see rule 37 Road Transport (Driver Licensing) Regulation 2017). P1
and P2 licence holders subject to this condition may apply for an exemption on the
basis of exceptional circumstances such as family or employment obligations. The
application for exemption form is available on the RMS website.
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Application refused – there is no right of appeal. So long as the applicant remains
eligible, a further application can be made after 12 months from the date the court
determined the matter. Consider any reasons given for refusing the application. Is
there any advice that can be given to the client to improve their prospects on a later
application?
If an application is dismissed in the absence of the applicant, an annulment
application can be made under section 221B(9) of the Act – not section 4 of the
Crimes (Appeal and Review) Act 2001.
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The scheme and legislative provisions in more detail
Section 221A - Definitions
Section 221A provides the definitions applying to certain terms used throughout the division.
Among other terms, this is where relevant offence-free period is defined, reference to which will
enable you to determine whether a 2 or 4 year offence-free period applies.

relevant offence-free period, in relation to a disqualified person who has applied under this
Division for the removal of his or her licence disqualifications, means:
a) 4 years, if the person has been convicted of any of the following offences within the
period of 4 years before the determination of the person’s application by the Local Court
under this Division (whether or not the licence disqualification imposed for that offence
has been completed):
i)
a major offence, or
ii)
an offence of exceeding a speed limit prescribed under this Act by more than 30
kilometres per hour, or
iii)
an offence against section 115 (1), 116 (2) or 117 (2), or
iv)
any other offence prescribed by the statutory rules, or
b) 2 years, if all those licence disqualifications were imposed by this Act because the person
was declared (or taken to have been declared) an habitual traffic offender under Division
3 (as in force immediately before its repeal), or
c) 2 years, in any other case

For ease of reference, the matters in subparagraph iii) are:
115(1) Street Racing
116(2) Aggravated burnout
117(2) Manner/Speed dangerous (which is a major offence in any event)

“driving offence” means: (emphasis added)
a) A major offence, or
b) an offence against the road transport legislation that relates to the driving of a motor
vehicle (other than a parking offence).
Road transport legislation is already defined in section 6 of the Act, however, it has been further
defined in section 221A – see below.
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road transport legislation includes the Heavy Vehicle National Law (NSW), but does not include:
a) the Motor Vehicles Taxation Act 1988 or the regulations made under
that Act, or
b) Schedule 2 or statutory rules made for the purposes of that Schedule.
The substance of the definition and the use of the word includes in the 221A definition makes it
clear that the section 6 definition still applies, but with the qualifications introduced by 221A when
dealing with matters under Part 7.4 of Division 3A.

“pending proceedings for a driving offence” means:
a) court proceedings for an alleged driving offence that have not been finally determined,
or
b) a penalty notice issued for an alleged driving offence if:
i.
the amount payable under the penalty notice has not been paid (in part or in
full), and
ii.
an election has not been made to have the matter determined by a court, and
iii.
a penalty notice enforcement order under Part 3 of the Fines Act 1996 has not
been issued in respect of the penalty notice, and
iv.
a formal decision has not been made to withdraw or cease enforcement action
on the penalty notice

“disqualified person” and “licence disqualification” are also defined in section 221A but have not
been reproduced or further discussed here.
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Section 221B – Local Court may remove licence disqualifications after
relevant offence-free period

221B(1) Local Court may remove licence disqualifications after relevant offence-free
Period
1) The Local Court may, by order on application made in accordance with this
Division, remove all licence disqualifications to which a disqualified person is
then subject if:
a) the disqualified person has not been convicted of any driving offence for conduct
during the relevant offence-free period before the removal of the licence
disqualifications, and
b) the Local Court considers that it is appropriate to do so.
Note. See section 221D for persons who are not eligible to apply for the removal of
licence disqualifications because of convictions at any previous time for certain serious
offences.

221B provides the power for the court to remove disqualification periods and indicates the matters
to be considered when determining applications. It also creates a number of other obligations and
restrictions.
221B(1) provides that when dealing with an application, the court may remove all disqualifications
if satisfied that the person has satisfied the requirements of the relevant offence-free period, and
that it is appropriate to do so.
Note – as to the calculation of the offence free period, refer to the “Offence-free period – when
does it commence?” section of this handbook.
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221B(2) lists the matters to which the court must have regard when considering whether it is
appropriate to remove licence disqualifications.
Section 221B(2)
The Local Court must take into account the following in determining whether it is appropriate to
remove the licence disqualifications:
a) the safety of the public,
b) the applicant’s driving record (including the record before the relevant offence-free
period and the record for driving offences and other offences under the road transport
legislation and for pending proceedings for alleged driving offences),
c) whether the applicant drove or was in a position to drive a vehicle during the relevant
offence-free period,
d) any relevant conduct of the applicant subsequent to the licence disqualifications,
e) the nature of the offence or offences giving rise to the licence disqualifications,
f) any other relevant circumstances (including, without limitation, the impact of the licence
disqualifications on the applicant’s capacity to carry out family or carer responsibilities or
on the applicant’s capacity to travel for the purposes of employment, business, education
or training, the applicant’s health and finances and the availability of alternative forms of
transport),
g) any other matter prescribed by the statutory rules.
Sub-paragraphs a), d), e) and g) are self-explanatory. At the time of writing, no other matters have
been prescribed.
Sub-paragraph b) includes a requirement to take into account pending proceedings for alleged
driving offences. A pending proceeding does not bring an end to the offence-free period, as only
convictions will – see 221B(1)(a). In which case, a person with a pending proceeding could still
apply under the scheme. In practice, if a person with pending proceedings were to apply, the court
might simply adjourn the application to await the outcome of the pending proceedings, or
potentially determine the application.
[Further discussion of ‘pending proceedings’ can be found under the “221C – Application of removal
of licence disqualifications” section of this document]
Sub-paragraph c) can be broken down into two separate considerations, being ‘whether the
applicant drove’, or ‘whether they had the opportunity to drive’;
“Whether the applicant drove.” It may be difficult to envisage circumstances in which an applicant
would have been entitled to drive during the offence free-period, at least in NSW. Of course a
person who is disqualified may drive a vehicle so long as it is not on a road or road related area,
however, such matters may be of little relevance when determining the appropriateness of
removing disqualification periods.
There is the possibility of lawfully driving in another jurisdiction.4 If an applicant were to disclose
driving in another jurisdiction, it remains to be seen how this might be viewed by the court. The act
of driving does not break an offence-free period, it is only the conviction for a driving offence which
will break an offence-free period. The definition of driving offence is very specific, and it has not

4

Each state and territory recognises disqualifications in other states and territories – so it is unlikely that a
person disqualified from driving in NSW could drive lawfully anywhere in Australia.
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been extended to offences of a similar type committed in another jurisdiction. Accordingly, if the
client had been driving lawfully (or otherwise) in another jurisdiction, and committing offences or
otherwise in that jurisdiction, they would not have broken their offence-free period.
In cases where a person has been driving in another jurisdiction unlawfully, or lawfully but
committing driving offences, whilst technically they may still be able to demonstrate the relevant
offence-free period – there would be no real prospect that the court would remove disqualification
periods. However, the court could be persuaded that a change in driving behaviour is
demonstrated by evidence that the person had driven lawfully (entitled to drive) in another
jurisdiction and has not committed any traffic offences. This could be a factor which supports the
removal of disqualification periods.
“Whether the applicant was in a position to drive a vehicle.” While completion of the relevant
offence-free period is a pre-requisite to making an application under the scheme, the court may
also consider that successfully completing the offence-free period evidences a change in attitude
and behaviour on the part of the applicant. An applicant who has accepted their disqualification
periods and refrained from driving, might now be a more responsible driver if given the opportunity
to apply for their licence and drive again. In cases where an applicant has not had an opportunity
to drive (such as serving a lengthy custodial sentence) then completion of the offence-free period
would not, of itself, evidence a change on the part of the applicant.
Sub-paragraph f) ‘any other relevant circumstances’ is self-explanatory. There are a myriad of
circumstances that might be relevant in any given application. The provision provides a nonexhaustive list of specific circumstances to be taken into account, and perhaps can be more clearly
set out as including:





The impact of licence disqualifications on the applicant’s capacity to:
 Carry out family or carer responsibilities
 To travel for the purposes of;
o Employment.
o Business.
o Education, or
o Training.
The applicant’s health and finances.
The availability of alternate forms of transport.
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Section 221B(3) – (11)
3) The Local Court must be satisfied that the information provided to the Local Court
relating to the applicant’s driving record is as current as practicable and have regard to
the relevant offence-free period that ends with the date of the report of the information
provided to the Local Court.
4) Licence disqualifications that are removed by order of the Local Court cease to have
effect (despite anything to the contrary in this Act) on the date the order is made or on
such later date as is specified by the Local Court.
5) When it removes licence disqualifications, the Local Court is to explain the effect of the
order to the applicant and, in particular, that the applicant will require a new driver
licence before driving a motor vehicle.
6) The relevant registrar of the Local Court is required to notify the Authority and the
Commissioner of Police of the determination of an application under this Division.
7) The Local Court may adjourn proceedings on an application under this Division so that the
applicant may participate in a driver education course or other program the Local Court
considers appropriate or for any other reason the Local Court considers appropriate.
8) An appeal may not be made under the Crimes (Appeal and Review) Act 2001 against a
decision of the Local Court under this Division
9) A person who applied to the Local Court for the removal of licence disqualifications under
this Division may apply to the Court for the annulment of the dismissal of the application
by the Court, but only if the person was not in attendance before the Court when the
application was dismissed.
10) The Local Court may grant an application for an annulment if it is satisfied that, having
regard to the circumstances of the case, there is just cause for doing so. If an application
for annulment is granted:
a) The Court may deal with the application for the removal of the licence
disqualifications as if the application had not been dismissed, and
b) Section 221C(4) does not apply to a decision to reject an application for the removal
of licence disqualifications that is so annulled
11) Nothing in this Division limits any power that a court has apart from this Division to
annul, quash, set aside or vary a licence disqualification.
Summary of the above provisions
221B(3) requires the court to be satisfied that the driving and other records on which the court
relies is as current as practicable. While the applicant is required to attach an up-to-date driving
record to their application, the application may not be dealt with until sometime after the
application was lodged. The court is not required to deal with the matter based on the record
provided by the applicant. Section 221C(3) allows the court to require certain agencies to provide
reports.
221B(3) also provides that the relevant offence-free period ends on the date of the report of the
information provided to the court. In other words, the 2 or 4 year period must run up to the date
of the driving record or other reports required by the court under 221C(3). NB: the practical effect
of 221E(1)(b) (re-hearing provision) is that the requirement to be offence-free does not end at the
date of the report. The RMS must notify the court of any offences occurring up to the date the
order is made so that the matter can be re-heard.
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221B(4) provides that if an order is made, disqualification periods cease to have effect on the date
the order is made, unless a later date is specified by the court. The circumstances in which a court
might specify a later date are not immediately clear. If the court comes to the view that it is
appropriate to remove disqualification periods, what would be the purpose of delaying the effect of
the order?
221B(5) is self-explanatory. It should be noted that a successful applicant who is issued with a P1 or
P2 licence after a period of disqualification (whether or not they were removed under this scheme or
served in their entirety) will carry a one passenger restriction. That is, the person must not have
more than one passenger present in their vehicle during the first 12 months of holding a licence (see
rule 37 Road Transport (Driver Licensing) Regulation 2017). P1 and P2 licence holders subject to this
condition may apply for an exemption on the basis of exceptional circumstances such as family or
employment obligations. The application for exemption form is available on the RMS website.
221B(7) provides that the court may adjourn proceedings for the applicant to participate in a
“driver education course or other program” or for any other reason. Obviously, each magistrate
will come to their own view as to whether applicants should be directed to a Traffic Offenders
Program.
It is clearly a matter for the applicant and your forensic judgement whether participation in the
program is raised. If the magistrate does suggest participation in the program, it would obviously be
unwise for the applicant to decline. While not guaranteeing a particular outcome, it would be
surprising if the application were refused where an applicant successfully participates in the
program at the court’s suggestion.
221B(8) provides that no appeal can be made to the District Court under the Crimes (Appeal and
Review) Act 2001. So long as the person remains eligible to apply, an unsuccessful applicant may
make a further application after 12 months from the date the court determined the earlier
application: see 221C(4).
221B(9) and (10) - the annulment provisions
Section 4 of the Crimes (Appeal and Review) Act 2001 does not apply to these applications. Section
4 is expressed to apply only to a conviction or sentence, of which a determination of an application
under section 221B is neither. Apprehended Violence Order applications can be subject to a section
4 application due to an enabling provision in the Crimes (Domestic and Personal Violence) Act 2007
(section 84 of that Act). A similar approach has not been adopted in the case of applications to
remove licence disqualifications. Section 4 remains unavailable. Instead, sections 221B(9) and (10)
provide the mechanism for annulling a decision to dismiss an application when the applicant is not
present and the court is satisfied that, having regard to the circumstances of the case, there is just
cause for doing so.
No guidance is provided as to what might constitute ‘just cause for doing so’. It might be that the
term interests of justice was avoided as there is no contradictor in these proceedings and therefore,
the competing considerations on an interests of justice balancing exercise would be limited. It
should still be argued under a ‘just cause’ test that the absence of another party and therefore,
absence of potential inconvenience to another party, is a relevant consideration in favour of
annulment.
Subparagraph (9) uses the term “if the person was not in attendance” rather than represented. For
abundant caution, if your client does not attend court and the application cannot be adjourned,
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ensure that you seek leave to withdraw from the matter to avoid any later suggestion that the
applicant, being represented, was in attendance.
It would seem that section 221B(10)(b) is superfluous, but perhaps included for certainty. If the
decision to dismiss an application is annulled, then the application is revived – as if it was never
dismissed. A new application is not required and therefore should not fall foul of 221C(4).
At the time of writing, there is no particular form created for the making of an annulment
application under section 221B(9).
221B(11) This provision is relatively clear and needs no explanation. Note, the preservation of the
court’s power to quash habitual offender declarations is achieved by the savings and transitional
provisions in Schedule 4 of the Act (as discussed above).

221C – Application for removal of licence disqualifications
221C sets out matters regarding the application process.

221C(2) An application: [emphasis added])
a) is to include any relevant matter that the applicant requests the Local Court to take into
account in determining the application, and
b) is to be accompanied by an up-to-date statement of the applicant’s driving record issued
by the Authority, and
c) is to contain particulars of any pending proceedings against the applicant for an alleged
driving offence.

Sub-paragraph a) would seem to require the application to include all matters that the applicant is
asking the court to take into account. Given there is no other party to the application to object or
be taken by surprise by material which was not included in the application, it is hoped that the
court will afford a reasonable degree of latitude to an unrepresented applicant.
Sub-paragraph b) requires the applicant to attach a copy of their up-to-date driving record. A
person interested in applying under the scheme can make an application to the RMS for their
driving record using the “Driving record application for disqualification removal order” form. The
RMS will provide the driving record to the person free of charge when it is sought for this purpose.
Sub-paragraph c) requires an applicant to disclose any proceedings that are pending against them
for an alleged driving offence (pending proceedings is defined in section 221A). Given that only a
conviction for a driving offence will end an offence-free period, a person with pending proceedings
can still apply.
When dealing with an application, the court can, and must, take pending proceedings into account:
section 221B(2)(b). It is perhaps unlikely that the court would determine and grant an application
in cases where the applicant has pending proceedings. The court may be persuaded to adjourn the
matter to await the outcome of the pending proceedings, especially if a plea of not guilty is to be
entered, or there is some question as to whether the proceedings or enforcement action are to be
continued.
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It is difficult to envisage the circumstances in which an applicant would be advised to apply under
the scheme while they have pending proceedings, especially if there were some prospects of
avoiding a conviction. If the court was not persuaded to adjourn, and heard and dismissed the
application, the applicant would be required to wait another 12 months before making a further
application, regardless of the outcome of the pending proceedings (section 221C(4)).
Section 221C(3)
In order to ensure the accuracy and currency of the information available to determine an
application, the Local Court may require reports to be provided to the Court in relation to the
applicant or require earlier reports to be updated, including:
a) police reports with respect to the criminal record of the applicant, and
b) reports from Roads and Maritime Services with respect to the driving record of the
applicant, and
c) reports from the Commissioner of Fines Administration with respect to any penalty
notices that are pending proceedings against the applicant for alleged driving offences.

221C(3) provides the court with power to require reports in order to ensure that accurate and upto-date information is available.

Section 221C(4)
An application for the removal of licence disqualifications under this Division cannot be made
within 12 months after the Local Court has rejected an earlier application for the removal of any
of those licence disqualifications

221C(4) is the provision which precludes further applications being made within 12 months of an
earlier application being rejected by the court. There is no other statutory limit on repeat
applications.
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Section 221D – Disqualified persons not eligible to apply for removal of
licence disqualification
Section 221D sets out the matters which will preclude a person from making an application under
the scheme. These are:




Sub-section (1): those matters which will permanently render a person ineligible under the
scheme.
subsection (2): prevents a person from applying for the removal of those particular
disqualification periods referred to in the section
subsection (3) requires an ‘offence-free’ period before the making of an application.

Section 221D
(1) A disqualified person is not eligible to make an application to the Local Court for the removal
of licence disqualifications under this Division if the disqualified person has at any time been
convicted of any of the following offences (whether or not a licence disqualification was
imposed in connection with the offence):
a) the offence of murder or manslaughter caused by the use of a motor vehicle,
b) an offence against the Crimes Act 1900 which comprises or includes causing death,
grievous bodily harm or wounding by the use of a motor vehicle,
c) an offence against section 51A (Predatory driving) or 51B (Police pursuits) of the Crimes
Act 1900,
d) an offence against section 117(1) (Negligent driving) which causes death or grievous
bodily harm,
e) an offence against section 118(1) (Intentional menacing driving),
f) an offence against section 52AB (Offence of failing to stop and assist after vehicle
impact causing death or grievous bodily harm) of the Crimes Act or an offence against
section 146 of this Act that relates to an impact causing death or grievous bodily harm
arising from the driving of a motor vehicle.
(2)

A disqualified person is not eligible to make an application to the Local Court for the
removal of a licence disqualification under this Division if it is the disqualification of a person
from holding a driver licence (other than a learner licence or interlock driver licence) imposed
under section 211 (1) (b) or 214 (2).

(3) A disqualified person is also not eligible to make an application to the Local Court for the
removal of a licence disqualification under this Division if the person has committed a driving
offence during the relevant offence-free period before the making of the application that
would preclude the making of an order to remove those licence disqualifications.

Matters which will permanently render a person ineligible under the scheme.
Section 221D(1) lists the offences for which a conviction (at any time) for any one of the offences
will prevent a person applying. There is no waiting period that can cure this: a person convicted for
any one of these offences will never be able to apply under the scheme.
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An evidentiary problem: Note that sub-paragraphs a), b) and f) can encompass some offences
where the use of a motor vehicle and/or the occasioning of death or grievous bodily harm are not
specific elements of the offence.
This may create evidentiary difficulties, where the bare examination of a traffic history or criminal
record may not allow for a definitive determination of whether the person has a relevant conviction
that precludes them from applying. For example:




There are a number of offences under the Crimes Act 1900 that may be committed by the
use of a motor vehicle and which cause grievous bodily harm, without these matters
necessarily forming specific elements of the offence.
An offence under section 146 of the Road Transport Act 2013 (failing to stop and assist
after impact causing injury) will not necessarily involve grievous bodily harm for the
purposes of section 221D(1)(f). Therefore, when this offence appears on a person’s record,
it should not be regarded as necessarily excluding the person from applying under the
scheme.

It remains to be seen how such issues will be dealt with in practice. In the example of section 146 of
the Road Transport Act 2013, a number of questions arise: does the court adjourn the matter for
the bench papers to be called up? Or should the applicant in advance seek access to bench papers
or ensure they are available when the matter is listed? Bench papers still may not provide a
definitive answer: in the section 146 example, while causing ‘injury’ is an element of the offence,
there may never have been an inquiry into the extent of the injury and in particular, whether GBH
was occasioned. The matter may be so old that original papers cannot be obtained, or perhaps the
conviction arose following a defended hearing, so there may be no Facts Sheet on the bench
papers.
The onus is on the applicant to establish their eligibility under the scheme. As the application
involves civil proceedings, the relevant standard of proof is the balance of probabilities.
For a number of reasons, there will be some cases where it is unclear whether the application is
excluded by section 221D(1). How these matters are dealt with will be a matter for the particular
magistrate hearing the application.
A legal practitioner must always ensure that they discharge their duty not to deceive or knowingly
or recklessly mislead the court: see Rule 19 of the Legal Profession Uniform Law Australian
Solicitors’ Conduct Rules 2015. Should your client disclose to you facts about a past conviction
which would amount to one of the circumstances or offences described in s221D(1), and if you
were to remain in the matter, Rule 19 would require that you disclose those facts to the court.
Prohibition on applying for the removal of particular disqualification periods
Section 221D(2) renders a person ineligible to apply under the scheme for the removal of current
disqualification periods imposed under either:




Section 211(1)(b): a disqualification of 5 years arising from a conviction in respect of a
mandatory interlock offence, where the person does not subsequently obtain an interlock
licence and has not been exempted under section 212 of the Act.
Section 214(2): refers to a disqualification imposed as a result of a conviction for a
prescribed dangerous driving offence, which is defined in section 214(4) as only those
offences under section 52A of the Crimes Act 1900, committed in circumstances involving
alcohol. Section 52A of the Crimes Act 1900 requires as necessary elements, the driving of
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a vehicle and the occasioning of either death or grievous bodily harm. A person convicted
of such offence would never be eligible to apply under the scheme by virtue of section
221D(1)(b). It appears that section 214(2) is only ever likely to apply where the relevant
52A offence was committed while the offender was operating a horse drawn vehicle.
A person who is otherwise eligible under the scheme may still apply. If successful, all other periods
of disqualification would be removed, but the 211((1)(b) or 214(2) periods would remain.
At first glance, section 221D(2) is inconsistent with 221B(1) which provides for the removal of all
disqualifications. While the wording of 221D(2) may be accepted as a sufficiently clear statement
of the legislature’s intention that a person affected by a mandatory interlock order may still apply,
the inconsistency with 221B(1) might lead some to doubt that this is the intended effect. The clear
wording of section 221D(2) is supported by the Second Reading Speech on introduction of the
Amendment Act (emphasis added):
“I now turn to the detail of the bill. Item [15] will enable a disqualified driver to apply to
the Local Court to have their remaining disqualification period removed or reduced”5
The words ‘or reduced’ could not reasonably be taken to refer to any provision other than s221D(2).
The offence-free period requirement
221D(3) provides that completion of a relevant offence-free period (leading up to the time of
application) is a pre-requisite to the making of an application.
Once an application is made, any conviction(s) for driving offences arising between the time of the
application and the time the matter is heard would prevent the court from making the order to
remove disqualifications (section 221B(1)(a)).

5

Mr Mark Speakman, Attorney General, Second Reading Speech to the Road Transport Amendment (Driver
Licence Disqualification) Bill 2017 (12th September 2017)
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Section 221E – Rehearing of order removing licence disqualifications –
undisclosed offences during relevant offence-free period
221E Rehearing of order removing licence disqualifications—undisclosed offences
during relevant offence-free period
(1) This section applies where:
a) the Local Court makes an order under this Division removing licence disqualifications, and
b) the Authority, after being notified of the order, has reason to believe the applicant has
committed a driving offence during the relevant offence-free period ending on the date
the order was made that would preclude the making of the order, and
c) the Authority notifies the relevant registrar of the Local Court of the alleged offence.
(2) The relevant registrar, by notice to the applicant for the order, is to advise the applicant that
the matter is to be reheard and set the matter down for rehearing by the Local Court.
(3) On the rehearing, the Local Court may set aside the order and re-determine the application
for the order.
(4) The Authority is to defer any application for the issue of a driver licence to the applicant for
the order until the matter is reheard.

If, after the court has made an order removing disqualification periods, the RMS has reason to
believe that the applicant has committed a driving offence “during the relevant offence-free period
ending on the date the order was made…”, then section 221E provides a mechanism for the RMS to
report the alleged offence to the registrar of the Local Court.
If the RMS makes such a report, section 221E(2) mandates that the registrar set the matter down
for a rehearing and advise the applicant. The use of the term “is to” clearly suggests that the
Registrar has no discretion in this context. The RMS must not issue a licence until the matter is
reheard.
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Offence-free period – when does it commence?

There are differing interpretations as to when the offence-free period commences for the purpose
of section 221B(1)(a). With reference to the last driving offence for which a conviction was
imposed, does the offence-free period commence from:


the date of the offence, or



the date the conviction in respect of that offence was recorded?

The particular approach adopted can have significant implications for otherwise eligible applicants.
This is of particular relevance in cases where considerable time has elapsed between the date of
the offence and the date of the conviction.
Possible arguments in favour of date of offence
It is acknowledged that a number of Local Court Magistrates have considered this issue and varying
approaches have been adopted. It is the date of conviction interpretation that is reflected in the
Local Court Bench Book. At the time of writing, there is only one reported Local Court decision on
the issue (which found that the date of conviction was the relevant factor)6 and there have been no
appeals to higher courts on this issue.
It is important that practitioners exercise their own forensic judgement where this issue arises.
However, the following section suggests some arguments in favour of construing the relevant
offence free period requirement as referring to the date when the offence was committed. These
arguments draw on well settled principles of statutory interpretation and the provisions of the
Interpretation Act 1987 (NSW).
The literal approach to statutory interpretation
Perhaps the clearest argument in favour of an interpretation that fixes the date of offence as the
commencement of an offence-free period is to give the words of section 221B(1) their ordinary and
natural meaning. Under this well-established common law principle of statutory interpretation one
must strive to give meaning to every word and not assume that the legislature has included words
which are unnecessary or superfluous: see, for example, Project Blue Sky v ABA [1998] 194 CLR 355
at [71].7
Section 221B provides:
1)

The Local Court may, by order on application made in accordance with this
Division, remove all licence disqualifications to which a disqualified person is
then subject if:

6

Application by Mouhammed Masri for removal of driver licence disqualification [2018] NSWLC 16
Per McHugh, Gummow, Kirby and Hayne JJ: “Furthermore, a court construing a statutory provision must
strive to give meaning to every word of the provision. In The Commonwealth v Baume Griffith CJ cited R v
Berchet to support the proposition that it was "a known rule in the interpretation of Statutes that such a sense
is to be made upon the whole as that no clause, sentence, or word shall prove superfluous, void, or
insignificant, if by any other construction they may all be made useful and pertinent". [citations omitted]
7
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a) the disqualified person has not been convicted of any driving offence for conduct
during the relevant offence-free period before the removal of the licence
disqualifications, and
b) the Local Court considers that it is appropriate to do so. [emphasis added]
The inclusion of the underlined words “for conduct” supports the contention that it is the conduct
comprising the commission of the offence rather than the legal consequences of that conduct which
is the relevant factor so far as the timing of the offence-free period. Conviction is a necessary precondition only (there must have been a conviction for the offence to be relevant), but it does not
have any work to do so far as the calculation of time.
A contrary interpretation would leave the words “for conduct” with no work to do. If the date of
conviction was intended to be the relevant trigger for commencement of the offence-free period,
the words “for conduct” would be deleted. To illustrate this point, section 221B(1)(a) is reproduced
below, but with the words ‘for conduct’ omitted:
the disqualified person has not been convicted of any driving offence during the
relevant offence-free period before the removal of the licence disqualifications.
This version of the provision makes clear that the relevant time for the fixing of the offence-free
period would be the date of conviction. 8
The purposive approach to statutory interpretation
Section 33 of the Interpretation Act provides that in the interpretation of a provision of an Act or
statutory rule, a construction that would promote the purpose or object underlying the Act or
statutory rule shall be preferred to a construction that would not promote that purpose or object. 9
Under this approach, regard may be had to extraneous materials to determine the intention of the
legislature. There are strong arguments, supported by reference to relevant extrinsic materials, that
calculating the relevant offence free period from the date of commission of the offence promotes
the overall purpose and objects of the Act.
The particular purpose of Division 3A of Part 7.4 is to establish a regime for a pathway for
disqualified drivers to return to lawful and regulated driving. When introducing the amending
legislation in 2017, the Government highlighted that the Bill was designed to address the
disproportionate and unfair impact of lengthy disqualification periods:

8

On the other hand, it is arguable that phrase “for conduct” still has work to do if the date of conviction is the
relevant date. That is, the phrase “any driving offence for conduct” was included to preclude an offence-free
period being broken by offences under the road transport legislation which do not arise from the driving of a
motor vehicle. However, this particular purpose is achieved by the definition of driving offence in section 221A
which, in part, states, “an offence against the road transport legislation that relates to the driving of a motor
vehicle...” [emphasis added].
9
See also Project Blue Sky v ABA [1998] 194 CLR 355 at [70]: “The primary object of statutory
construction is to construe the relevant provision so that it is consistent with the language and
purpose of all the provisions of the statute. The meaning of the provision must be determined "by
reference to the language of the instrument viewed as a whole". In Commissioner for Railways (NSW)
v Agalianos, Dixon CJ pointed out that "the context, the general purpose and policy of a provision and
its consistency and fairness are surer guides to its meaning than the logic with which it is
constructed". Thus, the process of construction must always begin by examining the context of the
provision that is being construed. [citations omitted and emphasis added]
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This bill will change the penalties for driver licence disqualification to ensure that they are
fairer and more effective in reducing unauthorised driving and repeat offending. First, the
current driver licence disqualification framework increases the risk of reoffending, with
evidence showing longest qualifications are not a deterrent to unauthorised driving, and yet
some people have disqualification periods of more than 10 years in addition to fines and
imprisonment terms. Secondly, it has a serious adverse social impact, particularly on
vulnerable people and people in regional and rural areas, as long disqualifications affect the
ability to travel for education and employment purposes. Thirdly, it contributes to the overrepresentation of Aboriginal people in the criminal justice system, with more than 14 per
cent of those sentenced and almost a third of those imprisoned for unauthorised driving
identifying as Aboriginal. Fourthly, it is harsher by comparison with other jurisdictions.
Fifthly, it imposes a significant burden on the criminal justice system, with about 12 per cent
of people sentenced in New South Wales being sentenced for unauthorised driving offences,
increasing pressure on the court and prison systems.10
When extending the reforms to the Drug Court in 2018, the Attorney General said:
The 2017 reforms introduced a path to return to lawful driving by applying to the Local Court
to have a licence disqualification removed. The reforms contain a safeguard that a person
has to wait two or four years after an offence before being eligible to have their licence
disqualification removed. 11 [emphasis added]
Note that in the passage above, the Attorney General spoke in terms of a person being required to
wait two or four years after an offence, not the conviction for the offence. Although speaking in the
context of different legislation, this description of the 2017 reforms may further support the
contention that the intention of Parliament was that the offence-free period be calculated from the
date of the last offence.
The offence-free period is an important safeguard of community safety in the regime. Only drivers
who have demonstrated a change in their behaviour by complying with their disqualification periods
for 2 or 4 years have a pathway back to lawful driving. Linking the offence-free period to the date of
conviction would shift the focus from the conduct of the applicant to the outcome of the court
process (ie, the timing of the recording of a conviction). Such shift may arbitrarily and unfairly
extend the offence-free period: while in most cases, the time between the commission of the
offence and the subsequent conviction will be relatively short, there will be notable exceptions, for
example:




those matters (usually following a car accident) where the police officer has filed a Court
Attendance Notice in the days before the matter would have become statute barred. In such
cases, the matter may not commence for at least 6 months. In ‘camera recorded offences’
the statute of limitations is extended to 12 months.
where there has been an outstanding warrant for the arrest of an accused, in which case the
delay can be significant.

10

Mr Mark Speakman, Attorney General, Second Reading Speech to the Road Transport Amendment (Driver
Licence Disqualification) Bill 2017 (12th September 2017)
11

Mr Mark Speakman, Attorney General, Second Reading Speech to the Justice Legislation Amendment Bill No
3 (24 October 2018). By this legislation, the driver licence disqualification reforms were extended to the Drug
Court. The legislative note to the relevant provision at that time also supports the date of offence
construction. It provides: Section 221B of the Road Transport Act 2013 permits licence disqualifications to be
removed on application by a disqualified person if the Court considers it appropriate to do so. Licence
disqualifications may be removed only if the disqualified person has not been convicted of any driving offence
for conduct during the relevant offence-free period.
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Adopting the date of conviction as the relevant date would see these persons disadvantaged by
delay, whatever its reason. The inclusion of the phrase “for conduct” in s221B(1)(a) avoids unjust
and potentially arbitrary consequences such as would occur in the above cases. In this context,
adopting the date of conduct as the commencement of the offence-free period is more consistent
with the general purpose, policy and context behind the provision.
Is the above construction consistent with other provisions in the Act?
Tying the offence-free period to the date of conviction is arguably more consistent with how other
provisions in the Act operate. A number of provisions in the Act use the date of conviction as a
trigger (for example, the categorisation of a major offence as a second or subsequent offence in 5
years in section 205).
However, it is equally arguable that section 221B(1)(a) is not dependent on other provisions of the
Act that rely on the date of conviction. Division 3A of Part 7 establishes a ‘stand-alone’ scheme for
the removal of disqualifications. An application under this Division is determined under that Division
alone and without reference to section 205 or any other similar provisions in the Act that rely on the
date of conviction. In any event, the Court in Project Blue Sky relevantly observed:
“A legislative instrument must be construed on the prima facie basis that its
provisions are intended to give effect to harmonious goals. Where conflict appears to
arise from the language of particular provisions, the conflict must be alleviated, so far
as possible, by adjusting the meaning of the competing provisions to achieve that
result which will best give effect to the purpose and language of those provisions
while maintaining the unity of all the statutory provisions. Reconciling conflicting
provisions will often require the court "to determine which is the leading provision
and which the subordinate provision, and which must give way to the other". Only by
determining the hierarchy of the provisions will it be possible in many cases to give
each provision the meaning which best gives effect to its purpose and language while
maintaining the unity of the statutory scheme.”12 [footnotes omitted and emphasis
added]
As there is no interplay between Division 3A and section 205 or any other similar provisions
in the Act, there is no need to reconcile competing provisions in this context.

Cases where the ‘offence date or conviction date’ argument matters
Often the date of conviction is relatively close in time to the date of the offence. In many cases, by
the time a potential applicant comes to a lawyer for advice, they will have served the offence-free
period regardless of which date is adopted.
In cases where the offence-free period has been served when calculated from the offence date, but
not from the conviction date – should an application be pursued?
The following factors should be considered when advising a person whether to wait to serve out
the offence free period from the date of conviction:


12

the period of time before the person would become eligible to apply under the ‘conviction
date’ argument.

Footnote 7 above, per McHugh, Gummow, Kirby and Hayne JJ at [70].
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the lack of a right of appeal to the District Court if an application is refused.
If an application is rejected by the court, a further application cannot be made within 12
months of the dismissal of that application.

If the person would become eligible in a relatively short period of time (on the conviction date
construction) they may be best advised to wait. Waiting avoids the risk of an application being
refused under section 221B(1)(a). If waiting would take 12 months or more however, then the
person will not be disadvantaged by applying immediately and running the ‘date of offence’
argument.
There are a number of circumstances where you may be required (or choose) to proceed with an
application and argue that the date of the offence is the appropriate date from which the offencefree period should commence, for example where:



You are instructed to lodge an application on the basis that the offence-free period has
been served (based on the offence date), or
Such an application has already been lodged, you have now come into the matter and you
are not instructed to withdraw the application and re-apply once the later date has passed.

In the second scenario, an adjournment could cure the timing issue. Withdrawing and re-filing the
application may be unnecessary.13 If the date on which the person would become eligible under the
‘conviction date argument’ is only weeks away, the court may be persuaded to adjourn. In cases
where it is months away, it may be preferable to withdraw and reapply at the appropriate time.

13

Whether an adjournment will suffice, would likely depend upon the interpretation adopted of the words
“…before the removal of the licence disqualifications….” found in s221B(1)(a). It would seem that the relevant
offence free period need only be served by the time the court determines the application, rather than by the
time the application was lodged.
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Power of the Drug Court to remove licence disqualifications

The Justice Legislation Amendment Act (no. 3) 2018 was assented to on 28 November 2018. It will
insert section 12A into the Drug Court Act 1998, however, at the time of writing this provision has
not come into effect. On commencement, section 12A will give the Drug Court the same power as
the Local Court to determine applications to remove licence disqualifications in accordance with
the Road Transport Act 2013.
12A Special jurisdiction—traffic matters
(1) If a drug offender’s program is terminated, the Drug Court may, on application by the
drug offender, exercise the same functions as the Local Court under Division 3A of Part
7.4 of Chapter 7 of the Road Transport Act 2013 in relation to any licence
disqualifications to which the drug offender is then subject.
(2) Accordingly, the Drug Court may make any order under section 221B of that Act
removing all licence disqualifications to which the drug offender is then subject in the
circumstances provided for by that Division.
(3) Division 3A of Part 7.4 of Chapter 7 of the Road Transport Act 2013 applies to the Drug
Court as if a reference to the Local Court included a reference to the Drug Court.
(4) No appeal under the Crimes (Appeal and Review) Act 2001 or section 5AF of the Criminal
Appeal Act 1912 lies against a decision of the Drug Court under that Division.
(5) The rules of court may include provisions relating to the practice and procedure for
applications and orders by the Drug Court under this section.

12A(1) gives special jurisdiction to the Drug Court to exercise the same functions as the Local Court
in relation to applications to remove licence disqualifications but only when a drug offender’s
program is terminated or at its completion.
The remaining subsections are self-explanatory.
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10. Submitting a Duty Lawyer Claim
Legal Aid NSW is required to report upon the numbers of matters in which advice or representation
has been provided on Driver Disqualification Removal matters. For private lawyers acting on a duty
basis, this data will be captured by the Duty Lawyer Claim form.
When submitting the Duty Lawyer Claim form, practitioners are required to include the time spent,
and number of occasions that advice or representation had been provided on Driver Disqualification
Removal matters.
For this purpose, a new option appears under ‘Session Details’ and is pictured below.
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Increased powers – Impounding of vehicles and the
confiscation of number plates

The following material does not discuss the whole of Part 7.6 of the Act, and is not intended to
cover every aspect of vehicle sanctions.
Part 7.6 of the Act (Sanctions Concerning Vehicles) sets out certain matters regarding the seizure,
impounding and forfeiture of motor vehicles and number plates. These are not matters in which
there is any expectation that a duty solicitor would be acting on behalf of a person in any
proceedings. The ‘Drive disqualified reforms’ do not create any new offences or amend existing
offences in respect of vehicle sanctions. However, and where relevant, it would be prudent to
provide some advice regarding the possible consequences of driving while disqualified.
The reforms added additional subsections to both sections 238 and 239, and replaced subsections
of Section 248 of the Act.
When additional sanctions may be imposed
238 When additional sanctions may be imposed
A police officer may impose any one or more of the sanctions set out in section 239 if the police officer reasonably
believes that a motor vehicle:
(a) is being or has (on that day or during the past 10 days) been operated on a road by an offending operator of the
vehicle so as to commit a sanctionable offence, or
(b) is being or has (on that day or during the past 10 days) been operated on a road by a driver (whether or not an
offending operator of the motor vehicle) during a number-plate confiscation period, or
(c) is being or has (on that day or during the past 10 days) been operated on a road by an offending operator of the
vehicle who has committed an offence against section 243 (Failure to comply with production notice), or
(d) is being operated on a road by a person who has been charged with an offence against section 244 (Number-plate
and other offences), or
(e) is the subject of forfeiture under section 245, or
(f) is being operated on a road by an offending operator who is disqualified from holding or obtaining a driver licence
so as to commit an offence (not being a camera recorded offence) of driving a vehicle at a speed more than 30
kilometres per hour over the designated speed limit applying to the driver for the length of road at the time the offence
is committed, or
(g) is being operated on a road by an offending operator:
(i) who is disqualified from holding or obtaining a driver licence, or
(ii) who has never been licensed,
and who has been convicted of an offence against section 53 (3) or 54 (1) on 2 or more previous occasions
within the past 5-year period.

*Subsections (f) and (g) are the additional subsections created by the reforms.
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Offending operator is defined in section 237 of the Act:
Offending operator means a person who, at the time of an offence or alleged offence in
connection with which a motor vehicle was or is being used, was or is both the driver, and a
registered operator, of the motor vehicle.

Subsection (f) does not require a history of disqualified driving before a sanction may be imposed. If
the disqualified driver is the ‘offending operator’ and exceeding the speed limit by more than
30km/h, a sanction may be imposed. Noting the definition of ‘offending operator’, a sanction can
only be imposed in circumstances where the disqualified driver was also a registered operator of the
vehicle.
Subsection (g) enlivens sanctions where there is a history of driving whilst disqualified or ‘never
licensed’. Effectively, if a disqualified driver is found driving on three or more occasions in a 5 year
period, vehicle sanctions may be imposed. Again, the disqualified driver must also be the registered
operator of the vehicle.
Note: Whilst the vehicle cannot be impounded in cases where it is repeatedly used by a disqualified
driver and they are not the registered operator, the Roads and Maritime Service is empowered to
suspend or cancel vehicle registration. RMS can send registered operators a warning letter advising
that the registration of their vehicle may be suspended if further offences are committed by the use
of their vehicle by a disqualified driver. The registration may be suspended for 3 months.
If one or more of the conditions in section 238 are met, the police are empowered to impose any of
the sanctions set out in section 239 of the Act.
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Sanctions that may be imposed
239 Sanctions that may be imposed
(1) The police officer may do any one or more of the following:
(a) seize and take charge of the motor vehicle and cause it to be moved to a place determined by the
Commissioner of Police,
(b) immediately, or as soon as practicable afterwards, give or send the offending operator a notice (a motor
vehicle production notice) requiring the offending operator to move or cause the vehicle to be moved to, or to
produce or cause to be produced to a police officer at, a place specified in the notice no later than on the date
and time specified in the notice (the motor vehicle production date),
(c) remove and confiscate the number-plates affixed to the motor vehicle and attach a number-plate
confiscation notice to the motor vehicle,
(d) immediately or as soon as practicable afterwards:
(i) give the offending operator a notice (a number-plate production notice) requiring the offending
operator to remove or cause to be removed the number-plates affixed to the vehicle and produce
them to a police officer at a place specified in the notice no later than on the date and time specified in
the notice (the number-plate production date), and
(ii) attach a number-plate confiscation notice to the motor vehicle,
(e) as soon as practicable afterwards, send to the offending operator at the garage address of the motor vehicle:
(i) a notice (a number-plate production notice) requiring the offending operator to remove or cause to
be removed the number-plates affixed to the vehicle and produce them to a police officer at a place
specified in the notice no later than on the date and time specified in the notice (the number-plate
production date), and
(ii) a number-plate confiscation notice.
(2) An offending operator who is sent a number-plate confiscation notice under subsection (1) (e) must attach the
number-plate confiscation notice to the motor vehicle in the manner described on the notice no later than on
the number-plate production date.
Maximum penalty: 30 penalty units.
(3) Except as provided by this Part, a motor vehicle to which a number-plate confiscation notice is attached under:
(a) subsection (1) (c) is prohibited from being operated on any road during the period of 3 months commencing
on the day the notice is attached to the vehicle, and
(b) subsection (1) (d) or (e) is prohibited from being operated on any road during the period of 3 months
commencing from the number-plate production date.
(4) A reference in subsection (3) to 3 months is to be construed as a reference to 6 months if the offending operator
is disqualified from holding or obtaining a driver licence and the sanction was imposed in respect of a
sanctionable offence committed by the offending operator.

Subsection (4) has been added by the reforms. This increases the prohibition to 6 months in cases
where the offending operator is a disqualified driver and commits a sanctionable offence. Note that
subsection (3) refers to vehicles that are under a number-plate confiscation notice. The amended
section 248 also increases the period of impounding from 3 months to 6 months in cases of
disqualified drivers.
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Retention of motor vehicles

Section 248 Retention of motor vehicle impounded or number-plates confiscated
under this Part
(1) The Commissioner of Police is to retain a motor vehicle impounded under section 242
(unless it is sooner released under this Part or in accordance with the statutory rules):
a) for a period of 3 months after it was impounded, except as provided by paragraph
(b), or
b) for a period of 6 months after it was impounded if the offending operator is
disqualified from holding or obtaining a driver licence and the sanction was imposed
in respect of a sanctionable offence committed by the offending operator.
(2) The Authority is to retain number-plates confiscated under section 239 (unless they are
sooner released under this Part or in accordance with the statutory rules):
a) for a period of 3 months after they were confiscated, except as provided by
paragraph (b), or
b) for a period of 6 months after they were confiscated if the offending operator is
disqualified from holding or obtaining a driver licence and the sanction was imposed
in respect of a sanctionable offence committed by the offending operator.
Note that the 6 month period will apply where the Offending operator (driver and registered owner
at time of alleged offence) is;
(1) Currently disqualified from driving; and
(2) The sanction was imposed in respect of a sanctionable offence.
Sanctionable offence is defined in section 237 of the Act as:
sanctionable offence means any of the following:
(a) a high range speed offence,
(a1) an offence against section 110(4) or (5) or clause 16(1)(b) or 17(1)(a1) of Schedule 3 (a new
offence), but only if the person has been convicted of an alcohol-related major offence (within
the meaning of Division 2 of Part 7.4) during the period of 5 years before the new offence was
committed,
(b) an offence against section 115 or 116 (2),
(c) an offence against section 51B (Police pursuits) of the Crimes Act 1900,
(d) any other offence prescribed by the statutory rules.
“high range speed offence” is defined in section 237 of the Act as exceed speed (not camera
recorded) by more than 45km/h.
Subsection (a1) was inserted by the Road Transport Legislation Amendment (Penalties and Other
Sanctions) Act 2018 and commenced on 3 December 2018. It relates to offences of driving with a
mid-range PCA (110(4)) and high-range PCA (110(5)), refusing/failing to submit to breath analysis
(Clause 16(1)(b) of Schedule 3) or provide/prevent taking of blood sample (Clause 17(1)(a1) of
Schedule 3).
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Impounding (and forfeiting) of motor vehicles
While not affected by the driver disqualification reforms, it may be useful to note the following
points with regard to the seizure and impounding of motor vehicles by police.

Early release of impounded motor vehicles or seized number plates
Section 248 provides that a vehicle (or number plates) can be impounded for 3 or 6 months, the
relevant period being determined by the individual circumstances. Under section 249 of the Act, a
person may apply to the Local Court for an order releasing the vehicle and/or number plates into
their custody.

249 Early release of motor vehicle and number-plates on application to Local Court
(1) A person may apply to the Local Court for an order for the release into the person’s custody of:
a) a motor vehicle impounded under this Part before the end of the period of impounding
imposed on the motor vehicle, or
b) number-plates confiscated under this Part before the end of the number-plate confiscation
period applying to the number-plates.
(2) An order cannot provide for release on a day that is less than 5 working days after the vehicle
was impounded or the number-plates were confiscated.
(3) In determining whether to make an order under this section, the Local Court is entitled to have
regard to the following:
a) the safety of the public and the public interest in preventing the use of a motor vehicle that
the Court considers is reasonably likely in all the circumstances to be used for further
sanctionable offences,
b) any alleged extreme hardship to a person other than the registered operator of the motor
vehicle arising from the impoundment of the vehicle or confiscation of the number-plates.
(4) The motor vehicle or number-plates are to be released by order of the Local Court only after the
applicant has paid in full any applicable movement, towing and storage fees under section
250.
(5) An applicant into whose custody a motor vehicle is released by an order under this section must
acknowledge in writing receipt of the motor vehicle from the custody of the Commissioner of
Police.
(6) An applicant into whose custody number-plates are released by an order under this section
must acknowledge in writing receipt of the number-plates from the custody of the Authority.
(7) An applicant into whose custody number-plates are released by an order under this section
must remove any number-plate confiscation notice attached to the motor vehicle before the
motor vehicle is operated on any road.
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Of note in the provision for early release is:




An order cannot be made which would allow the release occurring less than 5 working days
after the impounding or seizure.
The ground of extreme hardship referred to in section 249(3)(b) must be hardship to a
person other than the registered operator.
If an order is made, the vehicle or number plates will only be returned after the required
towing and storage fees are paid.

Fees for towing and storage of impounded vehicles
Towing
Clause 49 of the Road Transport (General) Regulation 2013 sets out matters regarding the
calculation of towing fees and the liability for the payment of the fee.
Clause 49 also prescribes circumstances in which the person responsible is not required to pay the
fee. These can be summarised as:



The driver was not convicted of the sanctionable offence, or if applicable, the penalty notice
was not finalised by payment of the penalty or the making of an enforcement order, or
The person responsible for the vehicle provides a declaration stating the name and address
of the driver and that the offence was not committed with their consent, nor could they be
reasonably be expected to have known that the vehicle would be used for the commission
of the offence. If these matters are satisfied, the liability for payment of the fee shifts to the
driver. (If the driver is unknown, they must demonstrate that they could not with
reasonable diligence ascertain the details of the driver).

Clause 49 also provides the court with a discretion to waive the fee to avoid undue hardship or other
injustice. A court can grant a waiver when dealing with the sanctionable offence. Accordingly, if you
are acting on behalf of a client for a sanctionable offence and their vehicle was impounded, consider
whether you should seek a waiver on behalf of your client.
Essentially the towing fee that is payable is the lesser of either the actual cost of towing the vehicle
or a fee calculated in accordance with section 54 of the Tow Truck Industry Act 1998.
Storage fee – Clause 48 of the Road Transport (General) Regulation 2013 provides that:
“For the purposes of section 250(1) of the Act, the prescribed fee for storage of an
impounded vehicle is the fee prescribed by Schedule 1.”
Schedule 1 currently sets the daily storage fee at $21.00. If impounded for the full 6 months, the
storage fee will amount to approximately $3800.00.
Under section 250(3), if the required storage fee is not paid, the Commissioner of Police is not
required to release the vehicle when the impounding period has elapsed.
As already discussed, payment of the outstanding towing and storage fees must also be made before
the vehicle is returned under any early-release order made by the court.
If a vehicle is not collected at the expiration of the impounding period, or not released by the
Commissioner of Police on account of non-payment of the required towing and storage fees, after
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appropriate notice to the registered operator, the vehicle may be offered for public sale. If the
vehicle is sold, a person can apply for the balance of the proceeds of sale within 12 months of the
sale (less the towing and storage fees and reasonable costs incidental to the sale): see Clause 50 of
the Road Transport (General) Regulations 2013]
Forfeiture of vehicles
Section 245 of the Act sets out circumstances where the commission of sanctionable offences can
lead to the forfeiture of the vehicle.
Section 245 provides that if an offending operator commits a second or subsequent sanctionable
offence of the same type in a 5 year period, upon the finding of guilt by a court (or if applicable,
payment of a penalty notice) the vehicle is forfeited to the Crown. As previously discussed, to be an
offending operator, the person must be both the driver and the registered operator of the vehicle.
When recording a finding of guilt in respect of a sanctionable offence, the court has power to order
the vehicle be impounded rather than forfeited to avoid extreme hardship (section 246). If you are
acting on behalf of your client when a second or subsequent sanctionable offence is to be dealt with
by the court, you might consider whether to raise matters of extreme hardship and seek a period of
impounding rather than forfeiture of the motor vehicle. On the other hand, there may be good
forensic reasons to consider making no reference to the provisions. Given exceed speed by >45km/h
is a sanctionable offence, I think it very likely that there have been a number of occasions in which a
registered operator has committed two or more of these offences in a 5 year period. In practice, I
have never encountered a client whose vehicle has been forfeited under these provisions (which
does not of course mean it doesn’t occur). Raising the issue may simply invoke these provisions
when otherwise the matter might have passed unnoticed and unacted upon by the relevant
authorities.
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